AUTHENTICATED 
US. GOVERNMENTS^ 


Vol.^^-No. 154 
8-9-78 


PAGES 

35259-35459 



WEDNESDAY, AUGUST 9, 1978 




FEDERAL GRANT PROGRAMS 

Announcing a New Weekly Feature 

To assist readers wishing to keep abreast of federally funded 
grant programs, the FEDERAL REGISTER has added a new 
listing to the weekly Reminders section published every Wed- 
nedsay. Beginning with the issue of August 2, 1978, the 
Wednesday Reminders section will include a listing of grants 
related documents published in the FEDERAL REGISTER dur¬ 
ing the previous week. 




SUNSHINE ACT MEETINGS__ 

_ 35431 



VETERANS EDUCATION 

VA increases monthly rates and provides other significant 
changes in the educational assistance and vocational rehabili¬ 
tation programs; effective 10-1-76.. 35280 

INCOME TAX 

Treasury/IRS issues rule relating to the requirement that 
specified individuals file a return with respect to income of 
certain foreign corporations.-.... 35279 


CITIZEN PARTICIPATION GRANT PROGRAM 


CSA files final rule describing fiscal year 1978 program; effec¬ 


tive 8—9—78....... 


35312 


ALIEN GRADUATES OF MEDICAL SCHOOLS 

Justice/1 NS issues notice regarding permission to remain in 
the U.S. and accept or continue employment pending results 
of the Visa Qualifying Examination (VQE) to be given 9-78. 35405 


MOBILE HOME CONSTRUCTION AND 
SAFETY STANDARDS 

HUD/FHC establishes more specific requirements governing 
clearance and storage areas around heat-producing appli¬ 
ances; effective 9-1-78; comments by 10-1-78 .. 35265 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited Comments should be submitted to the Day-of-the-Week Program Coordinator. Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D C. 20408 

NOTE: As of July 3, 1978, documents from the following agencies in the Department of Health, Education, and Welfare are no 
longer being assigned to the Tuesday/Friday schedule: Alcohol, Drug Abuse and Mental Health Administration (ADAMHA); Center 
for Disease Control (CDC); Health Resources Administration (HRA); Health Services Administration (HSA); National Institutes of 
Health (NIH); and Public Health Service (PHS). 
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V~f> Published daily. Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
* * * holidays), by the Office of the Federal Register. National Archives and Records Service. General Services 

- Administration. Washington. D C. 29408, under the Federal Register Act (49 Stat. 500. as amended; 44 D S C . 

* Ch 15) and regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
Is made only by the Superintendent of Documents. U.S. Government Printing Office, Washington. D C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 

The Federal reglster will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for individual copies Is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. U5. Government Printing Office. Washington. 
D.C. 20402. 

There are no restrictions on the repubUcation of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-703-3238 

Subscription problems (GPO). 202-275-3050 

“Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk.—. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws .. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


MEDICARE, MEDICAID, AND OTHER 
PROGRAMS 

HEW/Secy specifies new procedures for setting maximum 
allowable cost reimbursement for drugs; effective 8-9-78 . 35310 

EQUAL EMPLOYMENT OPPORTUNITY IN 
BROADCASTING 

FCC extends comment period to 9-15-78 on a proposal to 
include the handicapped in its equal employment opportunity 
rules applicable to broadcast stations.. 35356 

ANTIDUMPING 

Treasury/Customs modifies investigation procedures covering 
merchandise imported from State-controlled economy coun¬ 
tries; effective 9-8-78 . 35262 

PHYSICAL PROTECTION OF PLANTS AND 
MATERIALS 


CELLULAR PLASTIC PRODUCTS 

FTC proposes rule requiring full disclosure of combustion 
characteristics in marketing and certification; comments by 
10-10-78. . ..... . 35341 

FEDERAL SAVINGS AND LOAN SYSTEM 


FHLBB extends the authority of Federal associations to serv¬ 
ice loans for others to include under certain conditions, servic¬ 
ing of loans made by certain public housing corporations and 
private not-for-profit organizations; effective 9-11-78. 35260 

AERONAUTICAL RADIONAVIGATION 


FCC proposes establishment of Joint Tactical Information 
Distribution System in 960-1215 MHz band; comments by 
10-12-78_______ 


35350 


CONSUMER PRODUCT SAFETY ACT 


NRC revises proposal improving control and protection of 
nuclear materials at NRC licensed fueled cycle facilities; com¬ 
ments by 9-25-78.~. 35321 

ANNUAL WAGE REPORTING 

HEW/SSA proposes amendments requiring States and inter¬ 
state instrumentalities to report their covered employee’s 
wages, comments by 10-10-78.~.. 35344 

COMMERCIAL PRACTICES 

FHLBB issues amendments to reflect premerger notification 
requirements under the Clayton Act; effective 8-30-78.«.... 35261 


CPSC proposes rules for investigations, inspections and inquir¬ 
ies; comments by 9-25-78 (Part III of this issue). 35440 

RADIO BROADCAST SERVICES 

FCC proposes to amend the primer on ascertainment of 
community problems by broadcast applicants in regard to the 
community leaser survey; comments by 10-16-78. 35357 

VESSELS OPERATING IN COASTAL WATERS 

FCC proposes to provide for the use of emergency position 
indicating radio beacons; comments by 11-10-78 . 35353 
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HIGHLIGHTS—Continued 


POTAWATOMI TRIBE OR NATION OF 
INDIANS 

Interior/BIA proposes to include requirements for enrollment 
as a lineal descendant to share in the distribution of judgments 
awarded; comments by 9-8-78... 35346 

PRIVACY ACT 

Justice adds a routine use to a system of records; comments 

by 9-8-78; effective 9-8-78 . 35403 

Justice proposes to exempt records of the Parole Commission 
System with limited access; comments by 9-8-78.... 35347 

TREASURY BONDS 


HEW/HRA; Graduate Medical Education National Advisory 

Committee. 8-25-78. 

OE: National Advisory Council on Indian Education, 8-24 

through 8-26-78...... 

Marine Mammal Commission and Committee of Scientific 

Advisers of Marine Mammals, 9-7 through 9-9-78. 

Science and Technology Policy Office: Science. Technology 
and Development Advisory Committee, 9-7 and 9-8-78.. 
SBA: Region IV Advisory Council. 9-5 and 9-12-78 (2 

documents) ..... 

State: Working Group on Safety of Fishing Vessels of the 
Shipping Coordinating Committee, Subcommittee on 
Safety of Life at Sea. 8-10-78... 

HEARINGS— 


Treasury/Secy announces interest rate on bonds of 
2003-2008...-. 35420 

MEETINGS— 

Commerce/NBS: Building Technology Advisory Committee, 

9-7-78.— 35374 

NTIA: Electromagnetic Radiation Management Advisory 

Council. 8-30 and 8-31-78.-.... 35374 

DOD/Army: Shoreline Erosion Advisory Panel. 9-20 through 
9-22-78... 35375 


HEW/SSA: Conformity of public assistance plan of the State 

of Virginia with the Social Security Act. 9-6-78.. 

International Joint Commission. United States and Canada: 
Regulation of Lake Champlain and the Upper Richelieu 
River, 9-26 and 9-28-78...... 

SEPARATE PARTS OF THIS ISSUE 

Part II, State.-.—..... 

Part III, CPSC........ 

Part IV, SEC...-... 

Part V, USDA/APHIS....... 


35396 

35396 
35405 
35408 

35419 

35420 

* 

35397 

35398 

35434 

35440 

35446 

35458 


ir 
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AGRICULTURAL MARKETING SERVICE 
Rules 

Grapes grown in Calif. 35259 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing 
Service; Animal and Plant 
Health Inspection Service; 
Federal Grain Inspection 
Service. 

ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE 

Rules 

Importation of birds; financial 
responsibility for mainte¬ 
nance and operation of quar¬ 
antine facilities. 35458 

ARMY DEPARTMENT 
Notices 

Meetings: 

Shoreline Erosion Advisory 
Panel . 35375 

CANADA AND UNITED STATES— 
INTERNATIONAL JOINT COMMISSION 

Notices 

Lake Champlain and Upper Ri¬ 
chelieu River; regulation of; 
hearings . 35398 

CIVIL AERONAUTICS BOARD 
Notices 

Hearings , etc.: 

Transpacific low-fare route in¬ 
vestigation . 35363 

COMMERCE DEPARTMENT 

See Industry and Trade Admin¬ 
istration; National Bureau of 
Standards; National Oceanic 
and Atmospheric Administra¬ 
tion; National Technical In¬ 
formation Service. 

COMMUNITY SERVICES ADMINISTRATION 
Rules 

Citizen participation grant pro¬ 
gram; establishment. 35312 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Proposed Rules 

Practice rules: 

Investigations, inspections, 
and inquiries. 35440 

CUSTOMS SERVICE 
Rules 

Antidumping: 

State-controlled-economy 
countries, merchandise 
from. 35262 

DEFENSE DEPARTMENT 

See Army Department. 


DRUG ENFORCEMENT ADMINISTRATION 

Notices 

Registration applications, etc.; 
controlled substances: 

McNeilab, Inc. 35403 

ECONOMIC REGULATORY 
ADMINISTRATION 

Notices 

Oil import allocations and li¬ 
censing. 1978; reports: 

July. 35376 

EDUCATION OFFICE 

Notices 

Meetings: 

Indian Education National 
Advisory Council. 35396 

ENERGY DEPARTMENT 

See Economic Regulatory Ad¬ 
ministration; Federal Energy 
Regulatory Commission; 
Hearings and Appeals Office, 
Department of Energy. 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Pesticide chemicals in or on raw 
agricultural commodities; 
tolerances, exemptions, etc.: 
Oxytetracycline. 35309 

Proposed Rules 

Air quality implementation 
plans; approval and promul¬ 
gation; various States, etc.: 
California. 35347 

Pesticide chemicals in or on raw 
agricultural commodities; 
tolerance and exemptions, 
etc.: 

O.O-Dimethyl S-[<4-oxo-l,2.3- 
benzotriazin-3(4H)-yl- 
methyllphosphorodithioate. 35348 
Terbacil. 35349 

Notices 

Environmental statements; 
availability, etc.; 

Agency statements, weekly re¬ 


ceipts; correction. 35385 

Food additive petitions: 

Aluminum phosphide. 35385 


Pesticides; tolerances registra¬ 
tion, etc.: 

N-[[(4-chlorphenyl)aminol car- 
bony 11-2,6-diflourobenza- 
mide. 35385 

FEDERAL COMMUNICATIONS 

COMMISSION 

Rules 

Domestic public radio services: 

Landmobile services, licenses.. 35314 


Proposed Rules 

Aviation services, and frequency 
allocations and radio treaty 
matters: 

Joint Tactical Information 
Distribution System; estab¬ 
lishment in 960-1215 MHz 

band. 35350 

Frequency allocations and radio 
treaty matters, etc.: 

Alaska, common emergency 


frequency for use by single 
sideband high frequency 

stations; terminated . 35352 

Emergency Position Indicat¬ 
ing Radio Beacons, use for 
vessels operating in coastal 
waters. 35353 


Industrial, land transportation, 
personal, and public safety 
radio services: 

Directional antennas at sta¬ 
tions located at high eleva¬ 


tions in southern California; 

inquiry . 35360 

Radio broadcast services: 

Community leader survey, 

primer amendment. 35357 

Handicapped, inclusion in 
equal opportunity rules; em¬ 
ployment report from, an¬ 
nual; extension of time. 35356 

Notices 

Conventional land mobile sys¬ 
tems; release of channel pairs 

from reserve pool. 35394 

Hearings , etc.: 

Midwestern Relay Co. 35386 

RCA American Communica¬ 
tions, Inc., et al. 35391 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Hearings , etc.: 

Algonquin Gas Transmission 


Co. . 35377 

Carolina Power & Light Co .... 35377 
East Tennessee Natural Gas 

Co. 35382 

Huffington, Roy M.. Inc. 35383 

Midwestern Gas Transmission 

Co. 35383 

Texas Eastern Transmission 
Corp. 35384 


FEDERAL GRAIN INSPECTION SERVICE 
Notices 

Grain standards; inspection 
points: 

Utah et al. 36362 

FEDERAL HOME LOAN BANK BOARD 
Rules 

Federal savings and loan sys¬ 
tem: 

Loans, servicing. 35260 


b 
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CONTENTS 


Federal savings and loan sys¬ 
tem, etc.: 

Premerger notification com¬ 


pliance . 35261 

FEDERAL INSURANCE ADMINISTRATION 
Rules 

Flood elevation determinations: 
California (3 documents). 35270, 

35272 

Colorado (2 documents). 35270, 

35274 

Connecticut. 35267 

Delaware 35275 

Illinois (2 documents). 35270. 

35273 

Kentucky. 35273 

Michigan (2 documents). 35275, 

35276 

Missouri . 35277 

New York.~ 35274 

North Carolina. 35267 

Ohio.. 35278 

South Dakota. 35268 

Texas... 35276 

Virginia (2 documents). 35271, 

35277 

Wisconsin...... 35260 

FEDERAL RESERVE SYSTEM 
Notices 


Home Mortgage Disclosure Act 
exemption application ap¬ 
proved: 

Connecticut. 35394 

Applications , etc.: 

First Illinois Corp. 35395 

Trans Texas Bancorporation, 

Inc. 35395 

FEDERAL TRADE COMMISSION 
Rules 

Prohibited trade practices: 

Levi Strauss & Co . 35262 


Proposed Rules 

Cellular plastic products, disclo¬ 
sure of combustion character¬ 
istics in marketing and certifi¬ 
cation .-.-. 35341 

Consent orders: 

Marathon Oil Co. 35338 

National Indemnity Co., et 
&1. 35339 

FISH AND WILDLIFE SERVICE 
Rules 

Hunting: 

Browns Park National Wild¬ 
life Refuge. Colo. 35320 


GENERAL SERVICES ADMINISTRATION 
Rules 

Procurement: Federal: 

Forms; late bids and propo¬ 
sals; corrections...... 35310 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Education Office: 

Health Resources Administra¬ 
tion; Social Security Adminis¬ 
tration. 


Rules 

Drugs, limitations on payment 
or reimbursement: 

Maximum allowable cost; 
Pharmaceutical Reimburse¬ 
ment Advisory Committee 
abolished ... 35310 

HEALTH RESOURCES ADMINISTRATION 
Notices 

Meetings: 

Advisory Committees; August.. 35396 

HEARINGS AND APPEALS OFFICE, 

ENERGY DEPARTMENT 

Notices 

Crude oil producers; ceiling 
price exceptions; cancellation 
and rescheduling of public 
hearing. 35384 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See also Federal Insurance Ad¬ 
ministration. 

Rules 

Mobile home construction and 
safety standards: 

Storage near heat-producing 
applicances, prevention. 35265 

IMMIGRATION AND NATURALIZATION 
SERVICE 

Rules 

Immigration regulations: 

Inspection of persons apply¬ 
ing for admission; Spain, 
conditional entry from......... 35259 

Notices 

Medical school graduates, alien; 
permission to remain in UJS. 
to take Visa Qualifying Exam¬ 
ination. 35405 

INDIAN AFFAIRS BUREAU 
Rules 

Fishing on Hoopa Indian Reser¬ 
vation in Northern Califor¬ 
nia . 35278 

Proposed Rules 

Enrollment: 

Preparation of rolls for var¬ 
ious tribes: Potawatomi 
Tribe or Nation, lineal des¬ 
cendant. 35346 

INDUSTRY AND TRADE ADMINISTRATION 


Notices 

Scientific articles ; duty-free en¬ 
try: 

Case Western Reserve Univer¬ 
sity. 35367 

Cornell University .. 35367 

Health. Education, and Wel¬ 
fare Department. 35368 

Idaho State University et al... 35368 

Texas Woman's University. 35371 

University of Arizona-- 35371 

University of California. 35372 


University of Kansas et al. 35372 

University of Maryland et al.. 35373 
Woods Hole Oceanographic 
Institution. 35373 


INTERIOR DEPARTMENT 

See Fish and Wildlife Service; 

Indian Affairs Bureau; Land 
Management Bureau; Recla¬ 
mation Bureau. 

INTERNAL REVENUE SERVICE 
Rules 

Income taxes: 

Foreign personal holding com¬ 
pany income; Form 958 rein¬ 
stated. 35279 

INTERNATIONAL TRADE COMMISSION 
Notices 

Import investigations: 

Cattle whips. 35398 

Luggage products.. 35399 

INTERSTATE COMMERCE COMMISSION 
Rules 

Railroad car service orders: 

Freight cars; operating regula¬ 
tions .. 35317 

Railroad car service orders; var¬ 
ious companies: 

Illinois Terminal Railroad 
Co...... 35317 

Notices 

Fourth section applications for 

relief. 35421 

Hearing assignments. 35420 

Motor carriers: 

Irregular route property car¬ 
riers; gateway elimination ... 35421 
Lease and interchange of ve¬ 


hicles . 35429 

Permanent authority appli¬ 
cations; correction. 35421 

Rerouting of traffic: 

Chicago & North Western 

Transportation Co--- 35421 

CP Rail et al. 35430 

Middletown & Hummelstown 

Railroad Co. 35430 

New York, & Susquehanna & 
Western Railroad Co. 35430 


JUSTICE DEPARTMENT 

See also Drug Enforcement Ad¬ 
ministration; Immigration 
and Naturalization Service. 

Proposed Rules 

Privacy Act; implementation ..... 35347 

Notices 

Privacy Act; systems of 
records.35403 

LAND MANAGEMENT BUREAU 

Notices 

Environmental statements; 
availability, etc.: 

Vegetation control using her¬ 


bicides; Western Oreg. 35397 

Withdrawal and reservation of 
lands, proposed, etc.: 

Colorado; correction. 35397 
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MARINE MAMMAL COMMISSION 
Notices 

Meetings: 

Marine Mammals Scientific 
Advisors Committee. 35405 

NATIONAL BUREAU OF STANDARDS 
Notices 

Meetings: 

Building Technology Advisory 
Committee. 35374 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 


Notices 

Marine mammal permit applica¬ 
tions, etc.: 

Mystic Marinelife Aquarium, 

withdrawal . 35375 

Quinlan Maine Attractions .... 35374 
USSR Ministry of Fisheries 
Administration. 35375 


NATIONAL TECHNICAL INFORMATION 

SERVICE 

Notices 

Meetings: 

Electromagnetic Radiation 
Management Advisory Coun¬ 
cil . 35374 

NUCLEAR REGULATORY COMMISSION 

Proposed Rules 

Plants and materials, physical 
protection: 

Nuclear materials, fuel cycle 
facilities, transportation, 
etc.; performance oriented 


safeguards. 35321 

Notices 

Applications , etc.: 

Florida Power & Light Co. 35406 

Pennsylvania Power & Light 

Co. etal... 35406 

Portland General Electric Co. 

et al. 35408 

Tennessee Valley Authority ... 35408 

RECLAMATION BUREAU 
Notices 

Land transfer: 

Truckee River, Calif. 35398 


RENEGOTIATION BOARD 
Rules 

Termination of renegotiation; 
termination date. 35280 

Notices 

Contractor’s report and applica¬ 
tion for commercial exemp¬ 
tion, standard forms; ex¬ 
tension of time for filing (2 
documents). 35408, 35409 

SCIENCE AND TECHNOLOGY POLICY 
OFFICE 

Notices 

Meetings: 

Science, Technology and De¬ 
velopment Advisory Com¬ 
mittee. 35408 

SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Self-regulatory organizations; 
proposed rule changes: 

Boston Stock Exchange, Inc .. 35410 
Chicago Board Options Ex¬ 


change, Inc. 35412 

National Association of Secu¬ 
rities Dealers. Inc. (2 docu¬ 
ments). 35416, 35446 

Pacific Stock Exchange, Inc ... 35416 
Philadelphia Stock Exchange. 

Inc. 35417 

Hearings , etc.: 

Alcon Laboratories, Inc. 35410 

Associated Wholesalers. Inc ... 35410 

Carborundum Co. 35411 

Central Power & Light Co. 35411 

Colony Foods, Inc. 35412 

Henry Pratt Co. 35413 

Income Trust for U.S. Govern¬ 
ment Guaranteed Securi¬ 
ties . 35413 

Indiana & Michigan Electric 

Co. 35415 

Medical Computer Systems. 

Inc. 35415 

Republic Metal Products. Inc. 35417 
Vermont Yankee Nuclear 
Power Corp. et al. 35417 


SMALL BUSINESS ADMINISTRATION 


Notices 

Applications, etc.: 

M Venture Capital Corp. 35419 

SCI Media Ventures. Inc. 35419 

Meetings, advisory councils: 

Region IV, Atlanta. 35419 

Region IV. Columbia. 35419 


SOCIAL SECURITY ADMINISTRATION 

Proposed Rules 

Old-age, survivors, and disabil¬ 
ity insurance: 

Wage reporting, annual: State 
and local governments. 35344 

Notices 

Public assistance programs: 

Virginia State plan amend¬ 
ment; hearing . 35397 

STATE DEPARTMENT 

Notices ‘ 

Fishing permits, applications: 

France and Japan. 35434 

Meetings: 

Shipping Coordinating Com¬ 
mittee, Subcommittee on 
Safety of Life at Sea, Work¬ 
ing Group on Safety of Fish¬ 
ing Vessels. 35420 

TREASURY DEPARTMENT 

See also Customs Service; Inter¬ 
nal Revenue Service. 

Notices 

Bonds, Treasury: 

2003-2008 series. 35420 

VETERANS ADMINISTRATION 

Rules 

Vocational rehabilitation and 
education: 

Educational assistance bene¬ 
fits. 35280 
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list of cfr ports affected in this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING AUGUST 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
August. 

1 CFR 10 CFR 15 CFR 



3 CFR 


Proclamations: 
4580. 

5 CFR 


33675 


34753 


50. 34764 

73. 34765 

205. 33687. 34433 

211 . 33688 

212 . 33689, 33694 

470. 35020 


371. 35027 

373. 35028 

378 . 35028 

379 .. 33699. 35029 

399. 33699 

917.... 35029 


213. 33675. 34427. 34428, 35017 

315 . 34428 

316 . 34429 

890 . 35017 

891 . 35018 

Proposed Rules: 

713.... 33732 

890 . 35046, 35047 
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reminders 


^The items In this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Justice/INS—Voluntary departure prior to com¬ 
mencement of hearing. 29526; 7-10-78 


Improving Government Regulations: 
Next Week’s Deadlines for 
Comments on Agency Proposals 


TVA—Comments by 8-14-78 25951; 6-15-78 


Next Week’s Deadlines for Comments 
On Proposed Rules 


AGRICULTURE DEPARTMENT 

Animal and Rant Health Inspection 
Service- 

Importation of animals, entry of horses; 
comments by 8-19-78.. 33926; 8-2-78 

Commodity Credit Corporation— 

Price support program for milk; terms and 
conditions of 1978-1979 price support 
program; comments by 
8-18-78. 34489; 8-4-78 

Rural Electrification Administration- 
Design review of significant and high haz¬ 
ard potential dams; comments by 
8-17-78. 30806; 7-18-78 

CIVIL AERONAUTICS BOARD 

Revision of CAB Form 41 Schedules P-11 (a) 
and P-11(b) concerning charges for en 
route and airport facilities and services; 
comments by 8-18-78 ... 26449; 6-20-78 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Foreign fishing for billfish and oceanic 
sharks in the pacific Ocean; comments 
by 8-19-78. 31374; 7-21-78 

DEFENSE DEPARTMENT 

Army Department- 

Privacy Act of 1974; comments by 
8-16-78... 30594; 7-17-78 

Engineers Corps- 

North Atlantic Ocean; port access; com¬ 
ments by 8-15-78 |Corrected at 43 FR 
34162; 8-3-781. 28523; 6-30-78 

Office of the Secretary- 
Certificate of release or discharge from 
active duty; proposed revision; com¬ 
ments by 8-17-78. 30828; 7-18-78 

ENVIRONMENTAL PROTECTION AGENCY 

Photochemical Oxidants, National Ambient 
Air Quality Standard; comments by 
8-18-78. 26962; 6-22-78 


Procedures for awarding resource recovery 
project development grants under the 
Resident’s urban policy; comments by 

8-18-78. 33671; 7-31-78 

Tolerances and exemptions from tolerances 
for pesticide bentazon in or on raw agricul¬ 
tural commodities; comments by 

8-14-78. 30314; 7-14-78 

Tolerances and exemptions from tolerances 
for pesticide 2-{4-Chloro-6-(ethylamino)-s- 
trizzin-2yll aminol-2-methytpropionitrile in 
or on raw agricultural commodities; com¬ 
ments by 8-14-78.. 30314; 7-14-78 

Wyoming; air quality implementation regula¬ 
tions; comments by 8-18-78 . 31044; 

7-19-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

Cable television certificate of compliance 
process; proposed rule changes; com¬ 
ments by 8-14-78. 30845; 7-18-78 

Eligibility for noncommercial educational FM 
and TV broadcast station licenses; pro¬ 
posed rule changes; comments by 

8-15-78 . 30842; 7-18-78 

FM broadcast stations; table of assignments: 
Caldwell, Ohio, changes in table of assign¬ 
ments; comments by 8-14-78... 27569; 

6-26-78 

Fairfield Bay, Ark.; comments by 

8-14-78. 27570; 6-26-78 

Metropolis, III., changes in table of assign¬ 
ments; comments by 8-15-78... 27572; 

6-26-78 

New Roads, La.; comments by 

8-14-78. 27571; 6-26-78 

General mobile radio service; replacing the 
low pass audio filtering requirements with 
revised emission limitation standard; com¬ 
ments by 8-16-78 . 6822; 2-16-78 

Television broadcast stations; table of as¬ 
signments: 

Seaford, Del.; reply comments by 
8-14-78. 24715; 6-7-78 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Community Reinvestment Act regulations; 
comments by 8-15-78 ... 29918; 7-11-78 

FEOERAL HOME LOAN BANK BOARD 

Community Reinvestment Act regulations; 
comments by 8-15-78 ... 29918; 7-11-78 

FEDERAL RESERVE SYSTEM 

Bank holding companies and Barnett Banks 
of Florida, Inc., check verification services; 
comments by 8-14-78 ... 31936; 7-24-78 
Community Reinvestment Act regulations; 
comments by 8-15-78 ... 29918; 7-11-78 

FEDERAL TRADE COMMISSION 

Staff report on proposed revised trade regu¬ 
lation rule on care labeling of textile prod¬ 
ucts and leather wearing apparel; com¬ 
ments by 8-18-78.. 26334; 6-19-78 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Food and Drug Administration- 
Bacitracin and bacitracin-containing drugs; 
comments by 8-14-78 . 25444; 

6- 13-78 

Carbonates and bicarbonates; comments 

by 8-14-78. 25439; 6-13-78 

Chlortetracycline hydrochloride-neomycin 
tablets; proposal to revoke certification; 
comments by 8-17-78 . 30808; 

7- 18-78 

Over-the-counter nighttime sleep-aid and 
stimulant products; comments by 

8-14-78. 25544; 6-13-78 

Public Health Service— 

Programs for training expanded function 
dental auxiliaries; comments by 
8-15-78 . 26012; 6-16-78 

Social Security Administration— 

Rights and benefits based on disability; 
substantial gainful activity guidelines for 
persons disabled by blindness; com¬ 
ments by 8-14-78. 30046; 7-13-78 

HQUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

Assistant Secretary for Housing—Federal 
Housing Commissioner- 
Frame construction; comments by 

8-15-78 ....... 25964; 6-15-78 

Tax exemption of obligations of public 
housing agencies (PHA’s); comments by 
8-16-78. 30498; 7-14-78 

INTERIOR DEPARTMENT 

Fish and Wildlife Service- 
Native species protected by the Endan¬ 
gered Species Convention, status; com¬ 
ments by 8-15-78. 31183; 7-20-78 

Indian Affairs Bureau— 

Indian fishing on the Hoopa Indian Reser¬ 
vation, northern California; comments by 

8-14-78. 30047; 7-13-78 

Law and Order on Indian reservations; 
comments by 8-14-78 .. 25448; 

6- 13-78 

Land Management Bureau- 
Geothermal resources leasing; general 
competitive leases; comments by 
8-15-78.... 29811; 7-11-78 

National Park Service- 
Prohibition of use of artificial lights for 
wildlife viewing and parking for hunters 
in Rocky Mountaion National Park, 
Colo.; comments by 8-14-78 .... 30313; 

7- 14-78 

NUCLEAR REGULATORY COMMISSION 

Human uses of byproduct material; changes 
in license conditions for certain medical 
therapy licensees; comments by 

8-14-78. 27995; 6-28-78 
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PENSION BENEFIT GUARANTY 
CORPORATION 

Valuation of plan benefits; rates and factors 
used; comments by 8-18-78. 31043; 

7-19-78 

POSTAL SERVICE 

Third Class mail; bulk rate pieces bear¬ 
ing attachments; comments by 8-16-78. 

30579; 7-17-78 

SMALL BUSINESS ADMINISTRATION 

IRS qualication of limited partnership SBIC’s; 
comments by 8-14-78 ... 30067; 7-13-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Flashing yellow light at the head of tows 
being pushed ahead or towed alongside; 
comments by 8-14-78 30256; 7-13-78 
Passenger safety orientation requirements 
for operators of small passenger carry¬ 
ing vessels; comments by 8-14-78. 

28426; 6-29-78 

National Highway Traffic Safety Administra¬ 
tion- 

Passenger automobile average fuel econ¬ 
omy standards; proposed decision to 
grant exemption to Rolls Royce; com¬ 
ments by 8-14-78. 30081; 7-13-78 

TREASURY DEPARTMENT 

Comptroller of the Currency- 
Community Reinvestment Act regulations; 
comments by 8-15-78 . 29918; 

7-11-78 

Office of the Secretary— 

Soliciation by practitioners; provisions gov¬ 
erning; comments by 8-14-78 (originally 
published at 43 FR 25695, 

6-14-78). 29969; 7-12-78 


Next week’s Meetings 


AGRICULTURE DEPARTMENT 

Federal Grain Inspection Service— 

Santa Fe National Forest; Intent to prepare 
an environmental statement; Santa Fe, 
N. Mex. (open), 8-18-78. 34513; 

8-4-78 

Santa Fe National Forest, Intent to prepare 
an environmental statement; Las Vegas, 
N. Mex. (open), 8-19-78. 34513; 

8-4-78 

Science and Education Administration- 
Animal Health Science Research Advisory 
Board, Washington, D.C. (open), 8-15 
and 8-16-78 . 29594; 7-10-78 

ARTS AND HUMANITIES NATIONAL 
FOUNDATION 

Humanities Panel, Washington, D.C. 
(closed), (2 documents) 8-14 and 
8-16-78. 33353; 7-31-78 


Humanities Panel, Washington, D.C. 
(closed). 8-14, 8-16 and 8-18-78 (5 docu¬ 
ments) . 30374-30376; 7-14-78 

National Council on the Humanities Advisory 
Committee, Washington, D.C. (closed). 
8-17 and 8-18-78 . 33352; 7-31-78 

CIVIL RIGHTS COMMISSION 

Arkansas Advisory Committee, Little Rock, 
Ark. (open), 8-19-78 . 33796; 8-1-78 

Connecticut Advisory Committee, Hartford, 
Conn, (open), 8-16-78.... 29821; 7-11-78 

COMMERCE DEPARTMENT 

Industry and Trade Administration— 
Management-Labor Textile Advisory Com¬ 
mittee, Washington, D.C. (open), 
8-17-78. 27577; 6-26-78 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Caribbean Fishery Management Council, 
Hato Rey, P.R. (open), 8-14-78. 

31961; 7-24-78 
Gulf of Mexico Fishery Mangement Coun¬ 
cil. 8-15 through 8-17-78. 32162; 

7-25-78 

New England Fishery Management Coun¬ 
cil, West Boothbay Harbor, Maine 
(open), 8-16 and 8-17-78. 33287; 

7-31-78 

Office of the Secretary- 
Regional Economic Development Federal 
Advisory Council, Washington, D.C., 

8-18-78. 31192; 7-20-78 

DEFENSE DEPARTMENT 

Air Force Department— 

USAF Scientific Advisory Board, Woods 
Hole, Mass, (closed). 8-14 through 
8-25-78. 32163; 7-25-78 

Office of the Secretary- 
Defense Science Board Task Force on 
Space Systems Planning and Develop¬ 
ment, Washington, D.C. (closed), 8-15 
and 8-17 through 8-19-78. 32450; 

7-27-78 

Wage Committee, Washington, D.C. 

(closed). 8-15-78. 25712; 6-14-78 

ENVIRONMENTAL PROTECTION AGENCY 

Discussion of proposed procedures for 
awarding resource recovery project devel¬ 
opment grants under the President’s urban 
policy, Washington, D.C. (open), 

8-18-78. 33671; 7-31-78 

FEDERAL PREVAILING RATE ADVISORY 
COMMITTEE 

Meeting, Washington, D.C. (partially closed), 
8-17-78. 31067; 7-19-78 

GENERAL SERVICES ADMINISTRATION 

Regional Public Advisory Panel on Architec¬ 
tural and Engineering Services, Atlanta, 
Ga. (open), 8-18-78. 33965; 8-2-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Alcohol. Drug Abuse, and Mental Health Ad¬ 
ministration- 

Interagency Committee on Federal Activi¬ 
ties for Alcohol Abuse and Alcoholism, 
Rockville, Md. (open), 8-15-78. 

27236; 6-23-78 


Education Office- 

Adult Education National Advisory Council, 
Washington, D.C. (open). 8-14-78. 

31991; 7-24-78 
Ethnic Heritage Studies National Advisory 
Council, Washington, D.C. (open), 8-17 
and 8-18-78 . 33823; 8-1-78 

Food and Drug Administration— 

Antimicrobial Panel, Rockville and Be- 
thesda, Md. (open), 8-18 and 

8-19-78. 30892; 7-18-78 

Arthritis Advisory Committee, Subcommit¬ 
tee, Rockville, Md. (open), 8-17-78. 

30892; 7-18-78 
Endocrinologic and Metabolic Drugs Advi¬ 
sory Committee, Rockville, Md. (open), 
8-18-78. 30892; 7-18-78 

National Institutes of Health- 
National Commission on Digestive Dis¬ 
eases, Hanover, N.H. (open), 8-17 and 

8-19-78. 19465; 5-5-78 

Virus Cancer Program Scientific Review 
Committee, Bethesda, Md. (partially 
open), 8-14 and 8-15-78 . 31069; 

7-19-78 

Office of the Assistant Secretary for Health- 
Technical Consultant Panel on the Coop¬ 
erative Health Statistics System of the 
United States National Committee on 
Vital Statistics, Washington, D.C. (open). 

8-17 and 8-18-78. 33966; 8-2-78 

INTERIOR DEPARTMENT 

National Park Service- 
Gulf Islands National Seashore Advisory 
Commission, Biloxi, Miss, (open), 
8-15-78. 28056; 6-28-78 

JUSTICE DEPARTMENT 

Immigration and Naturalization Service— 
Immigration and Naturalization Federal Ad¬ 
visory Committee San Francisco, Calif, 
(open) 8-18-78. 33833; 8-1-78 

Law Enforcement Assistance Administra¬ 
tion— 

Juvenile Justice and Delinquency Preven¬ 
tion National Advisory Committee, San 
Antonio, Tex. (open), 8-16 through 
8-18-78. 33967; 8-2-78 

LABOR DEPARTMENT 

Occupational Safety and Health Administra¬ 
tion- 

Construction Safety and Health Advisory 
Committee, Washington, D.C. (open), 
8-15 through 8-17-78. 32884; 

7-28-78 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

NASA Advisory Council, LaJolla, Calif, 
(open), 8-17 through 8-19-78 . 32902; 

7-28-78 

NASA Advisory Council. Ad Hoc of Alterna¬ 
tive Aircraft Fuels, Washington, D.C. 
(open), 8-14-78 . 32901; 7-28-78 

NATIONAL SCIENCE FOUNDATION 

Advisory Committee for Ocean Sciences, Ad 
Hoc Subcommittee for the Site Review of 
the Controlled Ecosystem Populations Ex¬ 
periment, Sidney British Columbia, Canada 
(closed), 8-13 and 8-15-78 . 32903; 

7-28-78 
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NUCLEAR REGULATORY COMMISSION 

Reactor Safeguards Advisory Committee, 
Emergency Core Cooling Systems Sub¬ 
committee, Idaho Falls, Idaho (open), 
8-14-78. 32906; 7-28-78 

Reactor Safeguards Advisory Committee 
Subcommittee on Fluid Dynamics, Idaho 
Falls, Idaho (open), 8-15-78. 33353; 

7-31-78 

Reactor Safeguards Advisory Committee, 
Subcommittee on Reactor Fuel, Idaho 
Falls. Idaho (open) 8-17 and 

6-18-78. 33968; 8-2-78 

STATE DEPARTMENT 

Agency for International Development- 
Agricultural Development Joint Board of 
the Board for International Food and 
Agricultural Development, Rosslyn, Va 
(open), 8-14 and 8-15-78. 31078; 

7-19-78 

Office of the Secretary- 
Shipping Coordinating Committee, Sub¬ 
committee on Safety of Life At Sea, 
Working Group on Radio Communica¬ 
tions. Washington, D.C. (open), 

8-17-78.. 32908; 7-28-78 

Transnational Enterprises Advisory Com¬ 
mittee, Working Group on Transborder 
Data Rows, Washington, D.C. (open), 

8-17-78..... 32909; 7-28-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

New York Harbor Vessel Traffic Service 
Advisory Committee, Governors Island, 
N.Y. (open). 8-18-78 .. 32487; 7-27-78 

Federal Aviation Administration- 
Radio Technical Commission for Aeronau¬ 
tics (RTCA) Executive Committee, 
Washington, D.C. (open), 

8-18-78. 32487; 7-27-78 

RTCA Special Committee 137 on Airborne 

Area Navigation System Washington, 
D.C. (open), 8-15 through 
8-17-78___ 32007; 7-24-78 

WATER RESOURCES COUNCIL 

Council of Members, Washington, D.C. 
(closed). 8-16-78... 32206; 7-25-78 

VETERANS ADMINISTRATION 

Station Committee on Educational 


Allowances, Des Moines, Iowa, 
8-16-78_ 31258; 7-20-78 


Next Week's Public Hearings 


COMMERCE DEPARTMENT 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Atlantic billfishes and sharks; environmen¬ 
tal statement 

Fort Pierce, Fla., 8-16-78.. 32840; 

7-28-78 

Morehead City, N.C., 8-14-78.. 32840; 

7-28-78 

Savannah, Ga., 8-15-78.... 32840; 

7-28-78 

ENVIRONMENTAL PROTECTION AGENCY 

Air quality standards, Ohio; economic disrup¬ 
tion; Cleveland, Ohio, 8-15-78_ 30113; 

7-13-78 

Floodplain/wetlands; compliance with envi¬ 
ronmental review requirements, Washing¬ 
ton. D.C., 8-18-78_31108; 7-19-78 

Revision of national ambient air quality 
standard for photochemical oxidants, At¬ 
lanta. Ga, 8-17-78. 30315; 7-14-78 

Economic Regulatory Administration- 
Contingency gasoline rationing plan, Atlan¬ 
ta, Ga. 8-15 and 8-16-78. 28134; 

6-28-78 

Contingency gasoline rationing plan, Dal¬ 
las. Tex., 8-17 and 8-18_ 28134; 

6- 28-78 

INTERSTATE COMMERCE COMMISSION 

Rail rate equalization to and from ports, 
Washington, D.C., 8-15-78 -.. 32012; 

7- 24-78 

LABOR DEPARTMENT 

Mine Safety and Health Administration- 
Health and safety training of miners: 
Charlestown, W. Va, 8-14-78 .. 30990; 

7-18-78 

Phoenix, Ariz., 8-18-78 (2 docu¬ 
ments).. 30990; 

7-18-78—34504; 8-4-78 
St Louis, Mo.. 8-16-78 30990; 7-18-78 


Documents Relating to Federal Grants 
Programs 


This is a list of documents relating to Fed¬ 
eral grants programs which were published 
In the Federal Register during the previous 
week. 

Rules Going Into Effect 

HEW—Administration of grants; uniform poli¬ 
cies; effective 8-2-78.... 34076; 8-2-78 
NIE—Experimental program for opportuni¬ 
ties in advanced study and research in 
education; rules for award of Federal 
funds; for effective date call Richard 
Weksham, 202-254-7924...-. 33646; 

7-31-78 


PHS—Health services research, evalua¬ 
tion and demonstration projects, grants 
requirements; effective 8-4-78.34471; 

8-4-78 

HUD/CPD—Community development block 
grants; areawide programs; effective 

8- 2-78... 34056; 8-2-78 

Comprehensive planning assistance funds; 

special allocation for implementing 
areawide housing opportunity programs; 
effective 8-2-78.. 34057; 

8-2-78 

Deadlines for Comments on Proposed 
Rules: 

HEW/PHS—Research projects, grants; com¬ 
ments by 9-18-78_ 34507; 8-4-78 

Applications Deadlines: 

HEW/HDSO—Rehabilitation Research and 
Training Center Program for persons 
with severe or chronic disabilities result¬ 
ing from mental illness; availability of 
funds; apply by 9-13-78 . 34210; 

8-3-78 

HUD/CPD—Community development block 
grants; areawide housing opportunity 
plans; special allocations; apply by 

12-29-78_ 34060; 8-2-78 

Comprehensive planning (701) funds; 
areawide housing opportunity plans 
special allocations; apply by 

9- 22-78. 34060; 8-2-78 

Local public housing programs; special in¬ 
novative grants—FY 1979; apply by 
11-1-78. 33885; 8-1-78 

Other Items of Interest 

EPA—Resource recovery project develop¬ 
ment grants under the President’s urban 
policy; meeting in Washington, D.C. 
(open), 8-18-78; comments by 

8-25-78.... 33670; 

7-31-78 

HEW/OE—National direct student loan, col¬ 
lege work-study, and supplemental educa¬ 
tional opportunity grant programs; annual 
revision of sample cases and benchmark 
figures_ 34145; 8-3-78 

Interior/BIA—Creek Indians; plan for use and 
distribution of judgment funds; various pro¬ 
grams . 34214; 8-3-78 

•Note: The Office of the Federal Register is 
interested in suggestions from its readers 
about the new listing of documents relating 
to Federal Grants programs. If you have any 
comments on the usefulness or format of this 
new feature, please send them to Mr. Dean 
Smith. Office of the Federal Register. Na¬ 
tional Archives and Records Service. General 
Services Administration. Washington. D.C. 
20408.# 
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rules end regulations 


This section of the FEDERAL REGISTER contains regulatory documents having generol applicability and legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Tokay Grape Reg. 141 

PART 926—TOKAY GRAPES GROWN 
IN SAN JOAQUIN COUNTY, CALIF. 

Regulation of Grade and Container 
Markings 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This regulation sets mini¬ 
mum grade and container marking re¬ 
quirements for Tokay grapes shipped 
during the period August 10 through 
September 30. 1978. These require¬ 
ments are necessary to assure that the 
grapes shipped will be of suitable qual¬ 
ity in the interest of consumers and 
producers. 

EFFECTIVE DATE: August 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT. 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. This regulation is issued 
under the provisions of the marketing 
agreement and order No. 926 (7 CFR 
Part 926), hereinafter referred to col¬ 
lectively as the "order.” The order reg¬ 
ulates the handling of Tokay grapes 
grown in San Joaquin County, Calif., 
and is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The regu¬ 
lation was recommended by the Indus¬ 
try Committee established under the 
order. It is hereby found that the reg¬ 
ulation of Tokay grapes, as herein¬ 
after set forth, will tend to effectuate 
the declared policy of the Act. 

This regulation is based upon an ap¬ 
praisal of the current and prospective 
crop and marketing conditions for 
Tokay grapes. The committee esti¬ 
mates that 1978 production of Tokay 
grapes will be about 103,415 tons, and 
fresh shipments are estimated at 
14,375 tons. The grade and container 
requirements are necessary to prevent 
the handling of fresh Tokay grapes of 


lesser quality than specified and are 
designed to provide ample supplies of 
good quality fruit in the interest of 
producers and consumers. The require¬ 
ments are that such grapes meet the 
grade and size specificaions of U.S. No. 
1 table grapes and that at least 30 per¬ 
cent, by count, of the berries in the 
lower 25 percent, by count, of each 
bunch shall show characteristic color. 
Each container of such grapes must 
bear a Federal-State Inspection Serv¬ 
ice lot number in plain letters and fig¬ 
ures on one outside end. The require¬ 
ment for more even distribution of 
color (30 percent of the grapes in the 
lower quarter of each bunch showing 
characteristic color) is also included to 
assure the availability to consumers of 
Tokay grapes of satisfactory quality. 
Compliance with the container mark¬ 
ing requirement will verify inspection 
thus assuring compliance with the 
quality requirements specified herein. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date of this regula¬ 
tion until 30 days after publication 
thereof in the Federal Register <5 
U.S.C. 553) because of insufficient 
time between the date when informa¬ 
tion upon which this regulation is 
based became available and the time 
when this regulation must become ef¬ 
fective in order to effectuate the de¬ 
clared policy of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. In 
order to effectuate the declared pur¬ 
poses of the act, it is necessary to 
make these regulatory provisions ef¬ 
fective as specified; and handlers have 
been apprised of such provisions and 
the effective time. Compliance with 
this regulation will not require of han¬ 
dlers any preparation therefor which 
cannot be completed by the effective 
time. 

§ 926.315 Tokay grape regulation 14. 

(a) During the period August 10, 
1978, through September 30, 1978, no 
handler shall ship: 

(1) Any Tokay grapes grown in the 
production area which do not meet 
the grade and size specifications of 
U.S. No. 1 table grapes and the follow¬ 
ing additional requirement: Of the 25 
percent, by count, of the berries of 


each bunch which are attached to the 
lower part of the main stem, including 
laterals, at leat 30 percent, by count, 
shall show characteristic color; and 

(2) Any container of Tokay grapes 
grown in the production area, unless 
such container bears, in plain letters 
and figures on one outside end, a Fed¬ 
eral-State Inspection Service lot stamp 
number showing that such grapes 
have been inspected in accordance 
with the established grade set forth in 
this section. 

(b) Definition. As used herein, the 
terms "handler", "ship”, and "produc¬ 
tion area" shall have the same mean¬ 
ing as when used in the amended mar¬ 
keting agreement and order, "U.S. No. 
1 table grapes” and "characteristic 
color" shall have the same meaning as 
when used in the United States Stand¬ 
ards for Table Grapes (7 CFR 51.880- 
51.912). 

(Secs. 1-19, 48 Stat. 31, as amended; (7 
U.S.C. 601-674).) 

Dated: August 7, 1978. 

Malvin E. McGaha, 
Acting Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

[FR Doc. 78-22382 Filed 8-8-78; 8:45 am) 


[4410-10] 

Title 8—Aliens and Nationality 

CHAPTER I—IMMIGRATION AND 

NATURALIZATION SERVICE, DE¬ 
PARTMENT OF JUSTICE 

PART 235—INSPECTION OF PERSONS 
APPLYING FOR ADMISSION 

Amendment of List of Countries in 
Which Applications for Conditional 
Entry May Be Processed 

AGENCY: Immigration and Natural¬ 
ization Service, Justice. 

ACTION: Final rule. 

SUMMARY: This final rule amends 
the regulations of the Immigration 
and Naturalization Service respecting 
the eligibility of aliens to submit appli¬ 
cations for conditional entry in the 
country of Spain. The amendement is 
necessary and intended to reflect the 
terms of the agreement entered into 
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RULES AND REGULATIONS 


between the Government of the 
United States and the Government of 
Spain which provides that eligibility 
to file an application for conditional 
entry in Spain is limited to Cubans 
who are in Spain temporarily as visi¬ 
tors. 

EFFECTIVE DATE: August 9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Hoofnagle. Jr.. Instruc¬ 
tions Officer. Immigration and Natu¬ 
ralization Service. 425 Eye Street 
NW.. Washington. D.C. 20536, Tele¬ 
phone: 202-376-8373. 

SUPPLEMENTARY INFORMATION: 
On July 15. 1977. at 42 FR 36448, the 
Service published an amendment to 8 
CFR 235.9(a) in which Spain was 
added to the list of countries in which 
aliens could file applications for condi¬ 
tional entry into the United States 
under section 203(a)(7) of the Immi¬ 
gration and Nationality Act (8 U.S.C. 
1153(a)(7). However, the agreement 
between the two countries limited the 
class of aliens whose conditional entry 
applications could be processed in 
Spain to Cubans who are in Spain 
temporarily as visitors. Therefore. It is 
necessary to amend 8 CFR 235.9(a) by 
deleting Spain from the first sentence 
of that paragraph. Also, a new subpar¬ 
agraph (a-1) will be added to set forth 
the conditions under which aliens may 
submit conditional entry applications 
in the country of Spain under the 
terms of the agreement reached be¬ 
tween that country and the United 
States. 

Accordingly, the following amend¬ 
ments are hereby prescribed to Chap¬ 
ter I of Title 8 of the Code of Federal 
Regulations: 

1. In part 235. § 235.9(a) is revised as 
set forth below. 

5 235.9 Conditional entries. 

(a) Countries in which applications 
may be filed. Pursuant to agreements 
entered into with the governments of 
the countries concerned, officers of 
the Service are authorized to accept 
applications and to examine the quali¬ 
fications of applicants for conditional 
entry under section 203(a)(7) of the 
Act in Austria, Belgium, France, Ger¬ 
many. Greece, Hong Kong, Italy, and 
Lebanon. Applications for conditional 
entry may be filed only by aliens who 
are physically present within one of 
the designated countries. 

• • • • • 

2. Section 235.9 is further amended 
by adding a new subparagraph (a-1) to 
read as follows: 

• • • • • 


(a-1) Filing of conditional entry ap¬ 
plications in Spain. Pursuant to a spe¬ 
cial agreement entered into with the 
government of Spain, applicants for 
conditional entry pursuant to section 
203(a)(7) of the Act may be accepted 
in Spain by Service Officers only in 
behalf of natives or citizens of Cuba 
who are temporarily in that country 
as visitors. However, Cubans are not 
prohibited from applying for condi¬ 
tional entry in those countries enu¬ 
merated in paragraph (a) of this sec¬ 
tion. 


(Sec. 103: 66 Stat. 173 (8 U.8.C. 1103).) 

These amendments are published 
pursuant to section 552 of Title 5 of 
the United States Code (80 Stat. 383), 
as amended by Pub. L. 93-502 (88 Stat. 
1561), and the authority contained in 
section 103 of the Immigration and 
Nationality Act (8 U.S.C. 1103), 28 
CFR 0.105(b). and 8 CFR 2.1. Compli¬ 
ance with the provisions of section 553 
of Title 5 of the United States Code as 
to notice of proposed rulemaking and 
delayed effective date is unnecessary 
in this instance because the amend¬ 
ments contained in this order relate to 
agency procedure and management 
and are necessary to bring our regula¬ 
tions into conformity with the Agree¬ 
ment between the Government of the 
United States and the Government of 
Spain respecting the filing of applica¬ 
tions for conditional entry in that 
country. 

Effective date. This amendment be¬ 
comes effective on August 9, 1978. 

Dated: August 3. 1978. 

Leonel J. Castillo, 
Commissioner of Immigration 
• and Naturalization. 

[PR Doc. 78-22152 Piled 8-8-78; 8:45 am] 


[6720-01] 

Title 12—Banks and Banking 

SUBCHAPTER C—FEDERAL SAVINGS AND 
LOAN SYSTEM 

Subchapter C—Federal Savings and 
Loan System 

[No. 78-4361 

PART 545—OPERATIONS 

Servicing of Loans 

August 2. 1978. 

AGENCY: Federal Home Loan Bank 
Board. 

ACTION: Final rule. 

SUMMARY: This rule extends the au¬ 
thority of Federal associations to serv¬ 


ice loans for others to include under 
certain conditions servicing of loans 
made by certain public housing corpo¬ 
rations and private not-for-profit orga¬ 
nizations. Such additional authority is 
needed to permit greater cooperation 
by Federal associations in the activi¬ 
ties of such corporations and organiza¬ 
tions. This rule also clarifies the au¬ 
thority of Federal associations to serv¬ 
ice certain loans for institutions whose 
accounts are insured by the Federal 
Savings and Loan Insurance Corp.; 
such clarification is needed because 
amendment of the sections of the reg¬ 
ulations describing such loans has ren¬ 
dered such authority uncertain. 

EFFECTIVE DATE: September 11, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Harry W. Quillian, Associate Gener¬ 
al Counsel, Federal Home Loan 

Bank Board, Washington, D.C. 

20552, 202-377-6440. 

SUPPLEMENTARY INFORMATION: 
The Federal Home Loan Bank Board, 
by Resolution No. 77-159, dated March 
4, 1977, proposed to amend §545.11 of 
the rules and regulations for the Fed¬ 
eral Savings and Loan System (12 
CFR 545.11) for the purpose of clarify¬ 
ing and extending the authority of 
Federal associations to service loans 
for others. Notice of such proposed ru¬ 
lemaking was published in the Feder¬ 
al Register on March 10, 1977 (42 FR 
13302), with an invitation to interested 
persons to submit written comments 
by April 11. 1977. 

All nine public comments received 
recommended adoption of the propos¬ 
al, and on the basis of those comments 
and all other relevant information 
available to it. the Board deems it ad¬ 
visable to adopt the amendments as 
proposed, except for minor changes to 
omit unnecessary language. 

Effect of Amendments 

Section 545.11 presently authorizes a 
Federal association to (1) service loans 
which it owns or in which it has a par¬ 
ticipation interest and (2) service for 
others loans in which any of certain 
specified entities owns or has owned 
an interest. These amendments extend 
such authority to permit a Federal as¬ 
sociation to service loans made and 
owned by a public housing corporation 
or not-for-profit private organization, 
established for the sole purpose of 
providing directly or indirectly for 
housing and incidental services, in¬ 
cluding financing, particularly for 
families of low or moderate income. 
The total amount of such loans serv¬ 
iced by a Federal association is limited 
to 25 percent of the total dollar 
amount of its mortgage portfolio, and 
such public housing corporation or 
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private not-for-profit organization 
must be established or chartered by a 
State or political subdivision in which 
the principal office or a branch office 
of the association is located. 

The amendments also clarify the au¬ 
thority of Federal associations to serv¬ 
ice loans in which an institution whose 
accounts are insured by the Federal 
Savings and Loan Insurance Corpora¬ 
tion owns any interest if such interest 
was acquired pursuant to §563.9 or 
paragraph (b) of §563.9-1 of the rules 
and regulations for insurance of ac¬ 
counts (12 CFR 563.9 and 563.9-1). 

Reasons for Amendments 

The Board has previously recognized 
the value of such public housing cor¬ 
porations and private not-for-private 
organizations by permitting Federal 
associations to invest in them under 
certain conditions. By adding new 
paragraph (g) to §545.11 to permit 
Federal associations to service loans 
for such organizations, the Board in¬ 
tends to provide Federal associations 
additional opportunity to cooperate in 
the worthy efforts of these organiza¬ 
tions. 

The Board considers revision of 
paragraph (f) of §545.11 necessary be¬ 
cause the present reference in that 
paragraph to § 563.9(a) predates 1973 
amendments to §§563.9 and 563.9-1 
which rendered such reference am¬ 
biguous. Before those amendments. 
§ 563.9(a) contained several provisions 
authorizing insured institutions to 
invest in loans outside their normal 
lending territories. Present § 563.9(a) 
merely limits the scope of nationwide 
lending to the provisions of § 563.9 and 
§ 563.9-l(b). Therefore. revised 
§ 545.11(f) refers to §563.9 and §563.9- 
1(b) rather than § 563.9(a). 

Discussion of Comments 

One respondent questioned whether 
the intent of proposed new paragraph 
(g) is to authorize Federal associations 
to service loans for an organization 
chartered by a political subdivision 
(e.g. a city) in which the association 
has no office, if the association has an 
office in the State in which such polit¬ 
ical subdivision is located. Respondent 
recommended that paragraph (g) pro¬ 
vide such authority. 

The Board does not intend to en¬ 
courage a Federal association to serv¬ 
ice loans for an organization operating 
in an area where the association has 
no office. Therefore paragraph (g) 
permits Federal associations to service 
loans only for organizations chartered 
by a State or political subdivision in 
which the association has its main 
office or a branch office. 


RULES AND REGULATIONS 

The other public comments simply 
approved the proposed amendment. 

Accordingly, the Board hereby 
amends paragraph (f) of §545.11 of 
the rules and regulations for the Fed¬ 
eral Savings and Loan System and 
adds a new paragraph (g) thereto, to 
read, effective September 11, 1978, as 
follows: 

§ 545.11 Servicing of loan*. 

A Federal association may, except as 
otherwise limited by regulation, serv¬ 
ice any loan which it owns or has a 
participation interest in, and may serv¬ 
ice for others any loan in which— 

• • • • • 

(f) An institution insured by the 
Federal Savings and Loan Insurance 
Corporation owns any interest ac¬ 
quired under § 563.9 or paragraph (b) 
of § 563.9-1 of this chapter; or 

(g) Total proceeds were disbursed, 
and sole ownership is retained, by a 
public housing corporation, or a not- 
for-profit private organization, estab¬ 
lished or chartered by any State or po¬ 
litical subdivision thereof (including 
the District of Columbia, the Com¬ 
monwealth of Puerto Rico, and the 
possessions of the United States) if: (1) 
The principal office or a branch office 
of such association is located in such 
State or political subdivision; (2) the 
sole purpose of such corporation or or¬ 
ganization is to provide directly or in¬ 
directly for housing and incidental 
serv- ices, including financing, particu¬ 
larly for families of low or moderate 
income; and (3) undertaking to service 
such loan will not cause the total out¬ 
standing balance of all such loans 
serv- iced by such association to 
exceed 25 percent of its mortgage port¬ 
folio. 

(See. 5. 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 FR 4981. 
3 CFR. 1943-48 Comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

Ronald A. Snider, 
Assistant Secretary. 

[FR Doc. 78-22125 Filed 8-8-78; 8:45 am] 


[6720-01] 

[No. 78-437] 

COMPLIANCE WITH PREMERGER 
NOTIFICATION (SECTION 7A OF THE 
CLAYTON ACT) 

AGENCY: Federal Home Loan Bank 
Board. 

ACTION: Final rule. 

SUMMARY: The Federal Home Loan 
Bank Board amends its regulations 
governing mergers and acquisitions. 
The Bank Board issues these amend¬ 
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ments in order to reflect the pre- 
merger notification requirements of 
the Clayton Act. Under these rules, 
parties contemplating certain mergers 
must give advance notice to the Feder¬ 
al Trade Commission and the Assist¬ 
ant Attorney General. 

EFFECTIVE DATE: August 30. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence W. Hayes. Assistant Gen¬ 
eral Counsel, Federal Home Loan 

Bank Board. 1700 G Street NW.. 

Washington. D.C. 20552. Telephone 

number: 202-377-6428. 

SUPPLEMENTARY INFORMATION: 
The Federal Trade Commission 
(“FTC") has promulgated (43 FR 
33450) premerger notification rules 
which Implement section 7A of the 
Clayton Act (15 U.S.C. § 18A). Section 
7A requires persons contemplating cer¬ 
tain direct or indirect mergers (gener¬ 
ally, those in which one merging insti¬ 
tution has at least $100 million and 
the other at least $10 million in as- 
sests) to give the FTC and the Assist¬ 
ant Attorney General in charge of the 
Antitrust Division of the Department 
of Justice ("AAG") advance notice and 
to wait certain designated periods 
before consummation of such mergers. 
Although savings and loan mergers 
and holding company acqusistions 
that need Bank Board approval have 
the benefit of a limited exemption 
from section 7A (in subsection (c)(8)), 
the parties to these transactions must 
still file with the FTC and AAG and 
are subject to a 30-day waiting period. 

The FTC rules contain a special full 
exemption for mergers or acqusistions 
subject to Bank Board approval if the 
Bank Board finds that approval is nec¬ 
essary to prevent probable failure of 
one of the institutions involved. The 
Bank Board will include such a finding 
in an approving resolution where ap¬ 
propriate. 

There are some special cases in 
which, if certain criteria are met, sec¬ 
tion 7A might apply to other transac¬ 
tions affecting institutions regulated 
or supervised by the Bank Board: For 
example, the formation of some joint 
venture corporations involving insured 
assocations or certain stock acquisi¬ 
tions incidental to a merger, however, 
the special circumstances in which 
these transactions would bring section 
7A into play are likely to be very rare 
and will be considered on a case-by¬ 
case basis. 

The Bank Board finds it advisable to 
include a premerger notification provi¬ 
sion in its regulations governing those 
instances which will most often re¬ 
quire filing with the FTC and AAG by 
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amending the sections of its regula¬ 
tions which describe application proce¬ 
dures for (1) mergers involving at least 
one Federal assocation (12 CFR 546.2), 
(2) merger of FSLIC-insured institu¬ 
tions (12 CFR 563.22) and (3) acquisi¬ 
tions by a savings and loan holding 
company (12 CFR 584.4). 

Because it is important that these 
requirements take effect concurrently 
with the FTC rules, the Bank Board 
finds that (1) notice and public proce¬ 
dures with respect to such amend¬ 
ments are contrary to the public inter¬ 
est and unnecessary under the provi¬ 
sions of 12 CFR 508.11 and 5 U.S.C. 
§ 553(b); and (2) publication of the 
amendments for the 30-day period 
specified in 5 U.S.C. § 553(d) and 12 
CFR 508.14 prior to the effective date 
is unnecessary for the same reason. 


PART 546—MERGER, DISSOLUTION, 
REORGANIZATION, AND CONVER¬ 
SION 


PART 563—OPERATIONS 


PART 584—REGULATED ACTIVITIES 

§546.2 [Amended] 

§563.22 l Amended] 

§584.4 [Amended] 

Accordingly, 12 CFR §§ 546.2(c), 
563.22(a). and 584.4(f) are amended ef¬ 
fective August 30, 1978, by adding at 
the end of the first paragraph of each 
of these subsections the following sen¬ 
tence: 


• • • An applicant shall also comply 
with sections 7A of the Clayton Act 
(15 U.S.C. § 18A) and regulations 
issued thereunder (16 CFR Parts 801, 
802, and 803). 


(Sec. 5. 48 Stat. 132. as amended; 12 U.S.C. 
1464. Secs. 402. 403. 407. 48 Stat. 1256, 1257, 
1260, as amended; 12 U.S.C. 1725. 1726. 1730. 
Sec. 408. 82 Stat. 5; 12 U.S.C. 1730a. Reorg. 
Plan No. 3 of 1947. 12 FR 4981, 3 CFR 1943- 
48 Comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

Ronald A. Snider, 
Assistant Secretary . 
(FR Doc. 78-22203 Filed 8-8-78; 8:45 am] 


RULES AND REGULATIONS 
[6750-01] 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

[Docket No. 9081] 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORREC¬ 
TIVE ACTIONS 

Levi Strauss & Co. 

AGENCY: Federal Trade Commission. 
ACTION: Order to cease and desist. 
SUMMARY: This consent order, 
among other things, requires a San 
Fancisco, Calif, clothing manufacturer 
to cease establishing and enforcing 
resale price agreements; soliciting the 
identities of recalcitrant dealers; and 
threatening, penalizing or terminating 
such dealerships. Further, the firm is 
prohibited from unfairly restricting 
the use of its trademark; engaging in 
unlawful tie-in practices; and dissemi¬ 
nating any materials suggesting resale 
prices for 5 years. 

DATES: Complaint issued May 6, 
1976. Decision issued July 12, 1978.* 

FOR FURTHER INFORMATION 
CONTACT: 

William A. Arbitman, Director, San 
Francisco Regional Office. Federal 
Trade Commission, 450 Golden Gate 
Avenue, San Francisco, Calif., 94102, 
415-556-1270. 

SUPPLEMENTARY INFORMATION: 
On Tuesday, March 14, 1978, there 
was published in the Federal Regis¬ 
ter, 43 FR 10572, a proposed consent 
agreement with analysis In the matter 
of Levi Strauss & Co., for the purpose 
of soliciting public comment. Interest¬ 
ed parties were given sixty (60) days in 
which to submit comments, sugges¬ 
tions, or objections regarding the pro¬ 
posed form of order. 

A comment was filed and considered 
by the Commission. The Commission 
has ordered the issuance of the com¬ 
plaint in the form contemplated by 
the agreement, made its jurisdictional 
findings and entered its order to cease 
and desist, as set forth in the proposed 
consent agreement, in disposition of 
this proceeding. 

The prohibited trade practices and/ 
or corrective actions, as codified under 
16 CFR Part 13. are as follows: 

Subpart—Coercing and intimidating: 
§ 13,358 Distributors. Subpart—Com¬ 
bining or conspiring: § 13.395 To con¬ 
trol marketing practices and condi¬ 
tions; § 13.425 To enforce or bring 
about resale price maintenance; 
§ 13.430 To enhance, maintain or unify 
prices; § 13.450 To limit distribution or 


•Copies of the complaint, and the deci¬ 
sion and order filed with the original docu¬ 
ment. 


dealing to regular, established or ac¬ 
ceptable channels or classes; § 13.497 
To terminate or threaten to terminate 
contracts, dealings, franchises, etc. 
Subpart—Corrective actions and/or re¬ 
quirements: § 13.533 Corrective actions 
and/or requirements: 13.533-20 Disclo¬ 
sures. Subpart—Cutting off access to 
customers or market: § 13.540 Forcing 
goods; § 13.560 Interfering with distrib¬ 
utive outlets. Subpart—Cutting off 
supplies or service: § 13.610 Cutting off 
supplies or service; § 13.613 Advertising 
contacts; § 13.635 Refusing sales to, or 
same terms and conditions; § 13.655 
Threatening disciplinary action or 
otherwise. Subpart—Dealing on exclu¬ 
sive and tying basis: § 13.670 Dealing 
on exclusive and tying basis; 13.670-20 
Federal Trade Commission Act. Sub¬ 
part—Delaying or withholding correc¬ 
tions, adjustments or action owed: 
§ 13.675 Delaying or withholding cor¬ 
rections, adjustments or action owed. 
Subpart—Maintaining resale prices: 
§13.1130 Contracts and agreements; 
§ 13.1140 Cutting off supplies; § 13.1145 
Discrimination; §13.1145-5 Against 
price cutters; §13.1150 Penalties; 
§13.1155 Price schedules and an¬ 
nouncements; § 13.1160 Refusal to sell; 
§13.1165 Systems of espionage; 
13.1165-80 Requiring information of 
price cutting. 

(Sec. 6. 38 Stat. 721; (15 U.S.C. 46). Inter¬ 
prets or applies sec. 5. 38 Stat. 719, as 
amended; (15 U.S.C. 45)) 

Carol M. Thomas. 

Secretary . 

[FR Doc. 78-22168 Filed 8-8-78; 8:45 am) 


[4810-22] 

Title 19—Customs Duties 

CHAPTER I—UNITED STATES CUS¬ 
TOMS SERVICE, DEPARTMENT OF 
THE TREASURY 

[T.D. 78-260] 

PART 153—ANTIDUMPING 

Antidumping Investigation Proce¬ 
dures Under Antidumping Act, 1921 

AGENCY: U.S. Customs Service. De¬ 
partment of the Treasury. 

ACTION: Final rule. 

SUMMARY: This document amends 
the Customs regulations relating to 
antidumping investigations which in¬ 
volve merchandise from countries 
whose economies are determined to be 
“state-controlled” for the purpose of 
the Antidumping Act, 1921, as amend¬ 
ed. The amended regulations provide 
that in determining the fair value of 
merchandise from a state-controlled- 
economy country through compari¬ 
sons with prices or the constructed 
value of merchandise in a country or 
countries not regarded as having a 
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state-controlled-economy, the Secre¬ 
tary of the Treasury may give recogni¬ 
tion to the level of economic develop¬ 
ment and to relative efficiencies or 
natural advantages in the state-con- 
trolled-economy country. In addition, 
the amended regulations provide that 
antidumping petitions which involve 
merchandise from a state-controlled- 
economy country should contain infor¬ 
mation pertinent to the new proce¬ 
dures. 

EFFECTIVE DATE: The amendments 
will become effective as noted below 
under that part of the document enti¬ 
tled “Effective Date.” 

FOR FURTHER INFORMATION 
CONTACT: 

Theodore Hume. Office of the Chief 

Counsel, U.S. Customs Service, 1301 

Constitution Avenue NW.. Washing¬ 
ton, D.C. 20229. 202-566-5476. 

SUPPLEMENTARY INFORMATION: 

Background 

On January 9, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
1356) of a proposal to amend §§ 153.7 
and 153.27 Customs regulations <19 
CFR 153.7 and 153.27), concerning in¬ 
vestigations under the Antidumping 
Act. 1921, as amended <19 U.S.C. 160 et 
seq.) (“the act"), which involve mer¬ 
chandise imported from a “state-con- 
trolled-economy country." Section 
205(c) of the act (19 U.S.C. 164(c)), as 
added by the Trade Act of 1974, pro¬ 
vides that the Secretary of the Treas¬ 
ury (“the Secretary") may determine 
the foreign market value of merchan¬ 
dise exported from a state-controlled- 
economy country on the basis of the 
normal costs, expenses, and profits for 
the merchandise, as reflected by the 
prices or the constructed value of such 
or similar merchandise from a non- 
state-controlled-economy country or 
countries. Based on its experience in 
administering this provision and in an 
effort to make comparisons on a more 
equivalent and realistic basis, it was 
concluded that when the foreign 
market value, and thereby the fair 
value, of merchandise from a state- 
controlled-economy country is being 
determined based upon the prices or 
the constructed value of such or simi¬ 
lar merchandise in a non-state-con- 
trolled-economy country or countries, 
the latter country or countries should 
be comparable in terms of economic 
development to the state-controlled- 
economy country in which the mer¬ 
chandise under investigation is pro¬ 
duced. 

Accordingly, it was proposed to 
amend § 153.7 to provide that prices 
shall be used as a basis of comparison 
if they are available from a non-state- 
controlled-economy country of compa¬ 
rable economic development. Where 


RULES AND REGULATIONS 

such or similar merchandise is not pro¬ 
duced and sold in sufficient quantities 
in a non-state-controlled-economy 
country comparable in terms of eco¬ 
nomic development to the state-con- 
trolled-economy country from which 
the merchandise is exported, a con¬ 
structed value could be used. When 
constructed value is used as the basis 
for fair value, it would be determined 
based upon the actual factors of pro¬ 
duction in the state-controlled-econo- 
my country as valued in a non-state- 
controlled-economy country of compa¬ 
rable economic development. If such 
factors and values cannot be adequate¬ 
ly verified, then prices of such or simi¬ 
lar merchandise sold or produced by 
any other non-state-controlled-econo- 
my country including, if necessary, the 
United States would be used. 

It also was proposed to amend 
5 153.27(a)(3) (i), (ii). and (iii) to distin¬ 
guish clearly certain types of informa¬ 
tion required in any petition involving 
merchandise from a state-controlled- 
economy country, as well as to require 
that such petitions include informa¬ 
tion pertinent to the comparability of 
the state-controlled-economy country 
with a non-state-controlled-economy 
country from which prices or con¬ 
structed value are to be determined. 

Interested persons were invited to 
submit comments on the proposed 
amendments on or before February 8, 
1978. By notice published in the Fed¬ 
eral Register on February 6. 1978 (43 
FR 4871), the comment period was ex¬ 
tended to February 22, 1978. 

Discussion or Comments 

use or prices or constructed value in 
determining fair value 

A number of commenters argued 
that the proposed amendments would 
depart from the statutory require¬ 
ments for determining the fair value 
of merchandise from a state-con- 
troiled-economy country. Some com¬ 
menters interpreted the proposed 
amendments as giving preference to 
prices over contructed value in deter¬ 
mining fair value. Others believed the 
amendments would make the con¬ 
structed value of such or similar mer¬ 
chandise in a non-state-controlled- 
economy country the primary determi¬ 
nant of fair value. 

Section 205(c) provides that the Sec¬ 
retary shall determine the foreign 
market value in antidumping investi¬ 
gations of merchandise from a state- 
controlled-economy-country on the 
basis of the normal costs, expenses, 
and profits as reflected by either— 

(1) The prices at which such or simi¬ 
lar merchandise of a non-state-con- 
trolled-economy country or countries 
is sold either: (A) For consumption in 
the home market, of that country or 
countries, or (B) to other countries, in¬ 
cluding the United States; or 
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(2) The constructed value of such or 
similar merchandise in a non-state- 
controlled-economy country or coun¬ 
tries. 

It is the position of the Treasury De¬ 
partment that section 205(c) provides 
that either prices or constructed value 
may be used by the Secretary in deter¬ 
mining the foreign market value and 
thereby the fair value, depending 
upon the information available in the 
particular case under consideration. 
To indicate more clearly that the reg¬ 
ulations are intended to follow the 
statutory standards. § 153.7(a) retains 
the statutory structure. 

authority for applying a standard of 

COMPARABILITY OF ECONOMIES 

Some commenters questioned the 
authority of the Treasury Department 
to make adjustments in determining 
fair value based on differences in the 
level of economic development be¬ 
tween the non-state-cont rolled-econo¬ 
my country or countries and the state- 
controlled-economy country, or to de¬ 
termine fair value on the basis of 
prices for such or similar merchandise 
in a non-state-controlled-economy 
country of comparable economic devel¬ 
opment. One commenter objected that 
the proposed regulations would pro¬ 
vide for examination of economic cri¬ 
teria and factors of production in the 
state-controlled-economy country 
whose merchandise is under investiga- , 
tion even though, in his view, the 
intent of the law is that information 
concerning markets and products in 
state-controlled-economy countries 

must be disregarded altogether. 

Section 205(c) of the act provides 
that the Secretary shall determine the 
foreign market value, and thereby the 
fair value, of merchandise from a 
state-controlled-economy country on 
the basis of the normal costs, ex¬ 
penses, and profits as reflected by the 
prices or constructed value of such or 
similar merchandise in a non-state- 1 
controlled-economy country or coun¬ 
tries, as set forth in sections 205 (cXl) 
and (cX2) of the act. This provision re¬ 
flects congressional concern that state 
control of an economy renders inher¬ 
ently suspect the prices and costs of 
producers in such countries. There¬ 
fore. the prices (or costs, if appropri¬ 
ate) are to be determined from a non- 
state-controlled-economy country. In 
selecting a non-state-controlled-econo¬ 
my country as a surrogate for the 
country from which the products, in 
fact are being exported to the United 
States, the Treasury in the past has 
attempted to select a country that is 
most like the exporting country. The 
standard for selection, however, has 
not been articulated clearly. The pres¬ 
ent regulation seeks to provide such a 
standard, consistent with the princi¬ 
ples of the Antidumping Act which at- 
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tempt generally to establish the "fair 
value" of merchandise from the prac¬ 
tices of the foreign producer or, in the 
instant case, of the surrogate produc¬ 
er. 

One commenter argued that the 
most suitable non-state-controlled- 
economy country to be selected is the 
one with a market for sales most like 
the United States. This, however, is. 
not the usual priority established by 
the Act. Under section 205(a) of the 
act and § 153.2(a) Customs regulations 
(19 CFR 153.2(a)). it is the home 
market that is the preferred reference 
for establishing the foreign market 
value, and thereby the fair value. The 
proposed regulation attempts to follow 
that concept by using data from an¬ 
other country, but not a state-con- 
trolled-economy country, most like the 
unavailable home market. The prices 
in such a country will be the preferred 
reference, but costs may be used if 
sales in a non-state-controlled econo¬ 
my country are insufficient or data is 
unavailable. 

Even though the prices and costs in 
the state-controlled-economy country 
are not regarded as sufficiently reli¬ 
able to establish the foreign market 
value, and thereby the fair value, of 
merchandise,' the actual physical 
inputs in such a country can be record¬ 
ed and verified. If adequately recorded 
and verified, they should provide a re¬ 
liable measure of the capabilities of 
the producer to make and sell the mer¬ 
chandise in question. These inputs 
then can be valued in a non-state-con- 
trolled-economy country, and the ap¬ 
propriate value established, which rec¬ 
ognizes both the natural advantages 
and possible disadvantages of produc¬ 
tion for the producer. This method 
should accord most closely with the 
statutory requirement of section 
205(c) of the act that the "normal 
costs" be found. Based on past experi¬ 
ence and practice—which the Congress 
sought to incorporate into the act— 
the regulatory provisions hereby 
adopted seem best suited to achieving 
the purposes of the act as a whole in 
the unique circumstances to which 
they are addressed. 

The Treasury Department believes 
that the new procedures are necessary 
for fulfilling properly its responsibil¬ 
ities under the act and are consistent 
with both its past practices and the 
law that adopted those practices. For 
example, the Treasury Department 
has based, in part, its selection of a 
non-state-controlled-economy country 
or countries for price comparison pur¬ 
poses on the comparabilities of that 
country’s or countries’ level of eco¬ 
nomic development with that of the 
state-controlled-economy country 
from which the merchandise under in¬ 
vestigation was exported. 
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Comments on Proposed Comparison 
Procedures 

Some commenters argued that the 
fact that the proposed regulations re¬ 
quire examination and comparison of 
production costs in various countries 
introduces elements of unreliability 
and speculation in determinations of 
fair value. Similarly, it was contended 
that there is no reliable basis for ap¬ 
plying a standard of comparability be¬ 
tween state-controlled-economy coun¬ 
tries and non-state-controlled-econo- 
my countries. Further, it was suggest¬ 
ed that without detailed guidelines 
and definitions in the regulations, per¬ 
sons affected will not be able to make 
informed judgments as to whether 
they are in compliance with the stat¬ 
ute. 

The regulations as adopted should 
make clear that costs of production in 
a non-state-controlled-economy coun¬ 
try of comparable economic develop¬ 
ment will be used only if: (1) Price in¬ 
formation is unavailable, and (2) veri¬ 
fied information is made available by 
the state-controlled-economy country 
producer concerning the specific fac¬ 
tors actually used in producing the 
merchandise exported to the United 
States. As stated in the amended regu¬ 
lations, these specific factors include, 
but are not limited to, hours of labor 
required, quantity of materials em¬ 
ployed, and amounts of energy con¬ 
sumed. The valuation of these compo¬ 
nents and factors in a comparable non- 
state-controlled-economy country also 
would be required to be subject to ver¬ 
ification. 

The basis for the use of constructed 
value in fair value determinations 
under the act generally is that the 
components and factors of production 
can usually be ascertained, for any 
given type of merchandise, and if veri¬ 
fied, provide a reliable basis for deter¬ 
mining fair value. Similarly, compara¬ 
bility in ecomonic development will be 
determined from per capita gross na¬ 
tional product, the level of infrastruc¬ 
ture (particularly in the sectors of the 
economy at issue), and other widely 
used criteria for which generally reli¬ 
able information is publicly available. 

Proposed § 153.7(b)(1) is not being 
adopted. This section provided for ad¬ 
justments for differences in economic 
factors between: (1)A non-state-con¬ 
trolled-economy country or countries 
actually producing such or similar 
merchandise, and (2) a non-state-con¬ 
trolled-economy country or countries 
determined to be comparable in terms 
of economic development to the state- 
controlled-economy country whose 
merchandise was under investigation. 
Upon further consideration, it has 
been concluded that adoption of this 
provision would, as the commenters 
argued, be relatively speculative and 
unreliable, and would create an unnec¬ 


essary burden upon persons involved 
in an investigation, without signifi¬ 
cantly improving the Treasury Depart¬ 
ment’s ability to ascertain the normal 
costs, expenses, and profits. 

USE OF U.S. PRICES OR CONSTRUCTED 
VALUE 

Some commenters contended that 
section 205(c) of the act does not au¬ 
thorize the use of prices or construct¬ 
ed value of such or similar merchan¬ 
dise in the United States. 

The Treasury Department does not 
agree with this interpretation of the 
statutory language. Proposed 
§ 153.7(b)(3) is not new, but merely re¬ 
states the provision for the use of 
prices or constructed value of U.S.-pro¬ 
duced merchandise in the existing 
§ 153.7 and, indeed, in § 153.5 of the 
Customs regulations in effect prior to 
the Trade Act of 1974. Specifically, 
former § 153.5 provided for the use of 
"prices at which such or similar mer¬ 
chandise is sold by a non-state-con¬ 
trolled-economy country." The Treas¬ 
ury Department considers that this 
language clearly authorized, and con¬ 
tinues to authorize, the use of U.S. 
prices in appropriate situations. 

EDITORIAL CHANGES 

In addition to the change in format 
and deletion of proposed § 153.7(b)(i), 
the last sentence of proposed 
§ 153.7(b)(ii), which is being adopted as 
the last sentence of § 153.7(c), is re¬ 
vised to read as follows: 

(c) • • * To the constructed value thus ob¬ 
tained. there shall be added an amount for 
general expenses and profit, as required by 
section 206(a)(2) of the act (19 U.S.C. 
165<aX2)). and the cost of all containers and 
coverings and other expenses, as required by 
section 206(a)(3) of the act. 

After consideration of all comments 
received and further review of the 
matter, it has been determined that 
the amendments should be adopted as 
proposed, except for the note changes. 

EFFECTIVE DATE 

These amendments will take effect 
on or before September 8, 1978, with 
respect to investigations initiated on 
or after that date, and to the extent 
practicable, will be applied to any in¬ 
vestigations pending on the effective 
date. Similarly, the Department in¬ 
tends to adopt the procedures set 
forth in these amendments for the 
purposes of determining whether spe¬ 
cial dumping duties should be assessed 
on any merchandise entered for com- 
sumption or withdrawn from ware¬ 
house for consumption on or after the 
effective date. Recognizing the need to 
assess the effects of these amend¬ 
ments. the Department will evaluate 
the impact of these amendments as 
soon as sufficient experience has been 
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acquired, with a view to making fur¬ 
ther revisions if deemed appropriate. 

DRAFTING INFORMATION 

The principal author of this docu¬ 
ment was Edward T. Rosse. Regula¬ 
tions and Legal Publications Division. 
U.S. Customs Service. However, other 
personnel in the Customs Service and 
the Treasury Department assisted in 
its development. 

AMENDMENTS TO THE REGULATIONS 

Part 153 of the Customs regulations 
(19 CFR Part 153) is amended as set 
forth below. 

Leonard Lehman, 
Acting Commissioner 
of Customs. 

Approved: August 3. 1978. 

Robert H. Mundheim. 

General Counsel, 
of the Treasury. 

1. Section 153.7 is amended to read 
as follows: 

§ 153.7 Merchandiae from state-con troll ed- 
ecenomy country. 

(a) General. If the information avail¬ 
able indicates to the Secretary that 
the economy of the country from 
which the merchandise is exported is 
state-controlled to an extent that sales 
or offers of sales of such or similar 
merchandise in that country or to 
countries other than the United States 
do not permit a determination of fair 
value under § 153.2, § 153.3, or § 153.4, 
the Secretary shall determine fair 
value on the basis of the normal costs, 
expenses, and profits as reflected by 
either: 

(1) the prices, determined in accord¬ 
ance with subsection 205(a) and sec¬ 
tion 202 of the act (19 U.S.C. 164(a), 
161) at which such or similar merchan¬ 
dise of a non-state-controlled economy 
country or countries is sold either: (i) 
For consumption in the home market 
of that country or countries, or (ii) to 
other countries, including the United 
States; or 

(2) The constructed value of such or 
similar merchandise in a non-state- 
controlled-economy country or coun¬ 
tries. 

(b) Comparability of economies. (1) 
The prices as determined under 
§ 153.7(a)(1), or the constructed value 
as determined under § 153.7(a)(2), 
shall be determined, to the extent pos¬ 
sible, from the prices or costs in a non- 
state-controlled-economy country or 
countries at a stage of economic devel¬ 
opment comparable to the state-con- 
trolled-economy country from which 
the merchandise is exported. Compa¬ 
rability of economic development shall 
be determined from generally recog¬ 
nized criteria, including per capita 
gross national product and infrastruc¬ 
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ture development (particularly in the 
industry producing such or similar 
merchandise). 

(2) If no non-state-controlled-econo- 
my country of comparable economic 
development can be identified, then 
the prices or constructed value as de¬ 
termined from another non-state-con- 
trollcd-economy country or countries 
other than the United States shall be 
used. 

(3) If neither § 153.7 (b)(1) nor (b)(2) 
provides an adequate basis for deter¬ 
mining the price or constructed value 
of such or similar merchandise, then 
the prices or constructed value, as de¬ 
termined from the sales or production 
of such or similar merchandise in the 
United States, shall be used. 

(c) Use of constructed value. If such 
or similar merchandise is not produced 
in a non-state-controlled-economy 
country which is concluded to be com¬ 
parable in terms of economic develop¬ 
ment to the state-controlled-economy 
country from which the merchandise 
is exported, the constructed value of 
such or similar merchandise may be 
determined from the costs of specific 
objective components or factors of 
production incurred in producing the 
merchandise in question, including, 
but not limited to, hours of labor re¬ 
quired, quantities of raw materials em¬ 
ployed. and amounts of energy con¬ 
sumed, if such information is obtained 
from the producer of the merchandise 
in the state-controlled-economy coun¬ 
try under investigation, and verifica¬ 
tion of such information in the state- 
controlled-economy country is con¬ 
cluded to the satisfaction of the Secre¬ 
tary. Such components or factors shall 
be valued and such values verified in a 
non-state-controlled-economy country 
determined to be reasonably compara¬ 
ble in economic development to the 
state-controlled-economy country 
under investigation. To the values 
thus obtained, there shall be added an 
amount for general expenses and prof¬ 
its, as required by section 206(a)(2) of 
the act (19 U.S.C. 165(a)(2)), and the 
cost of ail containers and coverings 
and other expenses, as required by 
secton 206(a)(3) of the act (19 U.S.C. 
165(a)(2)). 


2. Paragraph (a)(3)(i-iii) of § 153.27 
is amended by deleting subdivision (iii) 
and revising subdivision (i) and (ii) to 
read as follows: 

§ 153.27 Suspected dumping; nature of in¬ 
formation to be made available. 

(a) General. • • • 

(3) Price information; fair value. 

(i) If the merchandise is being ex¬ 
ported from a country other than one 
considered to be a “state-controlled- 
economy country" within the meaning 


35265 

of section 205(c) of the act (19 U.S.C. 
164(c)): 

(A) The home market price of such 
or similar merchandise in the country 
of exportation; 

(B) If such information is unavail¬ 
able, the price at which such or similar 
merchandise is sold to a third country 
from the country of exportation; or 

(C) If the information required 
under section (a)(3)(i)(A) or 
(a)(3Xi)(B) is unavailable, the con¬ 
structed value (as defined in section 
206 of the act (19 U.S.C. 165)) of such 
merchandise produced in the country 
of exportation. 

(ii) If the merchandise is being ex¬ 
ported from a country considered to 
be a “state-controlled-economy coun¬ 
try": 

(A) The price or prices at which 
such or similar merchandise of a non- 
state-controlled-economy country or 
countries, considered to be comparable 
in terms of economic development to 
the state-controlled-economy country, 
is sold for consumption in the home 
market of that country or countries or 
to other countries (including the 
United States); 

(B) The constructed value of such or 
similar merchandise in a non-state- 
controlled-economy country, deter¬ 
mined in accordance with §§ 153.7 (b) 
and (c). 

(iii) [Deleted] 


(Sec. 201-212, 407. 42 Stat. 11 et seq.. as 
amended, sec. 5. 72 Stat. 585. secs. 406. 407, 
42 Stat. 18 (5 U.S.C. 301. 19 U.S.C. 160-173).) 

(FR Doc. 78-22177 Piled 8-8-78; 8:45 am] 


[4210-01] 

Title 24—Housing and Urban 
Development 

CHAPTER II—OFFICE OF ASSISTANT 
SECRETARY FOR HOUSING—FED¬ 
ERAL HOUSING COMMISSIONER, 
DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. R-78-563] 

PART 280—MOBILE HOME CON¬ 
STRUCTION AND SAFETY STAND¬ 
ARDS 

Prevention of Storage Near Heat- 
Producing Appliances 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Interim rule. 

SUMMARY: This interim rule amends 
§ 280.709(c) by establishing more spe¬ 
cific requirements governing clearance 
and storage areas around heat-produc- 
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ing appliances In mobile homes. The 
amendment is necessary to assure that 
the purpose of the original § 280.709(c) 
is achieved. The interim rule will 
reduce the potential for fire hazards 
which could result from the storage of 
combustible materials near heat-pro¬ 
ducing appliances. 

DATES: (1) This interim rule takes 
effect on September 1, 1978. and re¬ 
mains in effect through December 31, 
1978, unless amended before that date. 
(2) Comments on this interim rule 
must be received on or before October 
1, 1978. To the extent practicable, the 
Department will consider comments 
received after that date. 

ADDRESSES: Comments must be ad¬ 
dressed to the Rules Docket Clerk. 
Room 5218, Department of Housing 
and Urban Development. 451 Seventh 
Street SW.. Washington, D.C. 20410. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard A. Mendlen, Chief, Stand¬ 
ards Branch, Mobile Home Stand¬ 
ards Division, Office of Neighbor¬ 
hoods, Voluntary Associations and 
Consumer Protection, Department 
of Housing and Urban Development, 
451 Seventh Street SW., Washing¬ 
ton, D.C. 20410, telephone 202-472- 
4710. 

SUPPLEMENTAL INFORMATION: 
This interim rule amends § 280.709(c) 
of the Federal standards. Before this 
amendment, that section stated: 

(c) Clearances between heat-producing ap¬ 
pliances and adjacent surfaces shall not be 
less than specified In the terms of their list¬ 
ing. Clearance spaces shall be framed in or 
guarded to prevent creation of storage space 
within the clearance specified. 

The Department is issuing this inter¬ 
im rule primarily as a result of com¬ 
ments received from mobile home 
manufacturers after the issuance of 
Interpretative Bulletin H-l-78 on Feb¬ 
ruary 1, 1978. That Interpretative Bul¬ 
letin made it clear that since the pur¬ 
pose of § 280.709(c) was to prevent fire 
hazards, framing or guarding must be 
done with noncombustible materials, 
and that a space surrounding a heat- 
producing appliance will be considered 
to be a storage space for which fram¬ 
ing or guarding must be provided 
when the distance from the appliance 
to the next adjacent surface or other 
appliance exceeds three inches. 

In their comments on Interpretative 
Bulletin H-l-78. manufacturers 
argued that § 280.709(c) may not 
achieve the purpose of preventing 
storage near heat-producing appli¬ 
ances because any installed barrier or 
guard around the appliance must be 
easily removable so that the appliance 
is accessible for maintenance or re¬ 
placement. The manufacturers argued 
that it was unlikely that a consumer. 
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after having removed this guard to 
service the appliance, would replace it 
after service was completed. They also 
pointed out that the ease with which 
the barrier could be removed would 
encourage consumers to remove the- 
barrier for aesthetic purposes, particu¬ 
larly when the appliance was exposed 
to the living area of the mobile home. 
Further, they demonstrated that the 
requirements of Interpretative Bulle¬ 
tin H-l-78 may conflict with the clear¬ 
ance requirements of some appliance 
listings. 

Based on these arguments, the De¬ 
partment concluded that an alterna¬ 
tive to guarding or framing-in should 
be provided. That alternative is to 
permit manufacturers to place a warn¬ 
ing label in any compartments or 
areas in which heat-producing appli¬ 
ances are installed rather than guard¬ 
ing or framing-in the clearance space. 
That label would warn the consumer 
not to store materials near the heat- 
producing appliances since such stor¬ 
age could cause a fire hazard. 

One manufacturer argued that since 
he knew of no history of fires in this 
area, this requirement was unneces¬ 
sary. However, according to the Na¬ 
tional Fire Protection Control Admin- 
stration (NFPCA), 

Heating caused fires are more difficult to 
characterize since they result from a 
number of different problems. Some of the 
heating fires are caused by parts failures or 
breaks of the central heating unit, while 
others are caused by combustibles being 
stored too close to the heating unit, or ma¬ 
terials (such as gasoline or combustible 
cleaning fluids) being too close to the con¬ 
trolled (normal) flames of heating units. Ig¬ 
nition of combustibles too close to the heat¬ 
ing units could be reduced through public 
fire protection education programs that 
Inform the public of the hazards caused 
from these practices. 

Based upon the above considerations, 
the Department disagrees with the as¬ 
sertion that the requirement is unnec¬ 
essary. 

This requirement applies regardless 
of whether the compartment in which 
the heat-producing appliance is in¬ 
stalled is accessible from the interior 
or the exterior of the mobile home. 
Under the interim rule, unless the 
warning label is provided, heat-produc¬ 
ing appliances must be guarded or 
framed-in such that the outer bound¬ 
aries of potential storage spaces 
around the appliances are no more 
than three inches from the appliance. 
However, where the listing of the ap¬ 
pliance requires a clearance greater 
than three inches, the guarding or 
framing may not be within the clear¬ 
ance required by the listing. This re¬ 
quirement does not apply to spaces de¬ 
signed exclusively for a clothes washer 
and dryer. 

Because there may be a conflict with 
appliance listing requirements under 


the current standard, because the cur¬ 
rent requirement may not be accom¬ 
plishing its safety related purpose, and 
because this amendment serves pri¬ 
marily to clarify the safety aspect of 
the standard without increasing re¬ 
quirements on mobile home manufac¬ 
turers, the Secretary has determined 
that it would be unnecessary and con¬ 
trary to the public interest to publish 
this Interim Rule for public comment 
before having it take effect temporar¬ 
ily. Good cause exists for making this 
Interim Rule temporarily effective on 
September 1, 1978. 

Finally, the Department is planning 
to do simulated furnace fire research 
during Fiscal Year 1979 which will 
also address the issue of furnace enclo¬ 
sures. 

A Finding of Inapplicability of Sec¬ 
tion 102(2) of the National Environ¬ 
mental Policy Act of 1969 has been 
made in accordance with HUD Hand¬ 
book 1390.1. It is available for public 
inspection in the Office of the Rules 
Docket Clerk, Room 5218, Department 
of Housing and Urban Development, 
451 Seventh Street SW., Washington, 
D.C. 20410, during normal business 
hours. 

This Interim Rule is being signed by 
two Assistant Secretaries because the 
standards were originally codified in 
the Federal Register Chapter as¬ 
signed the Assistant Secretary for 
Housing Production and Mortgage 
Credit-FHA Commissioner, but the 
substantive authority for the program 
has been transferred to the Assistant 
Secretary for Neighborhoods, Volun¬ 
tary Associations and Consumer Pro¬ 
tection. 

Accordingly. 24 CFR 280.709(c) is 
amended to read as follows: 

§ 280.709 Installation of appliances. 


(c) Clearances surrounding heat pro¬ 
ducing appliances shall not be less 
than the clearances specified in the 
terms of their listings. 

(1) Prevention of storage. The area 
surrounding heat producing appli¬ 
ances installed in areas with interior 
or exterior access shall be framed-in or 
guai ded with noncombustible material 
such that the distance from the appli¬ 
ance to the framing or guarding mate¬ 
rial is not greater than three inches 
unless the appliance is installed in 
compliance with paragraph (c)(2), of 
this section. When clearance required 
by the listing is greater than three 
inches, the guard or frame shall not be 
closer to the appliance than the dis¬ 
tance provided in the listing. 

(2) Clearance spaces surrounding 
heat producing appliances are not re¬ 
quired to be framed-in or guarded 
when: 
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(i) A space is designed specifically 
for a clothes washer or dryer; 

(ii) Dimensions surrounding the ap¬ 
pliance do not exceed three inches; or 

(iii) The manufacturer affixes either 
to a side of an alcove or compartment 
containing the appliance, or to the ap¬ 
pliance itself, in a clearly visible loca¬ 
tion, a 3"x 5" adhesive backed plastic 
laminated label or the equivalent 
which reads as follows: 

••Warning" 

This compartment is not to be used as & 
storage area. Storage of combustible materi¬ 
als or containers on or near any appliance In 
this compartment may create a fire hazard. 
Do not store such materials or containers in 
this compartment. 

(3) This prargraph (§ 280.709(c)) 
shall be in effect through September 
30, 1978, unless amended before that 
date. 

(Secs. 604. 625 of the National Mobile Home 
Construction and Safety Standards Act of 
1974. U.S.C. 5403 and 5424. and sec. 7(d), De¬ 
partment of Housing and Urban Develop¬ 
ment Act. 42 U.S.C. 3535(d).) 

Issued at Washington. D.C., on 
August 2, 1978. 

Geno C. Baroni, 
Assistant Secretary for Neighbor¬ 
hoods , Voluntary Associations 
and Consumer Protection. 

Lawrence B. Simons, 
Assistant Secretary for Housing. 
Federal Housing Commission¬ 
er. 

(PR Doc. 78-22200 Piled 8-8-78: 8:45 ami 


[4210-01] 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION 

SUBCHAPTER B—NATIONAL FLOOD 
INSURANCE PROGRAM 

(Docket No. PI-2564] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of West Haven, New 
Haven County, Conn. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of West 
Haven, New Haven County, Conn. 
These base (100-year) flood elevations 
are the basis for the flood plain man¬ 
agement measures that the communi¬ 
ty is required to either adopt or show 
evidence of being already in effect in 
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order to qualify or remain qualified 
for participation in the national flood 
Insurance program (NFIP). 

EFFECTIVE DATE: The date of issu- 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of West Haven. 
Conn. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of West Haven, 
are available for review at City Hall, 
355 Main Street. West Haven, Conn. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington. D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
West Haven, Conn. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Location 

Elevation 
in feet, 
national 
geodetic 
vertical 
datum 

West River (Tidal- 

Derby Ave..._..... 

_ 12 

Long Island 

Orange Ave........ 

_ 12 

Sound). 

Cove River. 

Fresh Meadow Rd... 

- 133 


Coleman St......__ 

_ 72 


Voss Rd., 

_ 59 


Main St.. 

_ 12 


Ocean Ave-._......... 

- 12 

Club Creek 

David St. 

—130 


Locust St.-. 

_ 12 

Old Field Creek 

Peck St- 

_ 12 

(Tidal-Long 

Beach St..—. 

_ 12 

Island Sound). 

Jones Hill Road 

Hubbard Ave__... 

_ 45 

Brook. 

Brook Lane...-. 

_ 33 


Ocean Ave-.-.....™ 

_ 12 
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(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804. November 28. 1968), as amended 
(42 U.S.C. 4001-4128): and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. (43 FR 7719.) 

Issued: July 10. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

(FR Doc. 78-21890 Filed 8-8-78: 8:45 ami 


[4210-01] 

(Docket No. FI-2979] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Durham, Durham 
County, N.C. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Durham. 
Durham County, N.C. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Durham, 
Durham County, N.C. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Durham, 
Durham County. N.C., are available 
for review at the Department of 
Transportation and Utilities, New City 
Hail. Durham. N.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Durham, Durham County, N.C. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
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93-234), 87 Stat. 980. which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128. and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet. 

Source of flooding Location national 

geodetic 

vertical 

datum 


Eno River ..... 

Just upstream of U.S. 
Highway 501. 

291 


Just upstream of Guess 
Rd. 

313 

Crooked Creek. 

Just upstream of SR 

1448 (Infinity Rd.). 

316 

Eno River, 

Just upstream of 

361 

Tributary Z. 

Rivermont Dr. 



Just upstream of Cole 

Mill Rd. 

417 

Eno River, 

Just upstream of 

292 

Tributary A. 

Foxhunt St. 


Eno River, 

Just upstream of SR 

287 

Tributary I. 

1656 (Hebron St.). 



Just upstream of SR 

1648. 

314 

Warren Creek ........ 

Just downstream of 
Horton St. 

308 

Warren Creek, 

Just downstream of 

354 

Tributary A. 

Crystal Lake Rd. 



Just downstream of 

Hmandate Rd. 

379 

Warren Creek, 

Just upstream of Guess 

312 

Tributary B. 

Rd. 


EUerbe Creek- 

Just downstream of East 
Club Blvd. 

287 


Just upstream of Duke 

St. 

323 


Just upstream of 
Hillandale Rd. 

361 

Ellerbc Creek, 

Just upstream of 

305 

Tributary A. 

Bluefield St. 


Ellerbe Creek, 

Just downstream of 

296 

Tributary B. 

Dearborn Dr. 


South Ellerbe 

Just upstream of 

320 

Creek. 

Markham Ave. 


South Ellerbe 

Just upstream of 

313 

Creek Tributary. 

Washington St. 



Approximately 370 ft 
upstream of Guess Rd. 

349 

Goose Creek. 

Just upstream of U.S. 
Highway 15. 

302 


Just upstream of 

Juniper St. 

328 

Goose Creek. 

Just downstream of 

312 

Tributary A. 

Cheek Rd. 



Just upstream of Miami 
Bivd. 

336 

Little Lick Creek... 

Just upstream of North 
Carolina 96. 

293 
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Source of flooding 

Elevation 
in feet. 

Location national 

geodetic 
vertical 
datum 

Little Lick Creek, 

Just upstream of 

298 

Tributary 1A. 

Clayton Rd. 



Just downstream of 
Chandler Rd. 

313 

Little Lick Creek. 

Just upstream of Lynn 

309 

Tributary 2. 

Rd. 


New Hope Creek ... 

Just upstream of Chapel 
HU1 Rd. 

251 


Just upstream of UJS. 
Highway 15-501. 

258 

New Hope Creek. 

Just downstream of 

261 

Tributary 1. 

western 
extraterritorial 
corporate limits. 


Mud Creek_ 

Just dowiistream of 
Pickett Rd. 

264 


Just downstream of 

Erwin Rd. 

283 

Third Fork Creek.. 

Just upstream of North 
Carolina 54. 

251 


Just upstream of 
Cornwallis Rd. 

282 


Just upstream of Forest 
Hills Boulevard South. 

301 

Third Fork Creek, 

Just downstream of 

259 

Tributary A. 

Massey Rd. 


Third Fork Creek, 

Just upstream of Hope 

259 

Tributary C. 

Valley Rd. 



Just upstream of 
Buckingham Rd. 

287 

Third Fork Creek. 

Approximately 1.500 ft 

257 

Tributary D. 

upstream of 
confluence with Third 
Fork Creek. 


Third Fork Creek. 

Just downstream of 

291 

. Tributary EL 

Roxboro Rd. 


Rocky Creek- 

Just downstream of 
Elmira St. 

289 


Approximately 200 ft 
upstream of Baron St. 

311 

Sandy Creek.. 

Just upst ream of 

Garrett Rd. 

256 


Just upstream of 
Cornwallis Rd. 

285 


Just upstream of North 
Carolina 751. 

312 

Sandy Creek, 

Approximately 1.850 ft 

259 

Tributary A. 

upstream of Garrett 

Rd. 


Sandy Creek. 

Just downstream of 

299 

Tributary D.. 

North Carolina State 
Route 751. 


Northeast Creek. 

Just upstream of 

291 

North Prong. 

Cornw allis Rd. 



Just downstream of 

North Carolina 55. 

316 

Northeast Creek. 

Jugt upstream of 

322 

North Prong. 

Cornwallis Rd. 

337 

Tributary A 

Just upstream of Alfred 
SL 



(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28, 1968). as amended 
42 U.S.C. 4001-4128: and Secretary’s delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator. 43 FR 7719.) 

Issued: June 20. 1978. 

Gloria M. Jimenez. 

Federal Insurance Administrator. 

[FR Doc. 78-21899 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3511) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Sioux Falls, Minne¬ 
haha County, S. Dak. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Sioux 
Falls. Minnehaha County. S. Dak. 
These base (100-year) flood elevations 
are the basis for the flood plain man¬ 
agement measures that the communi¬ 
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Sioux Falls. 
Minnehaha County. S. Dak. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Sioux Falls, 
Minnehaha County, S. Dak., are avail¬ 
able for review at the Commissioner’s 
Chambers, City Hall, 224 West 9th 
Street, Sioux Falls, S. Dak. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Sioux Falls, Minnehaha County. S. 
Dak. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
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period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Location 

Elevation 

In feel 
national 
geodetic 
vertical 
datum 

Big Sioux River..... 

U.S. Route 16..... 

- 1.293 

Cherry Rock Rd 

.. 1.399 


Western Ave- 

.. 1,410 


Madison St..... 

.. 1.419 

Big Sioux River 
Diversion 

U.S. Route 77. 

Minnesota Ave... 

.. 1.421 

.. 1.430 

Channel 

Skunk Creek—~~ 

Interstate 29_ 

_ 1.420 

State Route 16... 

. 1.432 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 26. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc. 78-21901 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3793] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for Iowa County, Wi*. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in Iowa County, Wis. 
These base (100-year) flood elevations 
are the basis for the flood plain man¬ 
agement measures that the communi¬ 
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for Iowa County. Wis. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 


the flood-prone areas and the final 
elevations for Iowa County, Wis., are 
available for review at Iowa County 
Courthouse, Dodgeville, Wis. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington. D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for Iowa 
County, Wis. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Elevation 
in feet. 

Location national 

geodetic 
vertical 
datum 

Blue Mounds 

State Trunk Highway 

835 

Branch. 

39*. 



Moscow Rd.*__ 

826 


State Trunk Highway 78 

821 

Dodge Branch. 

County Trunk Highway 
W*. 

894 


Private drive--— 

876 


Banner Rd.*.— 

873 

Mineral Point 

Mill Creek Rd.*__ 

991 

Branch. 

Eckles Dam** ........____ 

937 


US. Highway 39- 

914 


North Oak Park Rd.**_ 

884 


State Trunk Highway 

151. 

869 

Wisconsin River ^ 

Chicago. Milwaukee, St. 
Paul Sc Pacific RR.**. 

717 


U.S. Highway 14. 

717 


State Trunk Highway 23 

714 


State Trunk Highways 

130 and 133. 

702 


Chicago. Milkwaukee. 

St. Paul Sc Pacific 

RR.*. 

697 

Morrey Creek- 

Sand Hill Rd.*.— 

753 


Meadow Brook Rd.** — 

739 


Private Rd.**. 

722 


Old 80 Rd.*. 

711 


Chicago. Milwaukee. 8t. 
Paul Sc Pacific RR.**. 

701 

Otter Creek_ 

Spring Valley Rd __ 

745 


Private drive at 
station*** 9.44. 

739 


Source of flooding 

Elevation 

In feet. 

Location national 

geodetic 
vertical 
datum 

• 

Private drive at station 
7.71. 

730 


County Trunk Highway 

I. 

State Trunk Highway 
130**. 

722 


716 


County Trunk Highway 
C*. 

711 

Lowery Creek... 

Private drive at station 

4.91*. 

784 


County Trunk Highway 
Z**. 

758 


County Trunk Highway 
TV 

726 


State Trunk Highway 

23*. 

723 


County Trunk Highway 

C*. 

713 

Tributary to 

Private drive at station 

791 

Lowery Creek. 

2.348V 



Hillside School Rd_ 

757 


State Trunk Highway 

23V 

725 

Mill Creek_ 

Evans Quarry Rd.*__ 

872 


Dam No. 12**.... 

848 


Rosy Lane**.—... 

801 


K or bark Rd.*_ 

778 


Mill Rd.**. 

759 


Baker Rd_ 

739 


Coon Rock Rd.'*..».».. w .. 

722 

Trout Creek_ 

Oak Rd*... 

864 


County Trunk Highway 
Tat station 2.11**. 

780 


County Trunk Highway 

T at station 1.21 L 

767 


Mill Rd..... 

763 

Blue Mqunds 

County Trunk Highway 

750 

Creek. 

KV 



Sawle Rd.**_ 

742 


State Trunk Highway 14 

741 

Black Earth Creek 

Berlin Rd.*_ 

744 


Blynn Rd.*. 

741 

East Branch Blue 
Mounds Creek. 

Old Reeves Rd.. 

755 

West Branch Blue 

County Trunk Highway 

690 

Mounds Creek. 

K. 



Mounds Park Rd 

849 


SweUler Rd .. .. 

787 


Richardson Rd...^.__ 

779 


Tumell Rd.". 

769 


County Trunk Highway 
KK*V 

757 

Tributary to West 

Pinnacle Rd.*- 

806 

Branch Blue 

Private Dr.*.. 

802 

Mounds Creek. 

County Trunk Highway 
KV 

797 


• Downstream side. 

•• Upstream side. 

••• Station refers to stream distance in miles up¬ 
stream of mouth. 

(National Flood Insurance Act of 1988 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: July 10. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21905 Filed 8-8-78; 8:45 am] 


FEDERAL REGISTER, VOL 43, NO. 154—WEDNESDAY, AUGUST, 9, 1978 



































RULES AND REGULATIONS 


35270 

[4210-01] 

[Docket No. FI-3817) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determinations 
for the City of Sonoma, Sonoma 
County, Calif. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Sonoma, 
Sonoma County, Calif. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Sonoma, 
Calif. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Sonoma, 
Sonoma County, Calif., are available 
for review at City Hall, Sonoma. Calif. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington. D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Sonoma. Calif. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128. and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 


flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding Location 

Elevation 

In feet, 
national 
geodetic 
vertical 
datum 

Sonoma Creek_ Confluence with 

58 

Dowdell Creek. 


Riverside Dr.. 

_ 75 

Nathanson Creek.. Napa Rd--... 51 

East MacArthur St.. 

_ 68 

Patten St. 

. 79 

Sebast ianl Bridge.... 

_ 96 

Fryer Creek...... MacArthur 8t. 

64 

(upstream side). 


Andrieux St.. 

68 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: July 17. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator . 

[FR Doc. 78-21887 Filed 8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-3823) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Town of Silver Plume, Clear 
Creek County, Colo. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the town of Silver 
Plume, Clear Creek County. Colo. 
These base (100-year) flood elevations 
are the basis for the flood plain man¬ 
agement measures that the communi¬ 
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Silver 
Plume, Colo. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Silver 
Plume, are available for review at 
Town Hall, Silver Plume, Colo. 

FOR FURTHER INFORMATION 
CONTACT: 


Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the town 
of Silver Plume, Colo. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128. and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided, and the Administrator has 
resolved the appeals presented by the 
community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Location 

Elevation 

In feet, 
national 
geodetic 
vertical 
datum 

Clear Creek__ 

U.S. Interstate 70 

9095 


(upstream side). 



Cherokee St...... 

. 9108 


Woodward Ave. 

. 9114 


Garland St__ 

- 9123 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28, 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719). 

Issued: July 11, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21889 Filed 8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-3942) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determinations 
for the village of Northbrook, Cook 
County, III. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 
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ACTION: Pinal rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the village of 
Northbrook, Cook County, Ill. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 
EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the village of North¬ 
brook, Ill. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the village of North¬ 
brook, Cook County. I1L. are available 
for review at Village Hall, Northbrook* 
Ill. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm. Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington. D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the village 
of Northbrook, Ill. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128. and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet. 

Source of flooding Location national 

geodetic 

vertical 

datum 


Techny Drain ........ At Second St._.. 648 

At Greenvtew Rd—_ 656 


RULES AND REGULATIONS 


Source of flooding Location 

Elevation 
in feet, 
national 
geodetic 
vertical 
datum 

Techny Drain_ 

Downstream side of 
May apple La. 

658 


Upstream side of 
Mayapple La. 

661 


At Fox Glove Dr.^.. 

_ 664 


Upstream side of 
Pfingston Rd. 

671 

South Fork 

At Greenvlew Rd 

656 

Techny Drain. 

At Elm Ridge Dr_ 

_ 662 


Intersection of 
Woodland Dr. and 
Wood Dr. 

665 

Underwriters 

At Underwriters Lab 

655 

Tributary. 

Rd. 



At Greenwood Rd..... 

_ 658 


At Pfingston Rd_ 

_ 663 


At Helen Rd. 

. 666 

Middle Fork of 

At Sunset Ridge Rd . 

_ 638 

the North 

At Chicago North¬ 

643 

Branch of the 

western RR. 


Chicago River. 

At Shermer Rd. 

645 


At 1-94.. 

_ 647 


At Lake Cook Rd_ 

_ 650 

West Fork of the 

At Illinois St . 

_ 639 

North Branch 

At Walters Ave_ 

_ 641 

of the Chicago 

At Shermer Ave_ 

_ 643 

River. 

At Cherry St_ 

_ 645 


At Dundee Rd. 



At 1-94. 

653 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804. November 28. 1968). as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719). 

Issued: July 10. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc. 78-21893 Filed 8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-4007) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Town of Haysi, Dickenson 
County, Va. 

AGENC Y: Fe deral Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the town of Haysi, 
Dickenson County Va. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already In effect In 
order to qualify or remain qualified 


35271 

for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Haysi, 
Dickenson County, Va. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Haysi, Dick¬ 
enson County, Va.. are available for 
review at the town hall, Main Street, 
Haysi, Va. 

FOR FURTHER INFORMATION 
'CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance. Room 5270. 451 Seventh Street 
SW.. Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the town 
of Haysi, Dickenson County, Va. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234). 87 Stat. 980. which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
tn feet. »j 

Source of flooding Location national 

geodetic 
vertical * 
datum r 


Russell Prater Upst retun corporate 1.322 

Creek. limits. 

Private bridge <4.675 ft 1,306 

upstream of mouth >. 

Private bridge 14.225 ft 1.303 

upstream of mouth). 

Private bridge <3.950 ft 1.297 

upstream of mouth). 

Private bridge < 2.100 ft 1.279 

upstream of mouth). 

Routes 60 and 63_l .266 

Confluence with Russell 1.266 

Fork. 

McClure River.™ Upstream corporate 1.273 

limit*. 
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Source of flooding 

Elevation 
in feet. 

Location national 

geodetic 
vertical 
datum 

McClure River_ 

Route 725__ 

1,265 


Cllnchfield RR. 

1,265 


Confluence with Russell 

1.264 


Fork. 


Russell Fork. 

Upstream corporate 
limits. 

1.271 


Route 83. . 

1,269 


Cllnchfield RR. 

1,266 


Confluence of the 

Russell Prater Creek. 

1,266 


Confluence of the 
McClure River. 

1,264 


Route 63.... 

1.264 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719). 

Issued: June 27. 1978. 

Gloria M. Jimenez. 

Federal Insurance Administrator . 

[FR Doc. 78-21904 Filed8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-4046) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determinations 
for the City of Saratoga, Santa 
Clara County, Calif. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Sarato¬ 
ga, Santa Clara County, Calif. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Saratoga, 
Calif. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Saratoga, 
Santa Clara County, Calif., are availa¬ 
ble for review at the Office of the Di¬ 
rector of Public Works, 13777 Fruit- 
vale Avenue, Saratoga, Calif. 


RULES AND REGULATIONS 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance. Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Saratoga, Calif. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet. 

Source of flooding Location national 

geodetic 

vertical 

datum 


Calabazas Creek.... Rainbow Ave.................... 273 

Prospect Rd.-. 302 

Southern Pacific RR. 320 

Warden Rd. 343 

San Tomas Quito Rd.. 314 

Aquino Creek. approximately 1,380 ft 


above Pollard Rd. 

Montclair Rd. 354 

Avon Lane............ 389 


Twin Creeks Rd.410 

Quito Road. 1.300 ft 430 

above Twin Creek Rd. 

Saratoga Creek._.. Via Real Dr.. 320 

Crestbrook Dr. 348 

Herriman Ave................... 382 

4th St...- 472 

Ambric Knolls Rd- 512 

Wildcat Creek.. PortosDr.. 327 

Pruitvale Ave..„. 370 

Douglass Lane.430 

Private drive, 2.300 ft 491 

Upstream of Douglass 
Lane. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128): and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719). 


Issued: July 10, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

(FR Doc. 78-21886 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4057] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Town of Los Gatos, Santa 
Clara County, Calif. 

AGENCY: Federal Insurance Adminis- 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the town of Los 
Gatos, Santa Clara County, Calif. 
These base (100-year) flood elevations 
are the basis for the flood plain man 
agement measures that the communi¬ 
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Los Gatos, 
Calif. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Los Gatos, 
Santa Clara County, Calif., are availa¬ 
ble for review at Office of the Town 
Engineer, Town Hall. 110 East Main 
Street, Los Gatos, Calif. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the the 
town of Los Gatos, Calif. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in- 
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dividuais to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Elevation 
in feet. 

Location national 

geodetic 
vertical 
datum 

Los Gatos Creek.... 

Lark Ave.... 

269 


Downstream side of 
Vasona Dam. 

279 


Upstream side of 

Vasona Dam. 

299 


Park Rd...~-- 

301 


Roberts Rd. 

320 

San Tomas 

Quito Rd.. 1.300 ft above 

314 

Aquino Creek. 

Pollard Rd. 


Montclair Rd.. 

3S4 


Private road at the Las 
Gatos-Monte Sereno 
corporate limits. 

372 

Smith Creek. 

South Pacific RE.. 

249 


Wedge wood Ave^........^.. 

265 


Smith Creek Dr.. 

305 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804. November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: July 10. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21885 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4064] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 


for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of Issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the village of Glen 
Ellyn. DuPage County. Ill. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the village of Glen 
Ellyn, DuPage County. Ill., are availa¬ 
ble for review at the Office of Public 
Works. 535 Duane Street. Glen Ellyn. 
Ill. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator. Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the village 
of Glen Ellyn. DuPage County, Ill. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234). 87 Stat. 980. which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or In¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Final Flood Elevation Determination 
for the Village of Glen Ellyn, 
DuPage County, III. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the village of Glen 
Ellyn. DuPage County, Ill. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 


Source of flooding 

Location 

Elevation 

In feet, 
national 
geodetic 
vertical 
datum 

East Branch__ 

Corporate limits at 
Roosevelt Rd. 

685 

DuPage River. 

State Route 53........ 

- 687 


Corporate limits 

688 


upstream of Route 53. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28, 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 


Issued: July 10, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

(FR Doc. 78-21892 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4066] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Harlan, Harlan 
County, Ky, 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Harlan, 
Harlan County. Ky. These base (100- 
year) flood elevations are the basis for 
the flood plain management measures 
that the community is required to 
either adopt or show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in 
the national flood insurance program 
(NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Harlan, 
Harlan County. Ky. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Harlan, 
Harlan County, Ky.. are available for 
review at the city hall, Harlan, Ky. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator. Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington. D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Harlan. Harlan County. Ky. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980. which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
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period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Location 

Elevation 
in feet, 
national 
geodetic 
vertical 
datum 

Clover Fork...~~...~ 

Corporate limits 
(Downstream). 

1.178 


Main Street. 

_ 1.182 


Walnut Street. 

_ 1,184 


Corporate limits 
(Upstream). 

1.187 

Martins Fork......... 

Confluence with Clover 1.181 
Fork. 


Corporate limits.. 

_ 1,181 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 27,1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

IFR Doc. 78-21894 Filed 8-8-78; 8 45 am] 


[4210-01J 

[Docket No. FI-40731 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Town of Hinsdale, Cattar¬ 
augus County, N.Y. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the town of Hins¬ 
dale, Cattaraugus County. N.Y. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Hinsdale, 
Cattaraugus County, N.Y. 


RULES AND REGULATIONS 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Hinsdale. 
Cattaraugus County. N.Y., are availa¬ 
ble for review at the office of the 
Town Supervisor, Hinsdale, N.Y. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance. Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the town 
of Hinsdale, Cattaraugus County. N.Y. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234). 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Location 

Elevation 
in feet, 
national 
geodetic 
vertical 
datum 

Olean Creek.. 

Dutch Hill Rd..... 

_ 1,451 


Fay Hollow Rd.... 

_ 1.443 

Ischua Creek. 

Davis Rd.. 

.. 1.470 


Mills St.. 

. 1.458 


US Route 17. 

. 1.452 

Oil Creek. 

Undcrwrx»d Rd.... 

_ 1,462 


U S. Route 17_ 

.. 1.455 


State Route 16.... 

. 1.452 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968>. effective January 28. 1909 (33 
FR 17804. November 28. 1908). as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 27.1978. 

Gloria M. Jimenez. 

Federal Insurance Administrator . 

[FR Doc. 78-21898 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4087] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Durango, La Plata 
County, Colo. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY; Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Durango, 
La Plata County, Colo.These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Durango, 
Colo. 

ADDRESS: Maps and other Informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Durango, are 
available for review at the Office of 
the City Planner, 965 Vz Main Avenue, 
Durango. Colo. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270. 451 Seventh Street 
SW.. Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Durango. Colo. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 
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The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Sou roe of flooding 

Elevation 

In feet. 

Location National 

geodetic 
* vertical 

datum 

Animas River......... 

Old U.S. Highway lflO* - . 

6.484 


Old U.S. Highway 160* _ 

6.485 


Main Ave. (U.S. 

Highway 550)**. 

6.504 


Main Ave. (U.S. 

Highway 550)*. 

6.509 


Denver Ac Rio Grande 
Western RR. 

6.513 


32nd St.**.. 

6.540 


32nd St.*....... 

6.542 

Dry Oulch Creek.. 

Columbine Ave.. 

6.603 


Borrego Dr.**.. 

6.683 


Borrego Dr.*... 

6.688 

Junction Creek. 

Denver A: Rio Grande 
Western RR**. 

6.520 


Denver Ac Rio Grande 
Western RR*. 

6.526 


West 2nd Ave. Bridge**.. 

6.568 


West 2nd Ave. Bridge*.... 

6.569 


Clovia Dr. Bridge**.......... 

6.623 


Clovis Dr. Bridge*—.^.... 

6.627 


•Upstream side. 
••Downstream side. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804. November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: June 29. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator . 

[FR Doc. 78-21888 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4090] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Town of Little Creek, Kent 
County, Del. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the town of Little 
Creek, Kent County. Del. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 


for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Little 
Creek. Del. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Little 
Creek, are available for review at Post 
Office. Little Creek, Del. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm. Assistant Ad¬ 
ministrator. Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the town 
of Little Creek. Del. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 




Elevation 
in feet. 

Source of flooding 

Location 

national 

geodetic 

vertical 

datum 

Delaware Bay_ 

Intersection of Lowe SL 9 

and Main St. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: July 17, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21891 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI -4095] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determinations 
for the City of Grand Rapids, Kent 
County, Mich. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Grand 
Rapids. Kent County, Mich. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Grand 
Rapids. Mich. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Grand 
Rapids, are available for review at City 
Hall, 300 Monroe Avenue, Grand 
Rapids, Mich. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator. Office of Flood Insur¬ 
ance. Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Grand Rapids, Mich. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128. and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 
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The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet. 


Source of flooding 

Location 

national 

geodetic 

vertical 

datum 

Grand River ........... 

North Park 8L*.~. 

.. 619 


Ann St.-.... 

_ 617 


6th St.*... 

_ 615 


Bridge St.*. 



ConRail*. 

. 609 


.Interstate Highway 
296-. 

607 


New York Central RR*.. 606 

Plaster Creek.. 

Corporate limits at 
station 45700*. 

678 


Kalamazoo Ave.*. 



Kalamazoo Ave.—.— 

_ 671 


Eastern Ave.*_ 

_ 660 


Madison St.*_.... 

_ 650 


Buchanon St.*—- 

_ 640 


Kirkland Ave.*. 

. 630 


Burton St.*. 

627 


Chicago Dr.*-.... 

_ 616 


Market St.*.,.- 

. 608 


•Upstream side. 
••Downstream side. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128): and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 20, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21895 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4099] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the Township of Zilwoukee, 
Saginaw County, Mich. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the township of Zil- 
waukee, Saginaw County, Mich. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 


RULES AND REGULATIONS 

EFFECTIVE DATE: The date of Issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the township of Zilwau- 
kee, Mich. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the township of Zilwau- 
kee, are available for review at the 
home of the township Superv isor, 7600 
Melbourne Road, Saginaw, Mich. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW.. Washington, D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the town¬ 
ship of Zilwaukee, Mich. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet, 

Source of flooding Location national 

geodetic 

vertical 

datum 


Saginaw River ^... Downstream corporate 586 

limit. 

Interstate Highway 75.^. 588 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128): and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: July 17, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-21896 Filed 8-8-78; 8:45 am] 


[4210-01] 

[Docket No. FI-4108] 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Robinson, McLennan 
County, Tex. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Robin¬ 
son. McLennan County, Tex. These 
base (100-year) flood elevations are 
the basis for the flood plain manage¬ 
ment measures that the community is 
required to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Robinson. 
McLennan County, Tex. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Robinson. 
McLennan County, Tex., are available 
for review at the City Hall, 104 West 
Glendale Street. Waco. Tex. 76706. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington. D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Robinson, McLennan County, Tex. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448). 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 
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The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevation 
in feet. 

Source of flooding Location national 

geodetic 

vertical 

datum 


Flat Creek-- Just upstream of 12th 427 

Street < County Road 
102 ). 

Just upstream of U.S. 77 461 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804. November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 20, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc., 78-21902 Filed 8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-4134) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for Dinwiddie County, Va. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in Dinwiddie County, 
Va. These base (100-year) flood eleva¬ 
tions are the basis for the flood plain 
management measures that the com¬ 
munity is required to either adopt or 
show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the na¬ 
tional flood insurance program 
(NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for Dinwiddie County, Va. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for Dinwiddle County, Va., 
are available for review at the office of 
the County Administrator, Dinwiddie 
County, Va. 


FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance. Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for Dinwiddie 
County, Va. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Elevation 

Location in feet. 

above mean 
sea level 

Reedy Creek..._... 

At upper Appomattox 
Canal. 

110 


Upsteam side of Norfolk 
and Western RR. 
crossing. 

114 


Upstream side of State 
Route 600 crossing. 

117 


Upstream side of 
telephone line 
crossing. 

122 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: June 27, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc. 78-21903 Filed 8-8-78; 8:45 am) 


[4210-01] 

[Docket No. FI-4146) 

PART 1917—APPEALS FROM FLOOD 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for the City of Greenwood, Jack- 
son County, Mo. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in the city of Green¬ 
wood, Jackson County, Mo. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re¬ 
quired to either adopt or show evi¬ 
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Greenwood, 
Jackson County, Mo. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Greenwood, 
Jackson County, Mo. are available for 
review at City Hall. Highway 150 and 
Spruce Street, Greenwood, Mo. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator. Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for the city of 
Greenwood, Jackson County, Mo. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
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flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Elevatioa 
In feet. 

Sourer of flooding Location national 

geodetic 

vertical 

datum 


Big Creek. 

. Southern corporate 

limits. 

87* 


Approximately 100 ft. 
upstream of Missouri 
Route 150. 

907 


Just downstream of 
Ranson Rd. 

920 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804. November 28. 1968), as amended. 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 20, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc. 78-21897 Filed 8-8-78: 8:45 am] 


[4210-01] 

[Docket No. FI-4158] 

PART 1917—APPEALS FROM FLOOO 
ELEVATION DETERMINATION AND 
JUDICIAL REVIEW 

Final Flood Elevation Determination 
for Sandusky County, Ohio 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: Final base (100-year) 
flood elevations are listed below for se¬ 
lected locations in Sandusky County. 
Ohio. These base (100-year) flood ele¬ 
vations are the basis for the flood 
plain management measures that the 
community is required to either adopt 
or show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the na¬ 
tional flood insurance program 
(NFIP). 

EFFECTIVE DATE: The date of issu¬ 
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for Sandusky County. 
Ohio. 

ADDRESS: Maps and other informa¬ 
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for Sandusky County. Ohio, 
are available for review at the County 
Courthouse. 100 Park Avenue, Fre¬ 
mont. Ohio. 


FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Rrimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance. Room 5270. 451 Seventh Street 
SW.. Washington. D.C. 20410. 202- 
755-5581 or toll-free line 800-424- 
8872. 


SUPPLEMENTARY INFORMATION: 

The Federal Insurance Administrator 
gives notice of the final determina¬ 
tions of flood elevations for Sandusky 
County. Ohio. 

This final rule is issued in accord¬ 
ance with section 110 of the Flood Dis¬ 
aster Protection Act of 1973 (Pub. L. 
93-234). 87 Stat. 980, which added sec¬ 
tion 1363 to the National Flood Insur¬ 
ance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a)). An 
opportunity for the community or in¬ 
dividuals to appeal this determination 
to or through the community for a 
period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ¬ 
uals within the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910. 

The final base (100-year) flood eleva¬ 
tions for selected locations are: 


Source of flooding 

Elevation 
in feet. 

Location national 

geodetic 
vertical 
datum 

Sandusky River.~.. 

Confluence of Little 

Bark Creek. 

580 


Ohio Turnpike. 

583 


Confluence of 
Muskellunge Creek. 

584 


U.S. Route 20 .—— 

586 


Downstream corporate 
limits of Fremont.. 

587 


Upstream corporate 
limits of Fremont. 

593 


Tiffin Rd... 

604 

Sandusky Bay..™ 

Intersection of Vineyard 
Rd £nd Bay Blvd. 

577 


Grant St In Bay View _ 

577 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 <33 
FR 17804. November 28. 1968), as amended 
(42 UJS.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 

Issued: June 27. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

CFR Doc. 78-21900 Filed 8-8-78: 8:45 ami 


[4310-02] 

rifle 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS, DEPARTMENT OF THE INTE¬ 
RIOR 

SUBCHAPTER W—MISCELLANEOUS ACTIVITIES 

PART 258—INDIAN FISHING— 
HOOPA INDIAN RESERVATION 
In-Season Adjustment 

AGENCY: Department of the Interior. 
ACTION: Notice of in-season adjust¬ 
ment. 

SUMMARY: The rules governing 
Indian fishing on the Hoopa Indian 
Reservation were promulgated on July 
7, 1978 and published in the Federal 
Register July 13.1978* This document 
makes in-season adjustments in fish¬ 
ing times for the weeks of August 6. 
1978 and August 13, 1978 under 

§ 258.12 In-season and emergency regu¬ 
lations. The document is in response 
to a request by Indians for a five-day 
fishery for commercial taking of chi- 
nook salmon. 

DATES: See supplementary informa¬ 
tion below. 

FOR FURTHER INFORMATION 
CONTACT: 

Susan Hvalsoe, Special Assistant to 
the Assistant Secretary for Indian 
Affairs, Department of the Interior, 
Washington. D.C. 20240, 202-343- 
3163. 

SUPPLEMENTARY INFORMATION: 
This in-season adjustment changes 
fishing times for the week of August 6, 
1978. and the week of August 13. 1978, 
under § 258.12— In-season and Emer¬ 
gency Regulations, of the regulations 
issued on July 7. 1978 (43 FR 30047). 

The rules governing Indian fishing 
on the Hoopa Indian Reservation were 
promulgated on July 7, 1978, and pub¬ 
lished in the Federal Register on 
July 13, 1978. Under these rules Indian 
fishing during the fall Chinook salmon 
fishing season is allowed on the Kla¬ 
math River below the Highway 101 
bridge for 2 days per week. 10 hours 
per day. Fishing is allowed on the Kla¬ 
math River above the highway 101 
bridge, and on the Trinity River, 
within the Reservation, for 4 days per 
week, 10 hours per day. 

Indians of the reservation have re¬ 
quested a 5-day fishery for commercial 
taking of Chinook salmon. This can 
only be allowed if the number of hours 
fished each day is substantially re¬ 
duced to assure adequate escapement 
of fish through the lower river fisher¬ 
ies to upriver fisheries, and through 
all fisheries for spawning. If the 
amount of fishing effort and fish 
catch are reported daily, so that analy¬ 
ses can be made to allow for escape¬ 
ment and conservation needs a change 
in regulations could be permitted such 
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as a 5-day fishery which is limited to 
four hours of fishing each night. 
Bureau of Indian Affairs has deter¬ 
mined that compliance with such a 
change is probable. In order to assess 
the run size and accuracy of fishing 
effort and catch reporting, and allow 
comments on this in-season adjust¬ 
ment and the entire regulations, the 
in-season adjustment will be tested on 
an interim basis for a ten-day period 
of time. 

It is not the intent of these in-season 
adjustments to dictate or set limita¬ 
tions on sport fishery of the Klamath 
River basin. It is our understanding 
that California Department of Natural 
Resources plans to make adjustments 
in the sports fishery based on harvest 
data as discussed with this depart¬ 
ment. 

It is therefore ordered. That Indian 
fishing on days prescribed under 25 
CFR 258.11 on the Hoopa Indian Res¬ 
ervation are hereby subject to an in- 
season adjustment changing the per¬ 
missible fishing days to allow on-reser¬ 
vation fishing below the Highway 101 
bridge by eligible Indians from 8 p.m. 
to 12 midnight, with all boats off the 
rivers by 1 a.m., on the nights of: 

August 7, 1978: August 8, 1978; August 9, 

1978: August 10. 1978; August 11. 1978; 

August 14, 1978; August 15, 1978; August 

16. 1978; August 17. 1978; and August 18. 

1978. 

All fish landed must be cleared 
through a single check station at a 
point established by the Fish and 
Wildlife Service for the area below the 
bridge. 

The hours or days of fishing for the 
area above the Highway 101 bridge are 
unaffected by the change except that 
all fish landed must be cleared 
through a single check station at a 
point established by the Fish and 
Wildlife Service above the bridge. 

If all parts of the regulations are not 
met, or if reporting of fishing effort 
and catch is not adequate, or if there 
is an accident or new information 
causing substantial concern for conser¬ 
vation of the fish run, this in-season 
adjustment may be modified up to and 
including closing of the fishery. 

Notice of this order is provided to 
local newspapers and posted at perti¬ 
nent places on the Hoopa Indian Res¬ 
ervation. It shall also be published in 
the Federal Register forthwith. 

Dated: August 4.1978. 

Lynn A. Greenwalt, 
Director , 

Fish and Wildlife Service. 

[FR Doc. 78-22348 Filed 8-8-78; 8:45 am] 
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[4830-01] 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

[T.D. 7557] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Reinstatement of Form 958 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains 
an amendment to the Income Tax 
Regulations relating to the require¬ 
ment that specified individuals file a 
return with respect to income of cer¬ 
tain foreign corporations. The amend¬ 
ment affects those persons who, on 
the date specified, are officers or di¬ 
rectors of a foreign personal holding 
company. This document also provides 
guidance to those persons who failed 
to file the return for certain taxable 
years. * 

DATE: The amendment Is effective 
for taxable years ending on or after 
December 31, 1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Benedetta A. Kissel, of the Leg¬ 
islation ai*l Regulations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue NW., Washington, D.C. 
20224. Attention: CC:LR.*T (202-566- 
4454, not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains an amend¬ 
ment to the Income Tax Regulations 
(26 CFR part 1) that conforms the 
regulations to section 6035(a)(2) of the 
Internal Revenue Code of 1954. The 
amendment is issued under the au¬ 
thority contained in section 7805 of 
the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805). 

Section 6035(a)(2) of the Internal 
Revenue Code requires certain individ¬ 
uals to file a return with respect to 
income of a foreign personal holding 
company. In its effort to ease the pub¬ 
lic's reporting burden by discontinuing 
certain forms, the Service inadvertent¬ 
ly eliminated from § 1.6035-l(a)(2) the 
requirement of filing the section 
6035(a)(2) return. This amendment 
corrects the resultant inconsistency 
between the Internal Revenue Code 
and the Income Tax Regulations by 
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restoring the filing requirement to 
5 1.6035-1(a)(2). 

Since this amendment merely cor¬ 
rects the regulations to conform to ex¬ 
isting statutory requirements, it is not 
necessary to publish it with notice of 
proposed rulemaking. 

This document also contains an ex¬ 
tension of time for filing the return re¬ 
quired under section 6035(a)(2). The 
extension is issued under the authori¬ 
ty contained in section 6081 of the In¬ 
ternal Revenue Code of 1954 (68A 
Stat. 751; 26 U.S.C. 6081). 

Drafting Information 

The principal author of this regula¬ 
tion was Benedetta A. Kissel of the 
Legislation and Regulations Division 
of the Office of Chief Counsel. Inter¬ 
nal Revenue Service. However, person¬ 
nel from other offices of the Internal 
Revenue Service and Treasury Depart¬ 
ment participated in developing the 
regulation, both on matters of sub¬ 
stance and style. 

Waiver of Certain Procedural Re¬ 
quirements^ of Proposed Treasury 

Directive 

A determination has been made by 
one of the undersigned, Jerome Kurtz, 
Commissioner of Internal Revenue, 
that there is an immediate need for 
amendment of the regulations under 
section 6035(a)(2) in order to conform 
those regulations to statutory require¬ 
ments. Because of the immediate need 
for such amendment, compliance with 
the procedural requirements of para¬ 
graphs 8 through 13 of the proposed 
Treasury directive (43 FR 22319), re¬ 
lating to improving regulations, would 
be impracticable and. therefore, these 
requirements have not been followed. 

adoption of amendments to the 
regulations 

Accordingly, 26 CFR part 1 is 
amended as follows: 

{1.6035-1 [Amended] 

Section 1.6035-1(a)(2) is amended by 
striking “and ending before December 
31. 1977/'. 

The time for filing Form 958 for tax¬ 
able years ending on or after Decem¬ 
ber 31, 1977, and before August 9, 
1978, is hereby extended to the earlier 
of— 

1. September 29,1978, or 

2. That day which is 6 months after 
the due date of the return under sec¬ 
tion 6035(a)(2) determined without 
regard to any extensions which may 
have been granted. 

The provisions of this Treasury deci¬ 
sion merely correct the regulations to 
conform to existing statutory require¬ 
ments and grant an extension of time 
for filing Form 958 for certain taxable 
years. For this reason, it is unneces¬ 
sary to issue it with notice and public 
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procedure under subsection (b) of sec¬ 
tion 553. Title 5 of the United States 
Code, or subject to the effective date 
limitation of subsection (d) of that sec¬ 
tion. 

This Treasury decision Is Issued 
under the authority contained in sec¬ 
tion 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805) and In section 6081 of the Inter¬ 
nal Revenue Code of 1954 (68A Stat. 
751:26 U.S.C. 6081). 

Jerome Kurtz. 

Commissioner of Internal Revenue, 
Approved: August 4. 1978. 

Donald C. Lubick, 

Assistant Secretary of the 
Treasury. 

[FR Doc. 78-22230 Filed 8-4-78: 4:26 pm] 


[7910-01] 

Title 32—Notional Defense 

CHAPTER XIV—THE RENEGOTIATION 
BOARD 

SUBCHAPTER B—THE RENEGOTIATION BOARD 
REGULATIONS UNDER THE 1951 ACT 

PART 1466—TERMINATION OF 
RENEGOTIATION 

Technical Amendment 

AGENCY: The Renegotiation Board. 

ACTION: Final rule: correction of 
“termination date.*’ 

SUMMARY: The Renegotiation Board 
is amending its regulation dealing with 
the filing of financial statements for 
fiscal years that include the “termina¬ 
tion date'* for renegotiation coverage 
under the Renegotiation Act of 1951. 
as amended, to reflect the correct “ter¬ 
mination date”. namely September 30. 
1976. Since filings for such fiscal years 
are being required of contractors, the 
Board believes a correction of the “ter¬ 
mination date” is necessary. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION 
CONTACT: 

Kelvin H. Dickinson. Assistant Gen¬ 
eral Counsel-Secretary. Renegoti¬ 
ation Board. 2000 M Street NW.. 
Washington. D.C. 20446. telephone 
202-254-8277. 

SUPPLEMENTAL INFORMATION: 
Pub. L. 94-185. 89 Stat. 1061 (1975). 
changed the “termination date” for re¬ 
negotiation coverage in § 102(c) of the 
act (50 U.S.C. App. 1212(c)) from De¬ 
cember 31. 1975 to “September 30. 
1976”. Inadvertently. §§ 1466.1 and 
1466.2 of the Renegotiation Board 
Regulations. 32 CFR §§ 1466.1 and 
1466.2. have not heretofore been re¬ 
vised to reflect the correct “termina¬ 
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tion date” in conformance with the 
most recent extension of the act. 

Since this amendment is wholly 
technical in nature, the usual public 
rulemaking procedures are unneces¬ 
sary. The Board has also determined 
that this is not a significant amend¬ 
ment within the meaning of Executive 
Order 12044 (March 23. 1978). 

In consideration of the foregoing. 32 
CFR Part 1466 is amended as follows: 

§ 1466.1 [Amended] 

1. Section 1466.1 Statutory provision 
is amended by deleting “December 31. 
1975” in the last sentence of para¬ 
graph (c)(1) and inserting In lieu 
thereof “September 30, 1976.” 

§ 1466.2 [Amended] 

2. Section 1466.2 Definition of “ter¬ 
mination date” is amended by deleting 
“December 31. 1975” and inserting in 
lieu thereof “September 30. 1976.” 

(Section 109, 65 Stat. 22: 50 U.S.C. App. 8ec. 
1219.) 

Dated August 4, 1978. 

Harry R. Van Cleve. 
Acting Chairman. 
CFR Doc. 78-22209 Filed 8-8-78: 8:45 am) 


[8320-01] 

Title 38—Pensions, Bonuses, and 
Veterans' Relief 

CHAPTER I—VETERANS 
ADMINISTRATION 

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION 

EDUCATIONAL ASSISTANCE BENEFITS 

Vocational Rehabilitation Under 38 
U.S.C. Chapter 31; Veterans' Edu¬ 
cational Assistance Under 38 U.S.C 
Chapter 34; Survivors' and De¬ 
pendents, Educational Assistance 
Under Chapter 35; Administration 
of Educational Benefits; 38 U.S.C. 
Chapters 34, 35, and 36; Education 
Loans 

AGENCY: Veterans Administration. 
ACTION: Final regulations. 

SUMMARY: The following regulatory 
provisions, implementing the Veter¬ 
ans* Education and Employment As¬ 
sistance Act of 1976. provide for in¬ 
creases in monthly rates and other sig¬ 
nificant changes in the educational as¬ 
sistance and vocational rehabilitation 
programs. Some of the changes are lib¬ 
eralizing and some are restrictive, 
while others codify policies and prac¬ 
tices already in use. Additional 


changes are of a minor or technical 
nature. The effect of this change is to 
implement this law. 

EFFECTIVE DATES: October 1. 1976: 
Rate increases, increased basic entitle¬ 
ment. various provisions affecting the 
determination and extension of delim¬ 
iting periods under chapter 35. reim¬ 
bursement to State approving agencies 
for work that is subcontracted out. 
and increase in the reporting fees. 

October 15. 1976: Provisions for pay¬ 
ment of benefits for certain break pe¬ 
riods. completion of work-study con¬ 
tracts when the student ceases to be a 
full-time student, elimination of the 
termination dates for chapter 31 train¬ 
ees for the blinded and seriously dis¬ 
abled service-connected veterans, defi¬ 
nitions of “institution of higher learn¬ 
ing** and “standard college degree.*’ re¬ 
designation of the title of the chapter 
35 program and the redesignation of 
the titles to be used for beneficiaries, 
permitting inspection of records of all 
students by authorized Government 
representatives to administer title 38 
education programs, repeal of the re¬ 
quirements as to the Attorney Gener¬ 
al’s list, establishing standards of com¬ 
pliance survey activities by the Veter¬ 
ans Administration, and other minor 
gender and technical changes not oth¬ 
erwise mentioned in this paragraph. 

November 1, 1976: Termination of 
enrollment and reenrollments in the 
predischarge education program for 
chapter 34. 

December 1, 1976: Prohibition of 
payment of benefits for audited 
courses, no payment of benefits for 
courses the grades for w T hich do not 
count toward graduation nor for 
courses from which withdrawn with¬ 
out mitigating circumstances, corre¬ 
spondence courses or parts of courses 
by correspondence that are less than 6 
months in length barred, new provi¬ 
sions as to barring attorneys-in-fact as 
addresses for delivery of benefits 
checks, changes in the 85-15 percent 
provisions, new provisions for mea¬ 
surement of training in accredited 
noncollege degree courses, new ap¬ 
proval criteria, amendment of the 2 
years of operation rule, required reten¬ 
tion of advertising, sales and enroll¬ 
ment materials, amended statutory 
provisions as to standards of progress 
and conduct, and training of chapter 
31 trainees in Federal agencies with¬ 
out pay. 

January 1, 1977: Termination of 
chapter 34 eligibility for those enter¬ 
ing on active duty on or after that 
date (with limited exception for per¬ 
sons in programs such as delayed en¬ 
listment program (DEP) and Reserve 
Officers’ Training. Corps (ROTC)): 
provisions of a final cutoff date for 
chapter 34 of December 31. 1989. 

June 1, 1977: Bars to the prepay¬ 
ment of educational benefits, require- 
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ment that the student specifically re¬ 
quest an advance payment (no need 
requirement), requirement that the 
school certify it agrees to, and can 
comply with, the requirements of the 
advance payment law. 

FOR FURTHER INFORMATION 
CONTACT: 

June C. Schaeffer, Assistant Direc¬ 
tor for Policy and Program Adminis¬ 
tration. Education and Rehabilita¬ 
tion Service, Department of Veter¬ 
ans Benefits, Veterans Administra¬ 
tion. Washington. D.C. 20420. 202- 
389-2092. 

SUPPLEMENTARY INFORMATION: 
On pages 6722 through 6747 of the 
Federal Register of February 15, 1978 
there was published a notice of intent 
to amend part 21 to implement the 
Veterans’ Education and Employment 
Assistance Act of 1976. 

Interested persons were given 30 
days in which to submit comments, 
suggestions or objections regarding 
the proposed regulations. Five people 
submitted comments. 

One person commented that the pro¬ 
posed regulations did nothing to im¬ 
plement the GI Bill Improvement Act 
of 1977. As is indicated in the sum¬ 
mary these regulations are only in¬ 
tended to implement the Veterans’ 
Education and Employment Assist¬ 
ance Act of 1976. Regulations to im¬ 
plement the GI Bill Improvement Act 
of 1977 will be published later. 

One person suggested further 
amending §§21.1041 and 21.1042 to 
allow a veteran to continue to receive 
benefits until the end of the term in 
which his or her 10-year delimiting 
period expires. These regulations are 
based upon 38 U.S.C. 1662. There is no 
provision of the law which would allow 
the Veterans Administration to make 
the suggested amendments to the reg¬ 
ulations. 

One person objected to the number 
of reports necessary to obtain the 
waivers listed in § 21.4201. We believe, 
however, that the reports required by 
the regulation are necessary to imple¬ 
ment the provisions of the Veterans' 
Education and Employment Assist¬ 
ance Act of 1976. 

Two persons objected to the pro¬ 
posed amendments to § 21.4135 (s) and 
(w) stating that the list of mitigating 
circumstances contained in 
§21.4136(k) was so stringent as to 
make administration of §21.4135 (s) 
and (w) inherently unfair. They stated 
that the proposed amendments should 
be withdrawn. 

The proposed amendments are based 
upon 38 U.S.C. 1780(a)(4) which pro¬ 
hibits the payment of educational as¬ 
sistance allowance to veterans and 
other eligible persons for a course for 
which the grade assigned is not used 
in computing the requirements for 
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graduation, including a course from 
which the student withdraws, unless 
there are mitigating circumstances. To 
leave §21.4135 (s) and (w) unamended 
would mean that the Code of Federal 
Regulations would require payment 
while statute would prohibit payment 
for the same course. 

The Veterans Administration real¬ 
izes that it is impossible to compile an 
exhaustive list of mitigating circum¬ 
stances. For this reason the amend¬ 
ment to §21.4136(k) states that the 
mitigating circumstances include, but 
are not limited to those listed in the 
regulation. This should ensure equita¬ 
ble administration of §21.4135 (s) and 
(w). 

As a result of our own internal anal¬ 
ysis following the first publication of 
these regulatory changes, the Veter¬ 
ans Administration has determined 
that some proposed amendments need 
to be changed. Section 21.1041(d) is 
corrected to show that the period of 
entitlement for someone pursuing 
flight training may be extended to the 
end of the course or the total addition¬ 
al amount of instruction that $756 will 
provide, whichever is less. Section 
21.4270(b) is corrected to show the cor¬ 
rect measurement of one-quarter time 
or less training. The paragraph deal¬ 
ing with measurement of accredited 
professional courses has also been 
amended and two paragraphs added 
dealing with measuring accredited 
high school and elementary school 
courses. Section 21.4251(f) (4) and (5) 
as first published has been eliminated. 
Part of this material has been incorpo¬ 
rated in §21.4200(m) and the remain¬ 
der has been incorporated in § 21.4266. 
Section 21.4280 is corrected to take 
into account all possible combinations 
of independent study and residence 
training. An amendment to 
§ 21.4233(a) is added and §§21.1021, 
21.4136(a), 21.4137(a), and 21.4272(f) 
have been amended in order to change 
cross-references to §21.4270. In addi¬ 
tion §21.4503 has been amended to 
shorten the minimum length of time 
for which a loan can be granted from 
10 weeks to 8 weeks. 

The proposed changes to the regula¬ 
tions necessary to implement the pro¬ 
visions of the Veterans’ Education and 
Employment Assistance Act of 1976 
are deemed proper and are hereby 
adopted. 

Approved: August 1, 1978. 

By direction of the Administrator, 

Rufus H. Wilson, 
Deputy Administrator . 

1. Sections 21.41 and 21.42 are re¬ 
vised to read as follows: 

§ 21.41 Extension of training. 

(a) General. A veteran may be pro¬ 
vided training beyond his or her basic 
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termination date in accordance with 
dates set forth in § 21.42 when he or 
she was prevented from timely enter¬ 
ing. or having entered, from complet¬ 
ing vocational rehabilitation for one of 
the following reasons: 

(1) Physical or mental condition pre¬ 
vented timely entrance. His or her 
physical or mental condition was such 
as to make training medically infeasi¬ 
ble during all or any part of the criti¬ 
cal period, as set forth in §21.42, for 
qualifying to enter training in order to 
permit pursuit of a program during 
the 4-year period immediately preced¬ 
ing his or her basic termination date. 

(2) Physical or mental condition pre¬ 
vented completion. He or she timely 
entered training but was prevented 
from completing his or her planned 
course because of physical or mental 
condition and through no fault of his 
or her own. 

(3) Discharge. Discharge from serv¬ 
ice was such as to meet the eligibility 
requirements for vocational rehabilita¬ 
tion for the first time on or subse¬ 
quent to the beginning date of the ap¬ 
plicable critical period as set forth in 
§21.42. 

(4) Service-connected disability. He 
or she first established the existence 
of a service-connected compensable 
disability on or subsequent to the be¬ 
ginning date of the applicable critical 
period as set forth in § 21.42. 

(5) Increase in degree of disablement. 
Subsequent to the beginning day of 
his or her critical period he or she has 
established the existence of an in¬ 
crease in the degree of disabling effect 
of service-connected disability which 
warrants a current finding that need 
for vocational rehabilitation exists and 
is attributable to the change. 

(b) Seriously disabled (including 
blinded) veterans. A veteran who is 
blinded or otherwise seriously disabled 
as a result of service-connected disabil¬ 
ity may be provided training beyond 
the termination date otherwise appli¬ 
cable if: 

(1) He or she has not previously 
been rehabilitated, or 

(2) His or her disability has wors¬ 
ened. or he or she has developed a sec¬ 
ondary service-connected condition re¬ 
sulting from service-connected disabil¬ 
ity after he or she was declared reha¬ 
bilitated, to the extent that he or she 
is now precluded from performing the 
duties of the occupation for which 
previously trained. 

(3) However, a counseling psycholo¬ 
gist within the Veterans Services Divi¬ 
sion must determine that training is 
necessary based upon the veteran's 
disability and need for vocational re¬ 
habilitation. 

(c) Determination of serious disabil¬ 
ity. For purposes of paragraph (b) of 
this section, serious disability includes: 
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(1) Service-connected blindness de¬ 
fined as visual acuity no better than 
20/200 in the better eye after correc¬ 
tion, or a field of vision restricted to 
an angle of 15 degrees or less. 

(2) Service-connected disability eval¬ 
uated singly or in combination at 50 

§ 21.42 Dates of eligibility. 


percent, or more, except convalescent 
ratings, prestabilization ratings, and 
ratings based on hospitalization. 

(3) Service-connected disability eval¬ 
uated singly or in combination at 30 
percent or 40 percent if, because of 


such disability, the veteran is unable 
to get and/or hold competitive em¬ 
ployment. Service-connected disabil¬ 
ities evaluated singly or in combina- 
tioh at less than 30 percent do not fcon- 
stitute serious disability. 


Basic dates 


Extension under 921.41(a) (1) through (5) 


Training under 9 21.41(b) 


(1) 


( 2 ) 


( 3 ) 


(4) 


(5) 


( 6 ) 


Date Date of discharge'.... Basic termination 

disability date (Last pay 

incurred. date). 


(a) 9-16-40 to After 9-15-40_ 9 years after 

7-25-47. discharge date. 


If the basic 
termination date is 
less than 4 years 
away or has 
already passed, 
consideration 
should first be 
given for the 4* * 
year extension and 
9 21.41(a)(1) 
through (5). See 
columns (4) and 
(5). 


Beginning and 
ending date of 
critical 1 period 
921.41(a) (1) 
through (5). 


4 years and 9 
months to 5 years 
after discharge 


Extended 
termination date 
under 9 21.41(a) (1) 
through (5). (Last 
pay date). 


13 years after 
discharge date*. 


If veteran does not have sufficient 
training time for completion of re- 
hibilitation by his or her basic ter¬ 
mination date or by any applfca 
ble extension under 9 21.41(a) (I) 
through (5> and Ls seriously dis¬ 
abled or blinded as provided In 
9 21.41 (b) and (c). training after 
the otherwise applicable termina¬ 
tion date shall be provided, or 
such periods as determined neces¬ 
sary based upon the disability and 
need for training. 


(b) 7-26-47 to Before 10-15-62. 10-14-71- 

6-26-50. 

After 10-14-62-- 9 years after 

discharge date. 


tc) 6-27-50 to After 6-28-50 _ 9 years after 

1-31-55 discharge date*. 


(d) After 1- Before 10-15-62- 10-14-71- 

31-55. 

After 10-14-62_... 9 years after 

discharge date. 


7-14-67 to 10-14-67... 10-14-75...... 

4 years and 9 
months to 5 years 
after discharge 
date. 

4 years and 9 
months to 5 years 
afler discharge 
date. 

7-14 67 to 10-14 67... 

4 years and 9 13 years after 

months to 5 years discharge date, 
after discharge 
date. 


13 years after 
discharge date*. 


13 years after 
discharge date*. 


10-14-75... 


'Dale of discharge refer to the first unconditional discharge or release following the period of service in which the disability occurred. 

•Critical period is the 90-day period immediately preceding'the date falling exactly 4 years prior to the veteran’s basic termination date. It is a 90 day period 
which permits the veteran time to complete counseling and select an objective which can be reached within the 4-year period immediately following. 

•When extended termination date under 921.41(a) (1) through (5) for these service dates has expired, further extension may only be granted if the veteran 
qualifies under 9 21.41 (b) and (c). 

*In no case was basic termination date (last pay date) earlier than 8-19-63 or extended termination date earlier than 8-19-67. 


2. Section 21.130 is revised to read as 
follows: 

§21.130 Subsistence allowance. 

Ca) Payments. Each veteran under 
chapter 31 will be paid a subsistence 
allowance at the rates specified in 
§21.133. Final payment may be with¬ 
held until proof of continued enroll¬ 
ment is received and the account ad¬ 
justed. Allowance will be paid while 
the veteran is in training status, in¬ 
cluding any period during which he or 
she is on authorized leave. 

(1) A veteran is in training status 
during: 

(i) Periods when he or she is in at¬ 
tendance: this includes weekends and 
legal holidays (or customary vacation 
periods connected therewith) and, as 
determined by the Administrator, peri¬ 


ods when the schools are temporarily 
closed under an established policy 
based upon an Executive order of the 
President or due to an emergency situ¬ 
ation. 

(ii) Periods between consecutive 
terms within an enrollment period 
that do not exceed 1 full calendar 
month. 

(iii) Periods between consecutive 
school terms when the veteran, as part 
of his or her approved program of vo¬ 
cational rehabilitation, transfers from 
one educational institution to another 
for the purpose of enrolling in and 
pursuing a similar course at the 
second institution, provided the period 
does not exceed 30 days. 

(iv) Periods between a semester, 
term or quarter where the educational 
institution certifies the enrollment of 


the veteran on an individual semester, 
term or quarter basis, if the interval 
between such periods does not exceed 
1 full calendar month. 

(2) A veteran who is on approved 
leave will continue to be paid subsist¬ 
ence allowance even though he or she 
is hospitalized; receiving drill pay, 
flight pay or commuted rations as a 
member of a Reserve force; or while 
not on active duty, is receiving service 
department retirement or retainer 
pay. (38 U.S.C. 1780(a); Pub. L. 94-502, 
90 Stat. 2383) 

(b) Restrictions. A person in training 
under chapter 31 will not be paid sub¬ 
sistence allowance when: 

(1) He or she is hospitalized pending 
final discharge from active service. 

(2) He or she is receiving Veterans 
Administration hospital or domiciliary 
care following discharge from service, 
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except as provided in paragraph (a)(2) 
of this section. (The veteran is not pre¬ 
cluded from receiving subsistence 
allowance if as a part of his or her 
training he or she is receiving certain 
assistance in the day clinic of the hos¬ 
pital but is providing his or her own 
room and board, either at home or 
otherwise.) 

3. In §21.131. paragraph (bXlXi) is 
revised to read as follows: 

§ 21.131 Commencing dates. 

The commencing date of an award 
or increased award of subsistence 
allowance will be determined under 
this section, but will not be authorized 
for any period prior to the earliest 
date for which disability compensation 
is payable, or would be payable except 
for the receipt of retirement pay. 

• • • • • 

(b) Increase for dependent Latest of 
the following dates: 

(1) Date of Claim: This term means 
the following, listed in their order of 
applicability: 

(i) Date of veteran’s marriage, or 
birth of his or her child, or his or her 
adoption of a child, if the evidence of 
the event is received within 1 year of 
the event. 


• • • • • 

4. In § 21.132, paragraphs (e) and (g) 
are revised to read as follows: 

§ 21.132 Reduction or discontinuance. 

The effective date of reduction or 
discontinuance of subsistence 
allowance will be the earliest of the 
dates specified in these paragraphs. 
Where an award is reduced, the re¬ 
duced rate will be effective the day 
following the date of discontinuance 
of the greater benefit. 


(e) " Interrupted”, “discontinued”, or 
“rehabilitated”. 

(1) Interrupted and rehabilitated. 
Last day of attendance or last day of 
approved leave status, whichever is ap¬ 
plicable. 

(2) Discontinued. Last date of at¬ 
tendance or leave status whichever is 
applicable, except as follows: 

(i) If the veteran is placed in discon¬ 
tinued status following withdrawal 
from all courses with nonpunitive 
grades or following completion of all 
courses with nonpunitive grades, and 
mitigating circumstances are not 
found by the Vocational Rehabilita¬ 
tion Specialist, benefits will be termi¬ 
nated effective the first date of the 


RULES AND REGULATIONS 

term or December 1, 1976, whichever 
is later. 

(ii) If the veteran is placed in discon¬ 
tinued status following a term in 
which grades received include both 
those which count in grade point aver¬ 
age and nonpunitive grades, and miti¬ 
gating circumstances are not found: 
Subsistence allowance for courses in 
which nonpunitive grades were re¬ 
ceived will be terminated effective the 
first date of the term or December 1, 
1976, whichever is later. Subsistence 
allowance for courses in which grades 
which count in grade point average 
were received will be terminated last 
date of attendance or leave status, 
whichever is applicable. (38 U.S.C. 
1780(a): Pub. L. 94-502, 90 Stat. 2383.) 

• • • • • 

(g) Reduction in rate of pursuit of 
course. End of month in which reduc¬ 
tion occurs, except that if the rate of 
pursuit is reduced as a result of the 
veteran’s withdrawal from a course or 
courses with nonpunitive grade(s) or 
as a result of the completion of a 
course or courses with nonpunitive 
grade(s) (§ 21.4200(j)), benefits will be 
reduced as follows: 

(1) If the Vocational Rehabilitation 
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Specialist determines that there are 
mitigating circumstances: 

(1) Withdrawal with nonpunitive 
grades: The end of the month or the 
end of the term in which withdrawal 
occurs, whichever is the earlier, unless 
the reduction occurs at the beginning 
of the term, in which case benefits will 
be reduced the first date of the term 
in which the withdrawal occurs or De¬ 
cember 1, 1976, whichever is the later. 

(ii) Completion with nonpunitive 
grades: No reduction required. 

(2) If the Vocational Rehabilitation 
Specialist determines there are no 
mitigating circumstances reduction of 
benefits is effective the first date of 
the term in which the withdrawal or 
completion with nonpunitive grades 
occurs or December 1. 1976, whichever 
is the later. (38 U.S.C. 1780(a): Pub. L. 
94-502, 90 Stat. 2383.) 

• • • • • 

5. Section 21.133 is revised to read as 
follows: 

§ 21.133 Rates. 

Subsistence allowance is payable at 
the following monthly rates effective 
October 1. 1976. 


Monthly rate of subsistence allowance 


Type of training No 1 2 Each 

dependents dependent dependents additional 

dependent 


Institutional: 

Pull time____ 

* tim--- 

Sheltered workshop, training in the home, independ¬ 
ent instructor (full time only).. 

Farm cooperative apprentice or oUier on Job (OJT)' 

(full time only).—---.. 

Combination (Institutional and OJT) (full time only): 

Institutional v» time or more..—.... 

Institutional less than V* * time------ 

Cooperative (full time only): 

Institutional full Ume.—.— 

Business/industry full time.... 


$226 

$280 

$329 


$24 

170 

210 

247 


18 

113 

140 

165 


12 

226 

280 

329 

* 

24 

197 

238 

275 


18 

226 

280 

329 


24 

197 

238 

275 


18 

226 

280 

329 


24 

197 

238 

275 


18 


•For on-Job training, subsistence allowance may not exceed the difference between the monthly train¬ 
ing wage, exclusive of overtime, and the entrance Journeyman wage for the veteran's objective. 

(38 U.S.C. 1504(b); Pub. L. 94-502. 90 Stat. 2383.) 


6. In §21.134, paragraph (c) is re¬ 
vised to read as follows: 

§ 21.134 Postrehabilitation pay. 


may have been authorized less than 
the maximum subsistence allowance 
payable because of wages earned while 
pursuing on-the-job training. 


(c) Farm cooperative , apprentice, or 
other on-job. The lump-sum payment 
will be twice the full-time monthly 
rate authorized for this kind of train¬ 
ing including any additional amounts 
for dependents. The full-time rate will 
be the basis for payment without 
regard to the fact that the veteran 


7. In § 21.138, paragraphs (d) and (e) 
are added to read as follows: 

§ 21.138 Advance payment. 

# • • • • 

(d) Exception. Notwithstanding any 
provision of this section or any other 
section of Title 38, Code of Federal 
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Regulations, on and after June 1, 1977, 
no advance payment of benefits shall 
be made, unless the individual shall 
first specifically request such a pay¬ 
ment and the educational institution 
at which the veteran is accepted or en¬ 
rolled has agreed to, and can satisfac¬ 
torily. carry out the provisions of 38 
U.S.C. 1780(d)(5) (B) and (C) and (6) 
pertaining to receipt, delivery, or 
return of advance checks and certifica¬ 
tions of delivery and enrollment. 

(e) Time of payment. Advance pay¬ 
ment will only be authorized, at the 
beginning of an ordinary school year 
or at the beginning of any other en¬ 
rollment period which begins after a 
break in enrollment of 1 full calendar 
month or longer. Furthermore, on and 
after June 1. 1977, all other payments 
shall be made at the end of the month 
in which the training for which pay¬ 
ment is made shall have occurred. 
These exceptions are required by the 
provisions of Pub. L. 94-502, 90 Stat. 
2383. See § 21.130. 

8. In §21.145, paragraph (a) is re¬ 
vised to read as follows: 

§21.145 Veteran-student services. 

(a) Eligibility. Veteran-students who 
are pursuing full-time programs of 
education or training under chapter 31 
are eligible to receive a work-study 
allowance. In return for the veteran- 
student’s agreement to perform ser¬ 
vices for the Veterans Administration 
totaling 250 hours during an enroll¬ 
ment period an allowance in the 
amount of $625 will be paid. An ad¬ 
vance payment of $250 will be made 
for the first 100 hours agreed to be 
worked. Advances of lesser amounts 
may be made in return for agreements 
to perform services for periods of less 
than 100 hours. In the event the veter¬ 
an ceases to be a full-time student 
before completing such an agreement, 
the veteran may, with the approval of 
the Director of the field station, or his 
or her designee, be permitted to com¬ 
plete that portion of an agreement 
that remains. If the veteran termi¬ 
nates all training he or she will be per¬ 
mitted to complete that portion of an 
agreement represented by the sum of 
money already advanced to the veter¬ 
an for which no services have been 
performed. Portions of an agreement 
for which no advance has been made 
may not be authorized to be complet¬ 
ed by those who have terminated all 
training. Students must complete por¬ 
tions of an agreement within the same 
or immediately following term, quar¬ 
ter. or semester in which the student 
ceases to be a full-time studqpt, but in 
no event later than 60 days after the 
date the student ceases to be a full¬ 
time student. (38 U.S.C. 1685; Pub. L. 
94-502. 90 Stat. 2383.) 


9. In §21.201, paragraphs (e), (f)(1), 

(g) (1) and (5). and (b) (1) and (3) and 
the following portions of paragraph 
(i): Introductory portion preceding 
subparagraph (1); in subparagraph (2). 
the introductory portion preceding 
subdivision (i) and (2Xii); in subpara¬ 
graph (3), the introductory portion 
preceding subdivision (i), and subdivi¬ 
sions (iv), (v), (vi) and (vii), are revised 
to read as follows: 

§ 21.201 Types of course*. 

In prescribing the course for a par¬ 
ticular veteran, that type or combina¬ 
tion of types will be selected which 
will make the veteran most satisfacto¬ 
rily employable in his or her selected 
occupation. The types of courses of vo¬ 
cational rehabilitation are: 


(e) Sheltered workshop course. A full¬ 
time course of training on the job or 
combination of training on the Job and 
supplemental related instruction. The 
disabled veteran is provided vocational 
training in a specific employment ob¬ 
jective in a place where he or she is 
relatively sheltered from competition 
with the able bodied. He or she is not 
required to meet production standards 
which in ordinary on-the-job training 
situations would interfere with the 
restoration of employability. The 
course is provided through a charita¬ 
ble, religious, educational, governmen¬ 
tal, or philanthropic organization 
which is not operated for profit but 
primarily to provide vocational train¬ 
ing, rehabilitation, and employment to 
the physically and mentally handi¬ 
capped. A sheltered workshop course 
is a vocational course of training. It 
will be strictly differentiated from a 
course of specialized restorative train¬ 
ing offered in a workshop for the pur¬ 
pose of work adjustment or personal 
adjustment. A sheltered workshop 
course will be prescribed only in those 
cases in which the veteran’s employ- 
ability cannot be restored through 
pursuit of the usual course of voca¬ 
tional training in a school or in a 
training on-the-job establishment. 
Training under sheltered workshop 
conditions should give good promise of 
needed results not otherwise obtain¬ 
able in the particular case. 

(f) Correspondence course. • • • 

(1)A correspondence course may be 

prescribed as part of the course of vo¬ 
cational rehabilitation when it supple¬ 
ments the major part of the course to 
provide the veteran with theory or 
technical information directly related 
to and functional in the practice of 
the occupation for which he or she is 
being trained. 


(g) Training in the home. A full-time 
course which a veteran pursues in his 
or her home with an Individual in¬ 
structor or instructors when: 

(l) The limitations imposed by his or 
her disability prevent regular travel to 
and from a suitable training facility; 

• • • • • 

(5) There is evidence that upon com¬ 
pletion of the training program the 
veteran will be suitably employable in 
his or her home or other place with 
reasonable assurance of continuing 
employment. 

(h) Independent instructor course. 

• • • 

(1) An independent instructor course 
will be prescribed only when the 
course of vocational rehabilitation is 
not available through an established 
school, training on-the-job establish¬ 
ment, or sheltered workshop within a 
reasonable commuting distance from 
the veteran’s home, and the handicap 
caused by the veteran’s disability pre¬ 
cludes requiring his or her going else¬ 
where for training. 


(3) Since the customary channels 
opening into employment may not be 
readily available to a veteran pursuing 
an independent instructor course, ar¬ 
rangements for satisfactory employ¬ 
ment upon completion of the training 
shall be thoroughly considered and 
found favorable before the veteran is 
approved for such training. The veter¬ 
an will be encouraged to develop 
gradually a market for his or her prod¬ 
ucts and services and to supply that 
market so that by the completion of 
the training program he or she will 
have been trained into employment. 

(i) Farm cooperative course. A full¬ 
time course designed to restore em¬ 
ployability by training a veteran to op¬ 
erate a farm over which he or she has 
control or to manage a farm as the 
employee of another. Such course 
shall be carefully planned and devel¬ 
oped by the Veterans Administration 
in collaboration with the instructor to 
suit the needs of the individual veter¬ 
an. Full consideration should be given 
to the size and character of the farm 
on which the veteran is to receive the 
farm part of his or her course. The 
veteran must become proficient in the 
type of farming for which he or she is 
training—in planning, producing, mar¬ 
keting. farm mechanics, conservation 
of farm resources, conservation of 
food, farm financing, farm manage¬ 
ment. and the keeping of farm and 
home accounts. Instruction will satisfy 
the requirements of paragraph (i) (1) 
or (2) of this section. 
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(2) Farm Instruction of at least 200 
hours per year (not less than 10 hours 
in any one month and sufficiently 
more in other months to aggregate the 
required 200 hours per year) given by 
a fully qualified individual instructor 
by contract either with an educational 
agency or directly with the individual 
instructor, when: 

• • • • • 

(ii) Such instruction is limited to sit¬ 
uations where the veteran is being 
trained to operate a farm over which 
he or she has control. 

(3) Where the course is designed to 
train a veteran to operate a farm 
under his or her own control the plan 
for training developed by the Veterans 
Administration in collaboration with 
the instructor will satisfy the follow¬ 
ing requirements: 

• • • • • 

(iv) A detailed individual training 
program showing the kind and amount 
of instruction—classroom and individ¬ 
ual. or farm group and individual, or 
individual. 

(v) The operation of the farm shall 
be under the control of the veteran by 
ownership, lease, or other written 
tenure arrangement. Where the 
tenure arrangement is other than by 
ownership, the lease or other written 
agreement shall afford the veteran 
control of the farm at least until the 
completion of his or her course. The 
veteran’s control must be such that he 
or she will be free to carry out the 
teachings of the training program and 
to operate a farm according to a farm 
and home plan developed by the Vet¬ 
erans Administration in collaboration 
with the instructor, the veteran, and, 
when appropriate, the landlord. Also, 
the lease or agreement must provide 
for capital improvements to be made 
which are necessary for carrying out 
the farm and home plan, with the vet¬ 
eran furnishing no greater portion of 
the costs thereof than the benefits ac¬ 
cruing warrant. Furthermore, it must 
provide for the landlord to share the 
costs of improved practices put into 
effect in proportion to the returns he 
or she will receive from such practices. 
Ordinarily training will be approved 
for only one veteran on a single farm. 
However, where conditions of a partic¬ 
ular farm are so highly favorable as to 
size, character, productivity, and 
equipment to assure the successful re¬ 
habilitation of a veteran in partner¬ 
ship with another person, such veter¬ 
an may be placed in training with one, 
but not more than one, other veteran 
on a single farm, when the other vet¬ 
eran is, or immediately will be, in farm 
cooperative training or has satisfacto¬ 
rily pursued institutional farm train¬ 
ing under laws administered by the 


Veterans Administration. There must 
be documentary evidence that the two 
principals have entered into a bona 
fide partnership agreement which pro¬ 
vides for equal authority between the 
partners in the management and oper¬ 
ation of the farm. 

<vi) The farm at the time of induc¬ 
tion of the veteran into training and 
throughout the period of training 
shall be of such size and character 
that, together with the instruction 
part of the course, it will occupy the 
full time of the veteran, will permit in¬ 
struction in planning, management, 
and operation of most of the major 
farming enterprises in the veteran’s 
farm and home plan and, at least by 
the end of the necessary minimum 
period of training, will assure him or 
her a reasonably satisfactory living 
under normal economic conditions. 

(vii) The farm must have the neces¬ 
sary buildings and equipment to 
enable the veteran satisfactorily to 
commence pursuit of the course of 
farm cooperative training, and there 
must be present conditions which give 
reasonable promise that any addition¬ 
al items required for pursuit of the 
course, including livestock, will be 
available as they become necessary. 

• • • • • 

10. In § 21.202, paragraph (a)(3) is re¬ 
vised to read as follows: 

§21.202 Full-time vocational rehabilita¬ 
tion training. 

(a) Full-time vocational rehabilita¬ 
tion training for disabled veterans 
having normal work tolerance will be: 

• • • • • 

(3) Farm cooperative training as¬ 
sessed in accordance with § 21.201(1). 

• * • • * 

11. In § 21.204, paragraphs (b) (1). (2) 
and (3) is revised to read as follows: 

§ 21.204 Duration of the course. 


(b) Providing vocational rehabilita¬ 
tion training when the program 
cannot be completed by the Veterans 
Administration. • • • 

(1) There is a written agreement 
among the veteran, the Veterans Ad¬ 
ministration, and some other responsi¬ 
ble agency or individual that, upon ex¬ 
piration of the veteran’s entitlement 
under chapter 31, the responsible 
agency or person will provide the re¬ 
maining amount of training necessary 
to restore the veteran to employability 
so long as his or her conduct and pro¬ 
gress remain satisfactory. Such re¬ 
sponsible agency or person may be the 
State rehabilitation agency or it may 


be the responsible official of a grant- 
in-aid fund which provides an amount 
that gives support to living expenses 
and for school training, tuition costs if 
any. The essential requirement is that 
support of a veteran’s program will be 
reasonably assured and he or she 
agrees that it is sufficient to enable 
him or her to remain in the course to 
its completion. A veteran may enter 
training or reenter for a new objective 
only if there remains at least 3 months 
between the date of entrance or reen¬ 
trance and the veteran’s termination 
date. 

(2) It is determined that the veteran 
who has entered into training properly 
planned for completion by his or her 
termination date will not reach em¬ 
ployability by that date for reasons 
beyond his or her control and it is not 
possible to arrange for completion of 
training by some other agency or indi¬ 
vidual. In such case the veteran will be 
allowed to continue the course for his 
or her selected objective to his or her 
termination date, at which time all ob¬ 
ligation of the Veterans Administra¬ 
tion will cease. 

(3) The prescribed course of voca¬ 
tional rehabilitation leads to an objec¬ 
tive the practice of which requires 
passing of an examination for license 
and the veteran is able to complete all 
of the course by his or her termination 
date but is unable to take the licensing 
examination by that date. The veteran 
will be notified that obtaining a li¬ 
cense will not be the responsibility of 
the Veterans Administration. 

12. Section 21.205 is revised to read 
as follows: 

§21.205 Adjusting the duration of the 
course. 

A course of training will be pre¬ 
scribed and arranged for which is nec¬ 
essary to restore employability in the 
occupation which has been selected. 
Although certificate B gives an esti¬ 
mated length of the course, the dura¬ 
tion will be that period of training 
which is necessary to qualify for em¬ 
ployment taking into account any ap¬ 
plicable previous training or experi¬ 
ence in the individual veteran’s case. 
As the veteran proceeds with the 
course there will be a continuing ap¬ 
praisal of his or her progress toward 
satisfactory completion of training. 
Based on this appraisal, any necessary 
adjustments to lengthen or shorten 
the previously planned period of train¬ 
ing will be made to assure that: 

(a) The veteran upon completion of 
such training will be employable as a 
trained worker in the selected occupa¬ 
tion; and 

(b) The duration of the veteran’s 
course will not exceed the period nec¬ 
essary to make him or her employable 
in his or her objective. 


FEDERAL REGISTER, VOL 43, NO. 154—WEDNESDAY, AUGUST, 9, 1978 






35286 

13. In § 21.206. the introductory por¬ 
tion of paragraph (a) preceding sub- 
paragraph (1) and paragraph (aX3) 
are revised to read as follows: 

$21,206 Approval of training in excess of 
4 years. 


(a) The veteran cannot be trained to 
employability in an occupation con¬ 
sistent with the vocational handicap 
resulting from his or her disability and 
suitable in terms of his or her apti¬ 
tudes. abilities, and interests, without 
exceeding 4 years of training time, 
subject to the following: 


(3) Where the veteran’s selected ob¬ 
jective is reasonable in terms of his or 
her educational background and dem¬ 
onstrated abilities and he or she lacks 
the general education necessary for 
entrance into or satisfactory pursuit of 
his or her vocational course, general 
education on the elementary or sec¬ 
ondary level may be provided if the 
general educational level to be at¬ 
tained can be reached in not to exceed 
2 full school years—approximately 18 
months—and the vocational course 
can be completed in not to exceed an 
additional 48 months. 


14. Section 21.207 is revised to read 
as follows: 

§ 21.207 Repetition of a course. 

(a) A veteran having completed a 
course under chapter 31 according to 
the standards and practices of the in¬ 
stitution ordinarily will not be author¬ 
ized to pursue it again at the expense 
of the Government. However, repeti¬ 
tion of the course or a particular part 
or parts of it may be approved when it 
is determined to be necessary to ac¬ 
complish the veteran’s vocational re¬ 
habilitation. A veteran repeating a 
course under chapter 31 is subject to 
the same requirements for satisfactory 
pursuit and completion of the course 
as are other students taking the 
course. (38 U.S.C. 1780(a) Pub. L. 94- 
502. 90 Stat. 2383) 

(b) An eligible veteran who has com¬ 
pleted a course of training under chap¬ 
ter 31 may pursue a review course if it 
is specifically organized and conducted 
as a review course. The number of rep¬ 
etitions of a review course which may 
be approved for a particular veteran 
will be determined on the basis of his 
or her need and a reasonable assur¬ 
ance that further repetition will re¬ 
store employability. 

(c) Audited courses, as defined in 
§21.4200(0. may not be authorized as 
a part of a program of training under 
chapter 31. If an individual repeats a 
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course, pursuant to paragraph (a) of 
this section, however, payment of 
benefits may be made, since the course 
is being pursued in the same manner 
as a credit course, whether or not 
credit is given, i.e., the individual is 
not merely a listener and must meet 
the same requirements as other stu¬ 
dents. (38 U.S.C. 1780(a); Pub. L. 94- 
502. 90 Stat. 2383.) 

15. Section 21.209 is revised to read 
as follows: 

§ 21.209 Status “training declined.” 

(a) A veteran in status “induction 
pending’’ who has never been in voca¬ 
tional rehabilitation training will be 
changed to “training declined’’ when, 
after being properly notified that suit¬ 
able training is available for him or 
her and instructed as to the next step 
he or she should take: 

(1) Pails to respond; or 

(2) Declines or refuses induction; or 

(3) Defers induction for a period ex¬ 
ceeding 30 days beyond the scheduled 
date of induction, except where such 
deferment is due to illness or other 
sufficient reason; or 

(4) Has been given notice to report 
at a designated place and time to com¬ 
mence training, and he or she fails to 
report and fails to furnish satisfactory 
reasons for not reporting; or 

(5) Commences or continues to 
pursue education or training under 
chapter 34 or 35. 

(b) A veteran who is changed from 
status “induction pending’’ to status 
“training declined*’ will be informed 
that if his or her disability rating is re¬ 
duced to less than compensable degree 
he or she will lose entitlement for vo¬ 
cational rehabilitation. The veteran 
will also be informed that if he or she 
requests training after 60 days from 
the time he or she is placed in “train¬ 
ing declined” status the entire ques¬ 
tion of need for vocational rehabilita¬ 
tion will have to be reconsidered. 

(c) Where the veteran requests in¬ 
duction into training within 60 days of 
the date he or she is placed in “train¬ 
ing declined” status he or she may be 
entered into training without further 
counseling when: 

(1) His or her disability has not been 
reduced to less than compensable 
degree, and 

(2) There is no known reason why 
further counseling is needed. 

16. In §21.222. paragraph (f) is 
added to read as follows: 

§21.222 Additional conditions for induc¬ 
tion into training on the job. 


(f) Training in an agency of the Fed¬ 
eral Government, as permitted by 
§21.223(0. will be in accord^with the 
conditions and requirements of train¬ 
ing on-the-job except that, when it is 


determined to be necessary to accom¬ 
plish vocational rehabilitation, a veter¬ 
an may be entered into training with¬ 
out compensation by the training es¬ 
tablishment. The conditions applicable 
to such unpaid training are as follows: 

(1) The determination as to the need 
for such training, as all or part of a 
veteran’s program of vocational reha¬ 
bilitation, will be made collaboratively 
by the Counseling Psychologist and 
Vocational Rehabilitation Specialist, 
based on an analysis of the veteran’s 
needs, as indicated by his or her dis¬ 
ability, education and work experi¬ 
ence. employment goal, and other per¬ 
tinent factors, in relation to available 
training resources and the require¬ 
ments for restoration of employability. 

(2) Unpaid training in a Federal 
agency may be used to prepare the 
veteran for employment in that 
agency, or, as appropriate, may be 
used as preparation for other public 
employment or employment in the pri¬ 
vate sector. 

(3) Unpaid training may be used to 
provide training in the areas of knowl¬ 
edge and the skills and competencies 
required for a specific occupation and/ 
or to provide work experience when 
such work experience is needed for the 
purposes of adjustment or transition 
to render the veteran employable. (38 
U.S.C. 1511; Pub. L. 94-502, 90 Stat. 
2383 ) 

17. In §21.223, the headnote is 
changed, paragraph (a) is revised and 
paragraph (c) is added so that the re¬ 
vised and added material reads as fol¬ 
lows: 

§ 21.223 Induction into training on the job 
at subminimum wage rates or training 
at Federal facilities without pay. 

(a) The Fair Labor Standards Act of 
1938, as amended, requires a minimum 
wage with provision for an overtime 
rate, for most persons who are en¬ 
gaged in interstate commerce or in the 
production of goods for interstate 
commerce. The Administrator of the 
Wage and Hour Division, United 
States Department of Labor, may ap¬ 
prove a subminimum hourly wage rate 
for handicapped workers where neces¬ 
sary in order to prevent curtailment of 
opportunities for employment. Simi¬ 
larly, the Walsh-Healey Public Con¬ 
tracts Act (Pub. L. 846. 74th Cong.) re¬ 
quires that all persons employed by a 
contractor on work subject thereto be 
paid not less than the applicable mini¬ 
mum w r ages as determined by the Sec¬ 
retary of Labor. When the hours of 
employment-training exceed 40 in any 
one work week or 8 in any one day. 
employees not exempt must be paid 
not less than time and one-half. Ques¬ 
tions of coverage in all doubtful cases 
will be cleared with the Wage and 
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Hour Division’s Regional Director 
before induction into training. 

• • • • • 

<c) Notwithstanding any other provi¬ 
sion of law, the facilities of any agency 
of the United States may be used to 
provide unpaid training or work expe¬ 
rience as part or all of a veteran’s pro¬ 
gram of vocational rehabilitation 
when the Counseling Psychologist and 
Vocational Rehabilitation Specialist 
determine such training or work expe¬ 
rience to be necessary to accomplish 
vocational rehabilitation in accordance 
with §21.222(0(1). While pursuing 
such training or work experience, an 
uncompensated veteran shall be 
deemed to be an employee of the 
United States for the purposes of 
benefits under chapter 81, title 5, 
United States Code, but not for the 
purposes of laws administered by the 
Civil Service Commission. (38 U.S.C. 
1511; Pub. L. 94-502, 90 Stat. 2383) 

18. Sections 21.260 and 21.261 are re¬ 
vised to read as follow's: 

§ 21.260 Introduction. 

A veteran in a course of vocational 
rehabilitation may be granted leave of 
absence where such leave will not ma¬ 
terially interfere with the pursuit of 
his or her course. 

§ 21.261 Ordinary leave. 

Ordinary leave will accrue at the 
rate of 2V* days per month during the 
entire time the veteran is in training 
status, including that time during 
which he or she is on approved leave 
of absence. Leave will not be accumu¬ 
lated to an amount in excess of 30 
days. Accumulated leave will not be 
forfeited through interruption of 
training and may be carried over from 
one period of training to another and 
from one 12 successive months period 
of training to another. Similarly, 
where reentrance into training after 
rehabilitation or discontinuance is au¬ 
thorized, unused accumulated ordi¬ 
nary leave may be recredited to the 
veteran’s account upon reentrance 
into training. 

(a) Granting of ordinary leave. Ordi¬ 
nary leave of absence may be ap¬ 
proved, as needed, in excess of amount 
of leave accrued to the credit of the 
veteran, but in no case may ordinary 
leave in excess of an aggregate of 30 
days be authorized in any 12 months 
of training, beginning with the date of 
the veteran’s entrance into training. 

(1) The granting of such leave will 
not materially interfere with the pur¬ 
suit of the prescribed course: and 

(2) Except where the training estab¬ 
lishment is not operating full time no 
ordinary leave will be granted which 
will require extending the veteran’s 
training beyond 48 months, or further 
extending the training where in excess 
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of 48 months already has been author¬ 
ized. 

(b) Charging of ordinary leave. Ap¬ 
proved absences covering a period less 
than the standard school or work week 
of the training institution or establish¬ 
ment will be charged at the rate of 1 
day for each school or working day of 
absence from the institution. Ap¬ 
proved absences covering a period of 1 
calendar week or more will be charged 
at the rate of 5 days for each 7 con¬ 
secutive days of absence. 

(1) For veterans enrolled in educa¬ 
tional institutions, leave may not be 
authorized nor subsistence allowance 
paid for any period of more than 1 full 
calendar month between terms or 
other periods of instruction within a 
period of enrollment. When such in¬ 
terim period is 1 full calendar month 
or less subsistence allowance may be 
paid and leave will be charged for vet¬ 
erans enrolled in courses not leading 
to a standard college degree; there will 
be no charge against leave for veterans 
enrolled in courses leading to a stand¬ 
ard college degree. 

(2) If the veteran transfers, with vo¬ 
cational rehabilitation specialist ap¬ 
proval, from one approved educational 
institution to another for the purpose 
of enrolling in and pursuing a similar 
course at the second institution during 
the next consecutive term, and the 
period between such consecutive terms 
does not exceed 30 days, such period 
will not be charged against leave for 
veterans pursuing a standard college 
degree program but will be charged 
against leave for veterans in courses 
not leading to a standard college 
degree. Leave may not be authorized, 
nor subsistence allowance paid, if the 
interval exceeds 30 days. 

(3) If the educational institution cer¬ 
tifies the enrollment of the veteran on 
an individual semester, term or quar¬ 
ter basis and the interval between 
such periods does not exceed 1 full cal¬ 
endar month, such period will not be 
charged against leave for veterans pur¬ 
suing a standard college degree, but 
will be charged against leave for veter¬ 
ans in courses which do not lead to a 
standard college degree. Leave may 
not be authorized, nor subsistence 
allowance paid, if the interval exceeds 
1 full calendar month. 

(4) Leave will not be charged for pe¬ 
riods where the school is temporarily 
closed under an established policy 
based upon an Executive order of the 
President or due to an emergency situ¬ 
ation. (38 U.S.C. 1780(a); Pub. L. 94- 
502, 90 Stat. 2383) 

(5) For veterans pursuing on-the-job 
training, no charge will be made for 
holidays established by Federal or 
State law' but a charge will be made 
for periods during which vacations are 
granted to all employees at the same 
time; or periods during which the 
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plant is shut down to undergo repairs 
or because of such things as fuel 
shortages, strikes, inclement weather, 
etc. 

(6) For veterans pursuing institu¬ 
tional-on-farm training, leave will not 
be charged for routine absences from 
the farm required in the ordinary day- 
to-day conduct of the farm business or 
for absences from that part of an insti¬ 
tutional on-farm course w'hich is given 
at the educational institution. Howev¬ 
er, absences which materially interfere 
with the pursuit of the course or pre¬ 
vent the veteran from receiving the re¬ 
quired amount of instruction will be 
cause for interruption or discontinu¬ 
ance of training. 

(7) For veterans in programs of inde¬ 
pendent study which are not on a se¬ 
mester or quarter basis, leave between 
designated periods of study may be au¬ 
thorized and will be charged on same 
basis as leave between terms. 

19. In §21.262, the introductory por¬ 
tion preceding paragraph (a) and para¬ 
graph (b)(1) are revised to read as fol¬ 
lows: 

§21.262 Additional leave under exception¬ 
al circumstances. 

Leave of absence in addition to ordi¬ 
nary leave may be approved under the 
following conditions, provided it is rea¬ 
sonably certain that the veteran will 
return to the pursuit of his or her 
course not later than the close of the 
period for which leave is approvable. 


<b) Personal hardship. (1) After all 
accrued ordinary leave has been ex¬ 
hausted, additional leave, not to 
exceed 30 days in each 12 months of 
training status beginning with the 
date of the veteran’s entrance into 
training, may be granted for reasons 
other than personal illness, when fail¬ 
ure to do so would cause personal 
hardship to the veteran. Satisfactory 
reasons under this category might in¬ 
clude illness or death in the veteran’s 
immediate family or other compelling 
conditions beyond the veteran’s con¬ 
trol which, in the opinion of the Vet¬ 
erans Administration, make it neces¬ 
sary that the veteran be permitted to 
absent himself or herself from train¬ 
ing. Personal hardship leave will not 
be granted to cover periods between 
ordinary school years. 


20. Section 21.701 is revised to read 
as follows: 

§21.701 Need for vocational rehabilita¬ 
tion. 

(a) A veteran having basic eligibility 
for whom training to employability is 
found medically and otherwise feasible 
may be afforded training if he or she 
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i s found in need of vocational rehabili¬ 
tation because of the handicap of his 
or her service-connected disability. 

(b) A veteran who has a service-con¬ 
nected disability of compensable 
degree which resulted from service in 
the Armed Forces on or after Septem¬ 
ber 16, 1940, will be presumed to be in 
need of vocational rehabilitation. 
However, a veteran will be held not in 
need of training, if it is determined 
through counseling that the veteran's 
service-connected disability causes no 
limitations on potential employability 
or, if such limitations exist that he or 
she is employed or fully qualified for 
employment in a suitable occupation. 
An occupation in w hich a disabled vet¬ 
eran is employed or in which he or she 
could obtain and hold employment 
will be considered suitable when the 
following criteria are met; 

(1) The occupation is one which is 
pursued by workers in the locality 
where the veteran resides; and 

(2) The veteran can meet the re¬ 
quirements of the occupation with no 
great likelihood of aggravating the dis¬ 
ability; and 

(3) The occupation is one in which a 
trained worker normally pursues em¬ 
ployment and earns a livelihood; and 

(4) Job requirements are such that a 
period of training (over and beyond 
vestibule training) is required to 
secure and hold employment in it; and 

(5) The occupation is consistent with 
the veteran’s aptitudes, abilities, inter¬ 
ests, and capacities. 

(c) The determination as to w'hether 
a disabled veteran is in need of voca¬ 
tional rehabilitation will be made by 
counseling psychologists in Veterans 
Services Divisions in field stations. 

21. In §21.1020, paragraph (b) is re¬ 
vised to read as follows: 

§21.1020 Educational assistance. 

• • • • • 

(b) 45 Months limitation. Education¬ 
al assistance may not exceed a period 
of 45 months, or the equivalent in 
part-time training, except as specified 
in §21.1041. 


§21.1021 [Amended] 

22. Immediately following §21.1021, 
the cross reference is changed to read 
“Measurement of courses. See 
§21.4270 (c) or (d)’’. 

23. In §21.1040, the introductory 
portion preceding paragraph (a) and 
paragraph (a) are revised to read as 
follows: 

§21.1040 Basic eligibility. 

Basic eligibility for educational as¬ 
sistance for persons training under 
chapter 34. title 38, United States 
Code, including chapter 36 to the 
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extent applicable, is subject to the fol¬ 
lowing requirements: 

(a) Service. An eligible veteran is a 
person with active duty service, includ¬ 
ing travel time which meets the re¬ 
quirements of § 3.6(b)(6) of this chap¬ 
ter, who has either 

(1) Served on active duty for a con¬ 
tinuous period of 181 days or more, 
any part of which occurred on or after 
February 1. 1955, and before January 
1. 1977, 

(2) Served on active duty for a con¬ 
tinuous period of 181 days or more, as 
a result of a contract with the Armed 
Forces in a program such as the DEP 
(Delayed Enlistment Program), or an 
ROTC (Reserve Officer’s Training 
Corps) program for which a person en¬ 
listed in. or was assigned to. a reserve 
component prior to January 1. 1977, 
any part of which period of active 
duty commenced within 12 months 
after January 1. 1977, or 

(3) Served on active duty for a 
period of less than 181 days any part 
of which period was performed, either 
after January 31, 1955 and before Jan¬ 
uary 1, 1977 or if pursuant to a con¬ 
tract as provided in paragraph (a)(2) 
of this section, after January 1. 1977 
and was discharged or released be¬ 
cause of a service-connected disability. 
(38 U.S.C. 1652; Pub. L. 94-502, 90 
Stat. 2383.) 

• • • • • 

24. In §21.1041, paragraphs (a) and 

(d) are revised to read as follows: 

§ 21.1041 Periods of entitlement 

(a) General (1)A veteran with less 
than 18 months active duty service or 
a person on active duty who meets the 
requirements of § 21.1040 will be enti¬ 
tled to full-time educational assistance 
for a period not in excess of 45 months 
computed on the basis of lVz months 
(or the equivalent in part-time educa¬ 
tional assistance) for each month or 
fraction of a month of service on 
active duty on or after February 1, 
1955 up to and including the date of 
the veteran’s first discharge or release 
after December 31. 1976, if he or she 
was in the active military service on 
December 31. 1976, or has eligibility as 
provided in § 21.1040(aX2). First dis¬ 
charge or release means the first such 
discharge or release wherein the 
person is eligible for complete separa¬ 
tion from active duty. There will be 
excluded from the period of entitle¬ 
ment the periods specified in §21.1040 
(b) and (c). 

(2) A veteran who has served a con¬ 
tinuous period of not less than 18 
months of active duty on or after Feb¬ 
ruary 1. 1955, and who has been re¬ 
leased from such service under condi¬ 
tions that satisfied his or her active 
duty obligation, will be entitled to full¬ 
time educational assistance for a 


period of 45 months (or the equivalent 
in part-time educational assistance). 
Service on or after January 1, 1977 
may be included up to and including 
the date of the veteran’s first dis¬ 
charge or release after December 31. 
1976 if he or she was in the active mili¬ 
tary service on December 31, 1976 or 
has eligibility based upon section 
1652(a)(1)(B). title 38. United States 
Code (§ 21.1040(a)(2)). The periods 
specified in § 21.1040(b) will be ex¬ 
cluded in computing the 18 months 
period. 

(3) The veteran may use his or her 
entitlement at any time during the 10- 
year period determined under 
§ 21.1042, but in no event shall educa¬ 
tion or training be afforded a veteran 
under chapter 34 or 36 after December 
31. 1989. It is not required that the en¬ 
titlement time be used in consecutive 
months. 

(4) The 45 months limitation may be 
exceeded where an extension is au¬ 
thorized under paragraph (d) of this 
section, or where no charge against en¬ 
titlement is made based on a course or 
courses pursued at a secondary school 
level, as provided in § 21.1045(a), pur¬ 
sued by a veteran under the Program 
of Special Assistance for the Educa¬ 
tionally Disadvantaged or by a service¬ 
man or servicewoman under the Pre- 
discharge Education Program, or pur¬ 
sued by a spouse, or surviving spouse 
under the Special Assistance for the 
Educationally Disadvantaged program. 
(38 U.S.C. 1662; Pub. L. 94-502, 90 
Stat. 2383.) 

• • • • • 

(d) Extension. The period of entitle¬ 
ment. including the 45 months period, 
may be extended, but not beyond the 
10-year delimiting date specified in 
§21.1042: 

(1) To the end of a term, quarter or 
semester in a school regularly operat¬ 
ed on a term, quarter or semester 
system, when the period of entitle¬ 
ment ends during the term, quarter or 
semester. 

(2) To the end of the course or for 12 
weeks, whichever is less, in all other 
schools, when the period of entitle¬ 
ment ends' after more than half of the 
course has been completed. In a course 
consisting exclusively of flight train¬ 
ing and in a course pursued exclusive¬ 
ly by correspondence, the period of en¬ 
titlement will be extended to the end 
of the course or for the total addition¬ 
al amount of instruction that $756 will 
provide for flight and $817 will provide 
for correspondence whichever is less. 
(38 U.S.C. 1661; Pub. L. 94-502, 90 
Stat. 2383.) 

(3) No extension of the period of en¬ 
titlement will be made where training 
is pursued in a training establishment 
as defined in § 21.4200(c). 
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25. Section 21.1042 is revised to read 
as follows: 

§ 21.1042 Ending dates of eligibility. 

The ending date of eligibility will be 
the latest of the following dates: 

(a) General No educational assist¬ 
ance will be afforded a veteran later 
than 10 years after his or her last dis¬ 
charge or release from active duty 
after January 31, 1955 or December 
31. 1989. whichever is the earlier. (38 
U.S.C. 1662; Pub. L. 94-502. 90 Stat. 
2383.) 

(b) Correction of military records. If 
the veteran became eligible for educa¬ 
tional assistance as the result of a cor¬ 
rection of military records under 10 
U.S.C. 1552 or a change, correction, or 
modification of a discharge or dismiss¬ 
al pursuant to 10 U.S.C. 1553, or other 
corrective action by competent mili¬ 
tary authority, educational assistance 
will not be afforded later than 10 
years after the date his or her dis¬ 
charge or dismissal was changed, cor¬ 
rected or modified or December 31, 
1989, whichever is the earlier. (38 
U.S.C. 1662; Pub. L. 94-502, 90 Stat. 
2383.) 

(c) Initial eligibility— (1) Discharge 
or release before June I, 1966. Where 
eligibility is based on a discharge or re¬ 
lease from active duty before June 1, 
1966, educational assistance will not be 
afforded later than May 31, 1976. 

(2) Discharge or release before 
August 31, 1967. Where eligibility is 
based on a discharge or release from 
active duty before August 31, 1967, 
educational or training assistance 
based on a course of apprentice or 
other on-the-job training, flight train¬ 
ing, or farm cooperative training ap¬ 
proved under the provisions of 
§21.4261, 21.4262, 21.4263 or 21.4264 
will not be afforded later than August 
30, 1977. (38 U.S.C. 1662; Pub. L. 94- 
502, 90 Stat. 2383.) 

(d) Discontinuance. If the veteran is 
pursuing a course on the date of expi¬ 
ration of eligibility as determined 
under this section, the educational as¬ 
sistance allowance will be discontinued 
effective the day preceding the end of 
the 10-year period or December 31. 
1989, whichever is the earlier. (38 
U.S.C. 1662; Pub. L. 94-502, 90 Stat. 
2383.) 

(e) Periods excluded. There shall be 
excluded in computing the 10-year 
period of eligibility for educational as¬ 
sistance under this section, any period 
during which the eligible veteran sub¬ 
sequent to his or her last discharge or 
release from active duty was captured 
and held as a prisoner of war by a for¬ 
eign government or power plus any 
period immediately following the vet¬ 
eran’s release from detention during 
which he or she was hospitalized at a 
military, civilian, or Veterans Adminis¬ 
tration medical facility, provided: 
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(1) The veteran served on or after 
February 1, 1955, and 

(2) The veteran was eligible for edu¬ 
cational assistance under the provi¬ 
sions of chapter 34 or chapter 36 of 
title 38. United States Code. (38 U.S.C. 
1662.) 

(3) In no event shall educational as¬ 
sistance be afforded to any eligible 
veteran under chapters 34 or 36 after 
December 31, 1989. (38 U.S.C. 1662; 
Pub. L. 94-502, 90 Stat. 2383.) 

26. In §21.1045, paragraphs (a)(2) 
and (5), (b) and (d) are revised to read 
as follows: 

§21.1045 Entitlement charges. 

(a) Residence courses. • • • 

(2) Flight training courses; Chapter 
34. A charge against the period of enti¬ 
tlement for a program consisting ex¬ 
clusively of flight training will be 
made on the basis of 1 month for each 
$270 which is paid to the veteran as an 
educational assistance allowance for 
such course. Where the computation 
results in a period of time other than a 
full month, or other than exactly */*, Vz 
or Va fractional part of a month, the 
figure will be reduced to the next 
lower quarter. (38 U.S.C. 1677(b); Pub. 
L. 94-502, 90 Stat. 2383.) 


(5) Secondary school training; Chap - 
ter 35 Spotise or Surviving Spouse. No 
charge will be made against the enti¬ 
tlement of a spouse or surviving 
spouse based on a course pursued 
under the circumstances outlined in 
§21.4237, Special Assistance for the 
Educationally Disadvantaged. (38 
U.S.C. 1733.) 

» m • • • 

(b) Correspondence courses—( 1) 
High school courses. The provisions of 
paragraph (a)(1) of this section, 
except to servicemen or servicewomen 
on active duty, and paragraph (a)(5) of 
this section are applicable to corre¬ 
spondence courses at a secondary 
school level. 

(2) Other courses. Except as provided 
in paragraph (b)(1) of this section, the 
period of entitlement of any eligible 
veteran who is pursuing a program of 
education exclusively by correspon¬ 
dence will be charged with 1 month 
for each $175 paid to the veteran as an 
educational assistance allowance for 
such course, for contracts entered into 
before January 1, 1973. For agree¬ 
ments entered into after December 31, 
1972, the period of entitlement of any 
eligible veteran, spouse or surviving 
spouse who is pursuing a program of 
education exclusively by correspon¬ 
dence will be charged with 1 month 
for each $220 paid before September 1, 
1974 to the veteran, spouse or surviv¬ 
ing spouse as an educational assistance 
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allowance for such course. For pay¬ 
ments made on or after September 1, 
1974, the charge will be 1 month for 
each $260 paid and for payments made 
on or after January 1. 1975, the charge 
will be 1 month for each $270 paid. 
For payments made on or after Octo¬ 
ber 1, 1976, the charge will be 1 month 
for each $292 paid. Where the compu¬ 
tation results in a period of time other 
than a full month, or other than ex¬ 
actly V2 or Va fractional part of a 
month, the figure will be reduced to 
the next lower quarter. (38 U.S.C. 
1786(a)(2); Pub. L. 94-502. 90 Stat. 
2383) 


(d) Active duty. A charge against the 
period of entitlement for a program of 
education pursued by a veteran, ser¬ 
viceman or servicewoman on active 
duty will be made on the basis of the 
credit hours for which enrolled or 
clock hours of attendance, except that 
no charge against entitlement will be 
made where the courses are pursued 
under the program of Special Assist¬ 
ance for the Educationally Disadvan¬ 
taged or the Predischarge Education 
program. See § 21.4270. 


Subpart C—Survivors' and Dependents' Educa¬ 
tional Assistance Under 38 U.S.C Chapter 35 

27. The title of Subpart C is changed 
to read “Survivors’ and Dependents’ 
Educational Assistance Under 38 
U.S.C. Chapter 35.” 

28. In §21.3020, the introductory 
portion preceding paragraph (a) and 
paragraph (b) are revised to read as 
follows: 

§21.3020 Educational assistance. 

The program of educational assist¬ 
ance under 38 U.S.C. ch. 35 captioned 
Survivors’ and Dependents' Education¬ 
al Assistance, may be referred to as 
Dependents’ Educational Assistance. 
(Sec. 309, POb. L. 94-502, 90 Stat. 2383) 

• • • • • 

(b) 45 months limitation. Education¬ 
al assistance may not exceed a period 
of 45 months, or the equivalent in 
part-time training, unless it is deter¬ 
mined that a longer period is required 
for special restorative training under 
the circumstances outlined in 
§ 21.3300(c) or except as specified in 
§21.3044(0. (38 U.S.C. 1711(a), 1733, 
1741(b); Pub. L. 94-502, 90 Stat. 2383) 

• • • * • 

29. In §21.3021, paragraphs 
(aXlKiii). (2) introductory portion pre¬ 
ceding subdivision (i), (3) introduction 
and subdivision (i), (c) and (d) are re¬ 
vised to read as follows: 
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§ 21.3021 Definitions. 

(a) “Eligible person" means: 

(1) AchUd of a 

• • • • • 

(iii) Veteran, serviceman or ser¬ 
vicewoman who has a total disability 
permanent in nature resulting from a 
service-connected disability. 


(2) The surviving spouse of a: 


(3) The spouse of a: 

(i) Veteran, serviceman or servicewo¬ 
man who has a total disability perma¬ 
nent in nature resulting from a serv¬ 
ice-connected disability. 


(c) "Wife” and "widow” "spouse ” 
and "surviving spouse.” The terms 
"wife” and "widow” mean an individ¬ 
ual a8 defined in § 3.807(d) of this 
chapter and the terms "spouse” and 
"surviving spouse” shall have the same 
respective meaning when used in the 
regulations in Part 21, Title 38, Code 
of Federal Regulations. Educational 
assistance allowance may not be au¬ 
thorized for any such individuals for 
any period before December 1, 1968. 

(38 U.S.C. 1700, 1701, and 1711; Pub. L. 
94-502, 90 StaL 2383) 

(d) "Parent or guardian” means a 
natural or adoptive parent, a fiduciary 
legally appointed by a court of compe¬ 
tent jurisdiction or any person who is 
determined to be otherwise legally 
vested with the care of the eligible 
person (38 U.S.C. 1701(a)(4)) or it may 
be the eligible person if he or she has 
attained majority under laws applica¬ 
ble in his or her State of residence as 
shown on the application and is under 
no known legal disability. (38 U.S.C. 
1701(b)). The eligible person may be 
designated as the person by whom re¬ 
quired actions may be taken even 
though he or she has not attained ma¬ 
jority. or having attained majority, is 
under a legal disability, when it is de¬ 
termined that to do otherwise would 
not be in his or her best interest, 
would result in undue delay or would 
not be administratively feasible. 
Where necessary to protect his or her 
interest and there is reason why the 
eligible person should not act for him¬ 
self or herself, some other individual 
may be designated as the person by 
whom required actions should be 
taken. (38 U.S.C. 1701(0) 

♦ • • • • 

30. Section 21.3030 is revised to read 
as follows: 
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§ 21.3030 Claims. 

A specific claim in the form pre¬ 
scribed by the Administrator must be 
filed by the spouse, surviving spouse, 
parent of a child or the child having 
attained legal majority, or the guardi¬ 
an of an eligible person in order for 
educational assistance allowance or 
special restorative training allowance 
to be paid. (38 U.S.C. 1713; Pub. L. 94- 
502, 90 Stat. 2383) 

31. In §21.3031, paragraph (a) is re¬ 
vised to read as follows: 

§21.3031 Informal claims. 

(a) Any communication from a 
spouse, surviving spouse, parent of a 
child or the child having attained legal 
majority, or the guardian of an eligi¬ 
ble person, an authorized representa¬ 
tive or a Member of Congress indicat¬ 
ing an intent to apply for educational 
assistance for an eligible person may 
be considered an informal claim. Upon 
receipt of an informal claim, if a 
formal claim has not been filed, an ap¬ 
plication form will be forwarded to the 
spouse, surviving spouse, parent of a 
child or the child having attained legal 
majority, or the guardian of an eligi¬ 
ble person for execution. If received 
within 1 year after the date it was sent 
to the spouse, surviving spouse, parent 
of a child or the child having attained 
legal majority, or the guardian of an 
eligible person, it will be considered 
filed as of the date of receipt of the in¬ 
formal claim. (38 U.S.C. 1713; Pub. L. 
94-502. 90 Stat. 2383) 

• ♦ • • • 

32. In § 21.3040. paragraph (d) is re¬ 
vised to read as follows: 

§21.3040 Eligibility; child. 

• • • • • 

(d) Termination of eligibility. No 
person is eligible for educational as¬ 
sistance beyond his or her 31st birth¬ 
day, except as provided under 
§ 21.3041(e)(2). In no event may educa¬ 
tional assistance be provided after the 
period of entitlement has been ex¬ 
hausted. In an exceptional case special 
restorative training may be provided 
in excess of 45 months. See § 21.3300. 

33. In §21.3041. the introductory 
portion of paragraph (d) preceding 
subparagraph (1) and paragraph (e) 
are revised to read as follows: 

§ 21.3041 Periods of eligibility; child. 

• • • • • 

(d) Modified ending date. When one 
of the following occurs between ages 
18 and 26, the ending date will be the 
eligible person's 26th birthday or 8 
years from the date of happening 
specified in paragraph (d)(1) to (7) of 
this section and 10 years in paragraph 


(d)(8), whichever is later. Where the 
ending date is subject to modification 
under more than one of paragraph 
(d)(3), (4). (5). (6) or (7) of this section 
the more favorable date will apply. In 
no case will the modified ending date 
extend beyond the eligible person’s 
31st birthday. 

* • • • • 

(e) Extensions to ending dates. (1) 
Suspension of program due to condi¬ 
tions determined by the Veterans Ad¬ 
ministration to have been beyond the 
person’s control (see §21.3043): ex¬ 
tended for length of period of suspen¬ 
sion. but not beyond age 31. See 
§ 21.3040(d). 

(2) Period of eligibility as specified 
in paragraph (c) or (d) of this section 
ends while enrolled in an educational 
institution regularly operated on the 
quarter or semester system and such 
period ends during a quarter or semes¬ 
ter, such period shall be extended to 
the end of the quarter or semester, or 
for courses at educational institutions 
operated on other than a quarter or 
semester system, if the period ends 
after a major portion of the course is 
completed, such period shall be ex¬ 
tended to the end of the course, or 
until 12 weeks have expired, which¬ 
ever first occurs. Extension may be au¬ 
thorized beyond age 31, but may not 
exceed maximum entitlement. See 
§ 21.3044(a). No extension of the 
period of eligibility will be made where 
training is pursued in a training estab¬ 
lishment as defined in § 21.4200(c). (38 
U.S.C. 1712(a)(5); Pub. L. 94-502, 90 
Stat. 2383) 

(3) Child is enrolled and eligibility 
ceases because veteran is no longer 
rated permanently and totally dis¬ 
abled: extended to date specified in 
paragraph (e)(2) of this section with¬ 
out regard to whether the midpoint of 
the quarter, semester or term has been 
reached. See § 21.4135(0). 

(4) Child is enrolled and eligibility 

ceases because the member of the 
Armed Forces upon whose service eli¬ 
gibility is based is no longer listed by 
the Secretary concerned in any of the 
categories specified in 

§ 21.3021(a)(l)(iv): extended to date 
specified in paragraph (e)(2) of this 
section without regard to whether the 
midpoint of the quarter, semester or 
term has been reached. See 
§21.4135(0). 

34. Section 21.3044 is revised to read 
as follows: 

§ 21.3044 Entitlement 

(a) Each eligible person is entitled to 
educational assistance for a period not 
in excess of 45 months, or the equiva¬ 
lent thereof in part-time training. No 
extension of entitlement will be au¬ 
thorized except as provided in para¬ 
graph (c) of this section. The period of 
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entitlement when added to education 
or training received under any or all of 
the laws cited in §21.4020 will not 
exceed 48 months of full-time educa¬ 
tional assistance. The period of enti¬ 
tlement will not be reduced by any 
period during which subsistence 
allowance was paid after determina¬ 
tion of employability following voca¬ 
tional rehabilitation. Where the 
period of entitlement is subject to re¬ 
duction by reason of prior training the 
period of prior training will be con¬ 
verted to months and quarter frac¬ 
tions of a month before subtracting 
this period from the period of entitle¬ 
ment. In the conversion process a 
period of prior training less than a full 
month will be converted by using the 
table in §21.1041(0. 

(b) The 45-month period of entitle¬ 
ment is any 45 months within the 
period of eligibility. The eligible 
person is not required to pursue his or 
her program in the period of 45 con¬ 
secutive months. 

(c) The 45 months limitation may be 
exceeded only in the following cases: 

(1) Where no charge against entitle¬ 
ment is made based on a course or 
courses pursued by a spouse or surviv¬ 
ing spouse under the Special Assist¬ 
ance for the Educationally Disadvan¬ 
taged program. (See § 21.4237); or 

(2) Where special restorative train¬ 
ing authorized under § 21.3300 exceeds 
45 months. 

35. Section 21.3046 is revised to read 
as follows: 

§21.3046 Periods of eligibility; spouses 
and surviving spouses. 

The period of eligibility cannot 
exceed 10 years and can be extended 
only as provided in paragraph (c) of 
this section. If eligibility arises before 
October 24. 1972, educational assist¬ 
ance based on a course of apprentice 
or other on-the-job training, or corre¬ 
spondence approved under the provi¬ 
sions of §§21.4256. 21.4261 and 21.4262 
will not be afforded later than Octo¬ 
ber 23, 1982. The period of eligibility 
of a spouse computed under the provi¬ 
sions of paragraph (a) of this section, 
however, will be recomputed under the 
provisions of paragraph (b) of this sec¬ 
tion if her or his status changes to 
that of surviving spouse. 

(a) Spotises. (1) If the permanent 
total rating is effective before Decem¬ 
ber 1, 1968, the beginning date of the 
10-year period of eligibility is Decem¬ 
ber 1, 1968. 

(2) If the permanent total rating is 
effective on or after December 1, 1968, 
or the notification to the veteran of 
such rating was on or after that date, 
the beginning date of the 10-year 
period of eligibility is the effective 
date of the rating or the date of notifi¬ 
cation. whichever is more advanta¬ 
geous to the spouse. 
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(3) If eligibility arises under 
§21.3021(a)(3)(ii) the beginning date 
of the 10-year period is December 24, 
1970. or the date the member of the 
Armed Forces on whose service eligi¬ 
bility is based was so listed by the Sec¬ 
retary concerned, whichever last 
occurs. 

(b) Surviving spouses. (1) If the vet¬ 
eran’s death occurred before Decem¬ 
ber 1. 1968, the beginning date of the 
10-year period is December 1,1968. 

(2) If the veteran’s death occurred 
on or after December 1, 1968, the be¬ 
ginning date of the 10-year period is 
the date of death. 

(c) Extension to ending date. Spouse 
is enrolled and eligibility ceases for a 
reason specified in paragraph (c)(1), 
(2) or (3) of this section: extended to 
end of quarter or semester for schools 
operating on quarter or semester 
system, or for schools not operating on 
quarter or semester system, to end of 
course or for 12 weeks, whichever is 
earlier. In a course pursued exclusively 
by correspondence, the period of eligi¬ 
bility will be extended to the end of 
the course or for the total additional 
amount of instruction that $817 will 
provide, whichever is less. No exten¬ 
sion may exceed maximum entitle¬ 
ment or extend beyond the 10-year de¬ 
limiting date specified in paragraph 

(a) of this section. Extension is au¬ 
thorized without regard to whether 
the midpoint of the quarter, semester 
or term has been reached. No exten¬ 
sion of the period of eligibility will be 
made where training is pursued in a 
training establishment as defined in 
§ 21.4200(c). 

(1) Veteran is no longer rated perma¬ 
nently and totally disabled. 

(2) Spouse is divorced from veteran 
without fault on her or his part. 

(3) Spouse no longer is listed in any 
of the categories of § 21.3021(a)(3)(ii). 
(38 U.S.C. 1711(b). 1712(b), 1732, 1786; 
Pub. L. 94-502, 90 Stat. 2383) 

36. In § 21.3300, paragraph (c) is re¬ 
vised to read as follows: 

§ 21.3300 Special restorative training. 

• • • • • 

(c) Special restorative training may 
be provided in excess of 45 months 
where an additional period of time is 
needed to complete such training. En¬ 
titlement, including any authorized in 
excess of 45 months, may be expended 
through an accelerated program re¬ 
quiring a rate of payment in excess of 
$92 per calendar month. See §§ 21.3303 
and 21.3333(b). (38 U.S.C. 1741(b), 
1742; Pub. L. 94-502, 90 Stat. 2383) 

• • • • • 

37. In §21.3303, the introductory 
portion preceding paragraph (a) and 
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paragraphs (a) and (b) are revised to 
read as follows: 

§ 21.3303 Extent of training. 

Ordinarily special restorative train¬ 
ing may not exceed 9 months. Howev¬ 
er, where it is determined that more 
than 9 months is necessary the pro¬ 
gram will be referred to Central Office 
for prior approval. Where the plan for 
a program of special restorative train¬ 
ing of itself (not in combination with 
the program of education) will require 
more than 45 months (or its equiva¬ 
lent in accelerated payments) the plan 
will be included in the recommenda¬ 
tion to Central Office for approval. 
The limitation at age 31 may not be 
exceeded. A course of special restor¬ 
ative training will be prescribed on a 
full-time basis as determined in each 
individual case in accordance with one 
of the following requirements: 

(a) The course will require devotion 
of that amount of time per week 
which is commonly devoted to a full¬ 
time course at an educational institu¬ 
tion in each ease where, based on 
medical findings, it is determined that 
the physical or mental condition of 
the eligible person will permit the de¬ 
votion of that amount of time to his or 
her training. 

(b) The course will require devotion 
of the maximum amount of time per 
week which is determined by medical 
findings to be commensurate with the 
limitations imposed by the eligible 
person’s disability in each case where 
medical authority determined that, 
due to such limitations, the time he or 
she should devote to his or her course 
is less than the amount of time indi¬ 
cated in paragraph (a) of this section. 

• • • • # 

38. In §21.3304, paragraphs (b)(2), 

(c)(1) and (3) and (d) are revised to 
read as follows: 

§ 21.3304 Assistance during training. 


(b) Supervision will as a minimum 
consist of the following: 

• • • * • 

(2) The assisting of the eligible 
person and his or her instructor in all 
matters affecting training. 

• • • • « 

(c) When in the process of supervi¬ 
sion it is determined that adjustments 
are needed in the course or in the 
training situation immediate action 
will be taken to bring about such ad¬ 
justments in accordance with the fol¬ 
lowing: 

(1) When the eligible person or his 
or her instructor indicates dissatisfac- 
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tion with elements of the program 
through personal discussion with the 
eligible person and/or his or her in¬ 
structor, there will be effected if possi¬ 
ble a correction of the difficulty 
through such means as making minor 
adjustments in the course or by per¬ 
suading the eligible person to give 
more attention to performance. 


(3) When in process of supervision it 
is determined that the eligible person 
is making progress much faster than 
was anticipated and it is clear that his 
or her course may be terminated with 
satisfactory results short of the time 
originally planned, action will be 
taken to terminate the course at the 
proper time so that the eligible per¬ 
son’s entitlement to an educational 
program may be conserved. 

(d) As long as the eligible person is 
making satisfactory progress toward 
the established objective of overcom¬ 
ing the effect of his or her handicap, 
the eligible person will be continued in 
his or her course of training without 
accounting for days of nonattendance 
within his or her authorized enroll¬ 
ment. However, in any instance where 
the eligible person’s progress toward 
his or her objective is unsatisfactory 
or because of hte or her negligence, 
lack of application or misconduct, his 
or her progress is being materially re¬ 
tarded his or her course of instruction 
will be Interrupted. 

39. In § 21.3305, paragraph (a) is re¬ 
vised to read as follows: 

§ 21*3305 Status “interrupted.” 

(a) An eligible person once entered 
into special restorative training should 
pursue his or her course to completion 
without interruption. Wherever possi¬ 
ble, continuous training shall be pro¬ 
vided for each such eligible person, in¬ 
cluding training during the summer, 
except where, because of his or her 
physical condition or other good 
reason, it would not be to his or her 
best interest to pursue training during 
the summer. 

• • • • • 

40. In §21.3333. paragraphs (a) and 

(b) are revised to read as follows: 

8 21.3333 Rates. 

(a) Rates. Special training allowance 
is payable at the following monthly 
rate except as provided in paragraph 

(c) of this section. 


Course 

Monthly 

Accelerated charges 


rate 


Special restorative 

$292 

If costs for tuition 

training. 


and fees average 
in excess of $92 



per month, rate 
may be increased 
by such amount 
in excess of $92. 


(b) Accelerated charges . The addi¬ 
tional monthly rate may be paid if the 
parent or guardian concurs in having 
the eligible person’s period of entitle¬ 
ment reduced by 1 day for each $9.76 
that the special training allowance ex¬ 
ceeds the basic monthly rate of $292. 
Fractions of more than one-half day 
will be charged as 1 day; fractions of 
one-half or less will be disregarded. 
Charges will be recorded when the eli¬ 
gible person is entered into training. 
(38 U.S.C. 1742; Pub. L. 94-502, 90 
Stat. 2383.) 

• • • • • 

41. In §21.4130, the introductory 
portion preceding paragraph (a) is re¬ 
vised to read as follows: 

§ 21.4130 Educational assistance 

allowance. 

Educational assistance allowance 
will be paid at the rate specified in 
§ 21.4136 or 21.4137 while the veteran 
or eligible person is pursuing a course 
of education. Except for apprentice¬ 
ship and on-the-job training programs, 
no payment will be made based on a 
course not leading to a standard col¬ 
lege degree for excessive absences as 
determined under § 21.4205(b). (See 
§§ 21.4136(0 and 21.4137(f) for propor¬ 
tionate reduction where less than 120 
hours are completed during month in 
apprenticeship and on-job training 
programs.) Final payment may be 
withheld until proof of continued en¬ 
rollment is received and the account 
adjusted. 


42. In §2.4135, paragraphs (e). (g), 
(s). and (v) are revised, paragraph (m) 
is revokd and paragraph (w) is added 
so that the revised and added material 
reads as follows: 

§ 21.4135 Discontinuance dates. 

The effective date of reduction or 
discontinuance of educational assist¬ 
ance allowance will be specified in this 
section. If more than one type of re¬ 
duction or discontinuance is involved, 
the earliest date will control. 


(e) Course discontinued; course in¬ 
terrupted; course terminated; course 
not satisfactorily completed or with¬ 
drawn from (§§ 21.4136 and 21.4137 ). 


(1) If the individual withdraws from 
all courses or receives all nonpunitive 
grades and in either case there are no 
mitigating circumstances as provided 
in § 21.4136(k) or 21.4137(h). benefits 
will be terminated or reduced effective 
first date of the term in which the 
withdrawal occurs or the term for 
which the grades are assigned or De¬ 
cember 1, 1976, whichever is the later. 

(2) If the individual withdraws from 
all other courses other than courses in 
paragraph (e)(3) of this section and 
with mitigating circumstances, as pro¬ 
vided in §21.4136(k) or 21.4137(h). or 
withdraws from all courses such that a 
punitive grade is or will be assigned 
for those courses: 

(i) Residence training: Last date of 
attendance. 

(ii) Independent study: Official date 
of change in status under the practices 
of the institution. 

(3) If the individual withdraws from 
correspondence, flight, farm coopera¬ 
tive, cooperative or job training, bene¬ 
fits will be terminated effective: 

(1) Correspondence training: Date 
last lesson is serviced. 

(ii) Flight training: Date of last in¬ 
struction. 

(iii) Job training: Date of last train¬ 
ing. 

(iv) Farm cooperative training: Date 
of last class attendance. 

(v) Cooperative training: Date of last 
training. (38 U.S.C. 1780(a); Pub. L. 
94-502, 90 Stat. 2383.) 

• * $ * • • 

(g) Unsatisfactory progress 
($21.4277). The date the veteran’s or 
eligible person’s enrollment is discon¬ 
tinued by the school or the date deter¬ 
mined under §21.4277, whichever is 
earlier. 

• • • • • 

(m) [Revoked.] 

• * • • • 

(s) Reduction in rate of pursuit of 
course ($21.4270). (1) If the individual 
reduces training by withdrawing from 
part of a course because of mitigating 
circumstances, but continues training 
in part of the course, benefits will be 
reduced effective at the end of the 
month or the end of the term in which 
withdrawal occurs, whichever is earli¬ 
er, except first date of the term in 
which reduction occurs, if the reduc¬ 
tion occurs at the beginning of the 
term. 

(2) If the individual reduces training 
by withdrawing from a part of a 
course, without mitigating circum¬ 
stances, the reduction is effective first 
date of enrollment of the term in 
which the reduction occurs or Decem¬ 
ber 1. 1976, whichever is the later. See 
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paragraphs (e) and (w) of this section 
also. 

• • • • * * 

(v) Remarriage of spouse or surviv¬ 
ing spouse. (1) Remarriage: Last date 
of attendance before remarriage. 

(2) Conduct of spouse or surviving 
spouse: Last day of month before in¬ 
ception of relationship. 

(w) Nonpunitive grade. (1) If the in¬ 
dividual receives a nonpunitive grade 
in a particular course, reduction will 
be effective last date of attendance, 
when mitigating circumstances are 
found. 

(2) If the individual receives a non¬ 
punitive grade in a particular course. 


reduction will be effective the first 
date enrollment for the term in which 
the grade applies, or December 1. 1976. 
whichever is later, when no mitigating 
circumstances are found. See para¬ 
graphs (e) and (s) of this section. 

43. In §21.4136, paragraphs (a), (c), 
(d). (f), (h). and (j)(2) are revised and 
paragraph (k) is added so that the re¬ 
vised and added material reads as fol¬ 
lows: 


§ 21.4136 Rates; educational assistance 
allowance; 38 U.S.C. Chapter 34. 

(a) Rates. Educational assistance 
allowance is payable at the following 
monthly rates effective October 1, 
1976: 


Monthly rate 


Type of courses Additional 

No 12 for each 

dependent dependent dependents additional 

dependent 


Institutional: 

vk time..I 

Leas than % but more than % time •....... 

v« time or leas...... 

Cooperative, other than farm cooperative (full time 

only).... 

Apprentice or on-job (full Ume only but see footnote * 
below.) 

Payment designated training assistance allowance: 

3d 6 mo....«. . .. 

4th 6 mo and succeeding periods...—... 

Correspondence..............................^...-.. 


Flight training. 


Farm cooperative: 

Full time ... 

*4 time...... 

V4 time..... 


$292 

$347 

$396 

$24 

219 

260 

297 

18 

146 

*146_ 

174 

198 

12 

*73_ 

... 

— 

--- 

235 

276 

313 

18 


212 

238 

260 

11 

159 

185 

207 

11 

106 

132 

154 

11 

53 

79 

101 

11 

90 per centum 

of the 

established charge 

for 

number of lessons completed by veteran and ser¬ 
viced by school '—allowance paid quarterly. 


90 per centum of the established charges for tu¬ 
ition and fees which similarly circumstanced 
nonveterans enrolled in the same flight course 
are required to pay—allowance paid monthly 
based on actual flight training received. See 
i 2l.l045<ax2). 

$235 $276 $313 $18 

176 207 235 14 

118 138 157 9 


•If a veteran under chapter 34 or an eligible person under chapter 35 receiving benefits under 
$ 21.4280(b)(2) completes his or her program before the designated completion Ume. his or her award will 
be recomputed to permit payment of tuition and fees not to exceed $146 or $73 as appropriate per month if 
the maximum allowance was not initially authorized. 

*See paragraph (b) of this section. 

’See footnote 3 of § 21.4270(e) for measurement of full time and paragraph <0 of this section for pro¬ 
portionate reduction in award for completion of less than 120 hr per month. 

•Established charge means the charge for the course or courses determined on the basis of the lowest 
extended time payment plan offered by the Institution and approved by the appropriate State approving 
agency or the actual cost for the eligible veteran whichever is the lesser. Enrollments before Jan. i. 1973. 
will receive 100 pet of the established charges. 


the estimated cost for operation of the 
program and the anticipated enroll 
ment. Subject to these limitations, the 
rate will be: 


Measurement Rates 


Full time---...... $29; 

V 4 time...... 21P 

* time..... 146 

Less than but more than time. 146 

V* time or less............................... 73 


(38 U.S.C. 1682; Pub. L. 94-502. 90 Stat. 
2383.) 

(d) June 1966. A veteran who com¬ 
menced a course prior to June 1. 1966, 
will not be paid for any part of the 
month of June 1966, unless his or her 
course continues through June 30. 
1966. (Sec. 12(a), Pub. L. 89-358, 80 
Stat. 28.) 

• • • • • 

(f) Dependents. The term “depend¬ 
ent” means a spouse, child or depend¬ 
ent parent who meets the definitions 
of relationship specified in §§ 3.50, 
3.51, 3.57 and 3.59 of this chapter. A 
child adopted outside the veteran's 
family is included only if the veteran 
is contributing to the child's support. 


(h) Payment. Educational assistance 
allowance at the rates specified in 
paragraphs (b) and (c) of this section 
for servicemen or servicewomen on 
active duty, other than those training 
under the Predischarge Education 
Program who qualify for an advance 
payment under paragraph (j) of this 
section and who are training on a less 
than half-time basis, will be paid to or 
on behalf of the trainee enrolled in an 
institution operating on a term, quar¬ 
ter or semester basis in a lump sum for 
the entire quarter, semester or term. 
These payments will be made during 
the month immediately following the 
month in which certification is re¬ 
ceived from the educational institu¬ 
tion that the veteran has enrolled in 
and is pursuing a program at the insti¬ 
tution. 


(38 U.S.C. 1677, 1682. 1786, 1787; Pub. L. 94-502. 90 Stat. 2383.) 


• • • • + 

(c) Active duty. The monthly rate 
for an individual who is pursuing a 
program of education while on active 
duty may not exceed the monthly rate 
of the cost of the course as specified in 
paragraph (b) of this section. For the 
purpose of a course pursued under the 
provisions of § 21.4235(a)(1) “cost of 


the course” shall include the cost of 
books and supplies peculiar to the 
course which the institution requires 
similarly circumstanced nonveterans 
enrolled in the same or a similar 
course to have. Where there is no 
same program, the cost of the course 
will be established by the Veterans Ad¬ 
ministration based on a report from 
the State approving agency showing 


(J ) Advance payment • • • 

(2) Payment Upon receipt of an ap¬ 
plication and if there is no evidence in 
the veteran’s, serviceman’s, or ser¬ 
vicewoman’s file showing that he or 
she is not eligible for such an advance 
the check for the allowance, made 
payable to the veteran, serviceman or 
servicewoman shall be mailed to the 
institution for delivery to the veteran, 
serviceman or servicewoman upon reg¬ 
istration. No delivery by the institu¬ 
tion shall be made more than 30 days 
in advance of commencement of his or 
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her program. If delivery is not made 
within 30 days after commencement of 
the program, the institution shall 
return the check to the Veterans Ad¬ 
ministration. The Director of the re¬ 
gional office or Veterans Administra¬ 
tion center of jurisdiction may direct 
that advance payments shall not be 
made to veterans and other eligible 
persons if the institution demonstrates 
an inability to comply with these re¬ 
quirements. if the institution fails to 
adequately provide for the safekeep¬ 
ing of the checks prior to delivery to 
the student or return to the Veterans 
Administration, or if he or she deter¬ 
mines. based upon compelling evi¬ 
dence. that the institution demon¬ 
strates its inability to discharge its re¬ 
sponsibilities under the advanced pay¬ 
ment program. 

(i) Veterans. The amount of the pay¬ 
ment is not to exceed the allowance 
for the month or fraction thereof in 
which the course will commence plus 
the allowance for the following 
month. Subsequent payments shall be 
made each month in accordance with 
provisions set out in § 21.4138, 21.4203, 
21.4204, and 21.4205. Final payment 
may be withheld until certification is 
received that the veteran pursued his 
or her course and any necessary ad¬ 
justments made. 

(ii) Servicemen and servicewomen on 
active duty. The payment will be in a 
lump sum based upon the amount pay¬ 
able for the entire quarter, semester, 
or term, as applicable. The application 
must be endorsed by the school to 
verify information needed to deter¬ 
mine the lump-sum payment. 

(iii) Exception. Notwithstanding any 
provision of this section or any other 
section of Title 38, Code of Federal 
Regulations, on and after June 1,1977, 
no advance payment of benefits shall 
be made, unless the individual shall 
first specifically request such a pay¬ 
ment and the educational institution 
at which the veteran or eligible person 
is accepted or enrolled has agreed to, 
and can satisfactorily, carry out the 
provisions of 38 U.S.C. 1780(d) (5) (B) 
and (C) and (6) pertaining to receipt, 
delivery or return of advance checks 
and certifications of delivery and en¬ 
rollment. Furthermore, all other pay¬ 
ments made on or after that date shall 
be made only at the end of the month 
in which the training for which pay¬ 
ment is made shall have occurred. 

(iv) Time of payment Advance pay¬ 
ment will only be authorized at the be¬ 
ginning of an ordinary school year or 
at the beginning of any other enroll¬ 
ment period which begins after a 
break in enrollment of 1 full calendar 
month or longer. Furthermore, on and 
after June 1, 1977. all other payments 
shall be made only at the end of the" 
month in which the training for which 
payment is made shall have occurred. 


These exceptions are required by the 
provisions of Pub. L. 94-502, 90 Stat. 
2383. (See §§ 21.4137 and 21.4138.) 

• • • • • 

(k) Mitigating circumstances. Unless 
there are mitigating circumstances, 
benefits will not be paid to any veter¬ 
an for a course from which the stu¬ 
dent withdraws or receives a nonpuni- 
tive grade which is not used in com¬ 
puting the requirements for gradua¬ 
tion. Mitigating circumstances shall 
include but not be limited to: 

(l) Continuous pursuit of the pro¬ 
gram of training is precluded because 
of illness of the veteran or other eligi¬ 
ble person or because of illness or 
death in his or her immediate family. 

(2) Unavoidable conditions arise in 
connection with the veteran’s or eligi¬ 
ble person’s employment which pre¬ 
clude continuous pursuit of the pro¬ 
gram. Such conditions are a geograph¬ 
ical transfer or a change in the hours 
or conditions of employment. 

(3) Immediate family or financial ob¬ 
ligations beyond the control of the 
veteran or other eligible person re¬ 
quire him or her to suspend pursuit of 
the program of training to obtain em¬ 
ployment which precludes the con¬ 
tinuous pursuit of the training. 

(4) The course is being pursued by a 
student under subchapter V, ch. 34, 
title 38, United States Code, who fails 
to satisfactorily complete a course 
without fault. 

(5) Discontinuance of a course by a 
school. 

(6) Unanticipated active duty mili¬ 
tary service, including active duty for 
training. <38 U.S.C. 1780(a); Pub. L. 
94-502, 90 Stat. 2383.) 

44. In §21.4137, paragraph (a) is re¬ 
vised and paragraphs (g)(4) and (5) 
and (h) are added so that the revised 
and added material reads as follows: 

§21.4137 Rates; educational assistance 
allowance; 38 U.S.C. ch. 35 

(a) Rates. Educational assistance 
allowance is payable at the following 
monthly rates: 


Type of courses Monthly rate- 

effective Oct. 1.1976 


Institutional: 

Pull Lime___ $292 

% time___ 219 

time...—. . 146 

Less than Vfc but more than V* time146 

V* time or leas..-....—73 

Cooperative, other than farm coopera¬ 
tive (full time only). 235 

Apprentice or on-Job (full time only but 
see footnote ’ below). 

Payment designated training assistance 
allowance: 

1st 6 mo_...........—............................. 212 

2d 6 mo ...—..... 159 

3d 6 mo............. 106 

4th 6 mo and succeeding periods..™, 53 

Farm cooperative: 

Pull time__— 235 


Type of courses 

Monthly rate- 
effective Oct. 1. 1976 

% time........................... 


176 

% tlmp.. 


118 

Correspondence: 

90 per centum of the established 
charge for number of lessons com¬ 
pleted by eligible spouse or surviving 
spouse and serviced by the school *— 
allowance paid quarterly. 


'See footnote 5 of 5 21.4270(1) for measurement of 
full time and paragraph <f) of this section for pro¬ 
portionate reduction in award for completion of 
less than 120 hours per month. 

’Established charge means the charge for the 
course or courses determined on the basis of the 
lowest extended time payment plan offered by the 
institution and approved by the appropriate State 
approving agency or the actual cost for the eligible 
spouse or surviving spouse whichever is the lesser. 

(38 U.S.C. 1682, 1732, 1786, 1787; Pub. L. 94- 
502, 90 Stat. 2383.) 

(g) Advance payment • • • 

(4) Exception. Notwithstanding any 
provision of this section or any other 
section of Title 38, Code of Federal 
Regulations, on and after June 1. 1977. 
no advance payment of benefits shall 
be made, unless the individual shall 
first specifically request such a pay¬ 
ment and the educational institution 
at which the veteran or eligible person 
is accepted or enrolled has agreed to, 
and can satisfactorily carry out the 
provisions of 38 U.S.C. 1780(d) (5) (B) 
and (C) and (6), pertaining to receipt, 
delivery or return of checks and certi¬ 
fications of delivery and enrollment. 
Furthermore, all other payments 
made on or after that date shall be 
made only at the end or after the end 
of the month in which the training for 
which payment is made shall have oc¬ 
curred. 

(5) Time of payment Advance pay¬ 
ment will only be authorized at the be¬ 
ginning of an ordinary school year or 
at the beginning of any other enroll¬ 
ment period which begins after a 
break in enrollment of 1 full calendar 
month or longer. Furthermore, on and 
after June 1, 1977, all other payments 
shall be made only at the end of the 
month in which the training for which 
payment is made shall have occurred. 
These exceptions are required by the 
provisions of Pub. L. 94-502, 90 Stat. 
2383. See §§ 21.4136 and 21.4138. 

(h) Mitigating circumstances. Unless 
there are mitigating circumstances, 
benefits will not be paid to any eligible 
person for a course from which the 
student withdraws or receives a non- 
punitive grade which is not used in 
computing the requirements for grad¬ 
uation. Mitigating circumstances shall 
include but not be limited to: 

(1) Continuous pursuit of the pro¬ 
gram of training is precluded because 
of illness of the eligible person or be¬ 
cause of illness or death in his or her 
immediate family. 

(2) Unavoidable conditions arise in 
connection with the eligible person’s 
employment which preclude continu- 
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ous pursuit of the program. Such con¬ 
ditions are a geographical transfer or a 
change in the hours or conditions of 
employment. 

(3) Immediate family or financial ob¬ 
ligations beyond the control of the eli¬ 
gible person require him or her to sus¬ 
pend pursuit of the program of train¬ 
ing to obtain employment which pre¬ 
cludes the continuous pursuit of the 
training. 

(4) The course is being pursued by a 
student under subchapter V. chapter 
35. or under section 1733, Title 38. 
United States Code, who fails to satis¬ 
factorily complete a course without 
fault. 

(5) Discontinuance of a course by a 
school. 

(6) Unanticipated active duty mili¬ 
tary service, including active duty for 
training. (38 U.S.C. 1780(a); Pub. L. 
94-502. 90 Stat. 2383.) 

45. Section 21.4138 is revised to read 
as follows: 

§21.4138 Certification** and release of 
payments. 

Educational assistance allowance 
will be paid to or on behalf of a veter¬ 
an or eligible person under chapter 34 
or 35 on the basis of the appropriate 
certification required in §§21.4136, 
21.4137, 21.4203. 21.4204, and 21.4205 
concerning enrollment in or the pur¬ 
suit of a course during the reporting 
period. 

(a) Lump sum—in advance. A certifi¬ 
cation by an institution that the eligi¬ 
ble individual has enrolled will be suf¬ 
ficient to release a lump-sum payment 
to or on behalf of the individual for 
the entire quarter, semester or term 
no earlier than 30 days prior to the 
date the program of training is to 
begin, provided that the payment is 
made before June 1. 1977, and pro¬ 
vided the individual is: 

(1) A serviceman or servicewoman on 
active duty training on a half-time or 
greater basis, or 

(2) A serviceman or servicewoman on 
active duty training in a Predischarge 
Education Program course, regardless 
of the training time. 

(b) Lump sum—in month following. 
Such a certification by an institution 
will be sufficient to release the pay¬ 
ment of a lump sum to or on behalf of 
the individual for the entire quarter, 
semester or term in the month follow¬ 
ing .the receipt of the certification by 
the Veterans Administration, provided 
the individual is: 

(1) A serviceman or servicewoman 
who is on active duty and who is train¬ 
ing in a non-Predischarge Education 
Program course on a less than half¬ 
time basis, 

(2) A veteran or other eligible person 
who is not on active duty and who is 
training on a less than half-time basis. 
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(3) An individual referred to in para¬ 
graph (a) of this section who is receiv¬ 
ing payment after June 1, 1977, and 
who has not specifically requested an 
advance payment as provided in para¬ 
graph (d) of this section. 

(c) Payment released prior to June 1 , 
1977. Such a certification by an insti¬ 
tution will be sufficient to release the 
payment of educational assistance 
allowance for the month or fraction 
thereof in which the course will com¬ 
mence plus the allowance for the fol¬ 
lowing month, to a veteran or other 
eligible person who is not on active 
duty and who is training at a half-time 
or greater rate, provided the payment 
is made prior to June 1, 1977. Payment 
for months subsequent to those repre¬ 
sented by the advance payment shall 
be made each month in advance of 
that month's training subject to sub¬ 
mission of reports required from the 
school and student by §§ 21.4203, 
21.4204, and 21.4205. but if the month 
for which such payment is made is 
subsequent to May 1977, the payment 
shall be made in the month immedi¬ 
ately following the month in which 
the training occurs and is certified to 
the Veterans Administration. 

(d) Payment released subsequent to 
June 1, 1977. On and after June 1, 
1977, no advance payment will be 
made to any person who otherwise 
qualifies for one under either para¬ 
graph (a) or (c) of this section, unless 
the individual specifically requests an 
advance payment. On and after that 
date no individual shall be entitled to 
receive prepayment of benefits for 
training which occurs in months for 
which no advance payment is payable 
and no request for such a payment 
will be honored. 

(e) Payment for last month of train¬ 
ing. Payment for the last month of 
the enrollment period will not be re¬ 
leased to an individual pursuing an in¬ 
stitutional course not leading to a 
standard college degree until the Vet¬ 
erans Administration has received 
final certification as required by 
§§ 21.4203 and 21.4205. 

(f) Payment for intervals between 
terms. A certification such as de¬ 
scribed by this section will result in 
payment for intervals between individ¬ 
ual terms, quarters or semesters in ac¬ 
cordance with the following rules: 

(1) Payments will be made for such 
intervals during periods when the 
schools are temporarily closed under 
an established policy based upon an 
Executive order of the President or 
due to an emergency situation, and 
such periods shall not be counted as 
absences for the purposes of §21.4205. 

(2) Payments will be made for inter¬ 
vals between consecutive school terms, 
quarters or semesters where the veter¬ 
an or other eligible person transfers 
from one approved educational institu- 
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tion for the purpose of enrolling in 
and pursuing a similar course at the 
second institution, provided that the 
interval does not exceed 30 days. The 
days for which such a payment is 
made will count as absences for the 
purposes of § 21.4205. If the transfer is 
made to another school and the pro¬ 
gram in which the student will be en¬ 
rolled at the second institution is dif¬ 
ferent from that he or she was pursu¬ 
ing at the first school, no payment 
may be made for the interval. 

(3) Payments will be made for peri¬ 
ods between a semester, term, or quar¬ 
ter where the educational institution 
certifies the enrollment of the veteran 
or eligible person on an individual 
term, quarter or semester basis, if the 
interval does not exceed 1 full calen¬ 
dar month, except as provided in para¬ 
graph (f)(3) (i) through (iii) of this 
section. The days for which payment 
is made will count as absences for the 
purposes of § 21.4205. 

(i) No payment will be made for an 
interval between terms, quarters or se¬ 
mesters, if the student is training at 
less than a half-time rate, or is on 
active duty, even if the interval does 
not exceed 1 full calendar month. 

(ii) No payment will be made for an 
interval between terms, quarters or se¬ 
mesters. if the student requests, prior 
to authorization of an award or prior 
to negotiating the check, that no bene¬ 
fits be paid for the interval period. 

(iii) No payment will be made for an 
interval between terms, semesters, or 
quarters, if the veteran or eligible 
person will exhaust his or her entitle¬ 
ment by receipt of such a payment 
and it is to the advantage of the indi¬ 
vidual not to receive payment. (38 
UJS.C. 1780; Pub. L. 94-502, 90 Stat. 
2383.) 

Cross Rkferkiice.—L ump-sum payments. 
See §§ 21.4136(h) and 21.4137(e) Advance 
payments and prepayments. See 
§§ 21.4136(j) and 21.4137(g). 

46. In § 21.4145, paragraph (a) is re¬ 
vised to read as follows: 

§ 21.4145 Veteran-student services. 

(a) Eligibility. Veteran-students who 
are pursuing full-time programs of 
education or training under chapter 34 
are eligible to receive a work-study 
allowance. In return for the veteran- 
student's agreement to perform ser¬ 
vices for the Veterans Administration 
totaling 250 hours during an enroll¬ 
ment period an allowance in the 
amount of $625 will be paid. An ad¬ 
vance payment of $250 will be made 
for the first 100 hours agreed to be 
worked. Advances of lesser amounts 
may be made in return for agreements 
to perform services for periods of less 
than 100 hours. In the event the veter¬ 
an ceases to be a full-time student 
before completing such an agreement, 
the veteran may, with the approval of 
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the Director of the field station, or his 
or her designee, be permitted to com¬ 
plete that portion of an agreement 
that remains. Students must complete 
portions of an agreement within the 
same or immediately following term, 
quarter or semester in which the stu¬ 
dent ceases to be a full-time student. 
If the veteran terminates all training 
he or she will be permitted to com¬ 
plete that portion of an agreement 
represented by the sum of money al¬ 
ready advanced to the veteran for 
which no services have been per¬ 
formed. Portions of an agreement for 
which no advance has been made may 
not be authorized to be completed by 
those who have terminated all train¬ 
ing. (38 U.S.C. 1685; Pub. L. 94-502, 90 
Stat. 2383) 


47. Section 21.4146 is added to read 
as follows: 

§21.4146 Assignments of benefits prohib¬ 
ited. 

(a) General Section 3101(a), title 38, 
United States Code, provides that pay¬ 
ments of benefits due or to become 
due under the laws administered by 
the Veterans Administration shall not 
be assigned, except to the extent spe¬ 
cifically authorized by law. No law spe¬ 
cifically authorizes assignments of 
educational assistance allowances pay¬ 
able under chapters 34, 35 and 36, title 
38, United States Code, and therefore 
none shall be made. 

(b) Designating an attorney-in-fact 
In any case where a payee of an educa¬ 
tional assistance allowance has desig¬ 
nated the address of an attorney-in- 
fact as the payee’s address for the pur¬ 
pose of receiving his or her benefit 
check and has executed a power of at¬ 
torney giving the attorney-in-fact au¬ 
thority to negotiate such benefit 
check, such action shall be deemed to 
be an assignment and is prohibited. 

(c) Arrangements amounting to an 
assignment Payments may be made to 
a post office box address or a bank ad¬ 
dress only if the educational institu¬ 
tion attests that it has not entered 
into an assignment agreement with 
the student, and is not the attorney- 
in-fact of the student with power to 
negotiate an educational assistance 
check on behalf of the student and is 
not otherwise able to control the pro¬ 
ceeds of the benefits check. Such 
statements shall be subject to review 
and when determined to be false, may 
be cause for creation of an overpay¬ 
ment to the account of the veteran or 
other eligible person, for which the 
educational institution may be liable 
under the provisions of § 21.4009. 

(d) Correspondence school addresses. 
A request by a veteran or other eligi¬ 
ble person to send the benefit check 
payable to him or her at an address 


which is an educational institution pri¬ 
marily engaged in correspondence 
course instruction will be presumed 
not to be the actual address of the vet¬ 
eran or other eligible person and will 
not be honored. Benefits checks will 
not be sent to the veteran or other eli¬ 
gible person in that event until a new 
address is provided designating the in¬ 
dividual’s mailing address. 

(e) Referral to Committee on Educa¬ 
tional Allowances. When the evidence 
of record indicates that an educational 
institution has violated the terms of 
this section, the matter will be re¬ 
ferred to the field station Committee 
on Educational Allowances as provided 
in §§21.4207 and 21.4202(b)(4). (38 
U.S.C. 3101(a); Pub. L. 94-502, 90 Stat. 
2383.) 

48. In §21.4153, paragraph (c)(3) is 
revised and (c)(4) is added so that the 
revised and added material reads as 
follows: 

§ 21.4153 Reimbursement of expenses. 

• * • • • 

(c) Reimbursable expenses. • • • 

(3) Administrative expenses. An 
allowance for administrative expenses 
for which payment may be authorized 
will be determined in accordance writh 
the formula contained in this subpara¬ 
graph. Salary cost includes basic 
salary plus fringe benefits such as 
Social Security, retirement, and 
health, accident or life insurance 
which is provided all similarly circum¬ 
stanced State employees. 


Total salary cost 
reimbursable 

Allowable for 
administrative 
expense 

$5,000 or less----- 

$600. 

Over $5,000 but not exceeding 

$1,080. 

$10,000. 

Over $10,000 but not 

$1,080 for the first 

exceeding $35,000. 

$10,000 plus 
$1,000 for each 
additional $5,000 
or fraction 
thereof. 

Over $35,000 but not 

$6,535. 

exceeding $40,000. 

Over $40,000 but not 

$6,535 for the first 

exceeding $75,000. 

$40,000 plus $865 
for each 

additional $5,000 
or fraction 
thereof. 

Over $75,000 but not 

$12,960. 

exceeding $80,000. 

Over $80.000- 

$12,960 for the first 
$80,000 plus $755 
for each 

additional $5,000 
or fraction 
thereof. 


(4) Subcontracts. The State approv¬ 
ing agency may also be reimbursed for 
work performed by a subcontractor 
provided: 

(i) The work has a direct relation¬ 
ship to the requirements of chapters 


32, 34, 35, or 36 of title 38, United 
States Code, and 

(ii) The Director. Education and Re¬ 
habilitation Service has approved the 
subcontract in advance. (38 U.S.C. 
1774; iHib. L. 94-502, 90 Stat. 2383.) 

+ • • • • 

49. In § 21.4200, paragraph (e) is re¬ 
vised and paragraphs (h). (i), (j). (k), 
(1) and (m) are added so that the 
added and revised material reads as 
follows: 

§ 21.4200 Definitions. 


(e) Standard college degree. The 
term means an associate or higher 
degree awarded by: 

(1) An institution of higher learning 
that is accredited as a collegiate insti¬ 
tution by a recognized regional or na¬ 
tional accrediting agency; or 

(2) An institution of higher learning 
that is a “candidate” for accreditation, 
as that term is used by the regional or 
the national accrediting agencies; or 

(3) An institution of higher learning 
upon completion of a course which is 
accredited by an agency recognized to 
accredit specialized degree-level pro¬ 
grams. (38 U.S.C. 1652; Pub. L. 94-502, 
90 Stat. 2383.) 


(h) Institution of higher learning. 
The term means a college, university, 
or similar institution, including a tech¬ 
nical or business school, offering post¬ 
secondary level academic instruction 
that leads to an associate or higher 
degree if the school is empowered by 
the appropriate State education au¬ 
thority under State law to grant an as¬ 
sociate or higher degree. When there 
is no State law to authorize the grant¬ 
ing of a degree, the school may be rec¬ 
ognized as an institution of higher 
learning if it is accredited for degree 
programs by a recognized accrediting 
agency, or, it is a recognized candidate 
for accreditation as a degree-granting 
school by one of the national or re¬ 
gional accrediting associations and has 
been licensed or chartered by the ap¬ 
propriate State authority as a degree- 
granting institution. Such term shall 
include a hospital offering medical- 
dental internships or residencies ap¬ 
proved in accordance with § 21.4265(a) 
without regard to whether the hospi¬ 
tal grants a postsecondary degree. (38 
U.S.C. 1652; Pub. L. 94-502, 90 Stat. 
2383.) 

(i) Audited course. The term means 
any credit course which a student at¬ 
tends as a listener only with a prior 
understanding between school officials 
and the student that such attendance 
will not result in credit being granted 
toward graduation. See § 21.4252(1). (38 
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U.S.C. 1780(a)(3); Pub. L. 94-502, 90 
Stat. 2383.) 

(j) Nonpunitive grade. The term 
means any grade assigned for pursuit 
of a course, whether upon completion 
of the course or at the time of with¬ 
drawal from the course, which has the 
effect of excluding the course from 
any consideration in determining pro¬ 
gress toward fulfillment of require¬ 
ments for graduation. No credit 
toward the school's requirements for 
graduation is granted for such a grade, 
nor does the grade affect any other 
criteria for graduation by the policies 
of the school, such as a grade point 
average. Therefore, it has the same 
effect as an audited course. See 
§21.4135(e). (38 U.S.C. 1780(a)(4); Pub. 
L. 94-502. 90 Stat. 2383.) 

(k) Punitive grade. The term means 
a grade assigned for pursuit of a 
course which is used*in determining 
the student’s overall progress toward 
completion of the school s require¬ 
ments for graduation. Unlike the non¬ 
punitive grade, the punitive grade does 
affect the criteria to be met by the 
student for graduation, l.e.. it is a 
factor in computing the student's 
grade average or grade point average, 
for example. For this reason it is not 
the same as an audited course, since it 
does have an effect upon the student’s 
ability to meet the school’s criteria for 
graduation. See § 21.4135(e). (38 U.S.C. 
1780(a)(4); Pub. L. 94-502, 90 Stat. 
2383.) 

(l) Drop-add period. The term means 
a reasonably brief period at the begin¬ 
ning of a term, not to exceed 30 days, 
officially designated by a school for 
unrestricted enrollment changes by 
students. (38 U.S.C. 1780(a)(4); Pub. L. 
94-502, 90 Stat. 2383.) 

(m) Normal commuting distance. 
Two locations that are within 55 miles 
of each other are within normal com¬ 
muting distance. Furthermore, a 
branch, extension or additional facili¬ 
ty of a school located more than 55 
miles from the school’s main campus 
or parent facility will be considered 
within normal commuting distance 
only if: 

(1) School records show that, prior 
to the establishment of the additional 
teaching site, at least 20 students or 5 
percent of the enrollment, whichever 
is the lesser, on the main campus or 
parent facility were regularly commut¬ 
ing from the area where the additional 
teaching site is located; or 

(2) Other comparable evidence clear¬ 
ly shows that students commute regu¬ 
larly between the two locations. (38 
U.S.C. 1789(c); Pub. L. 94-502, 90 Stat. 
2383.) 

50. Section 21.4201 is revised to read 
as follows: 
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§21.4201 Restrictions on enrollment; per¬ 
centage of students receiving financial 
support. 

(a) General. No enrollment in any 
course may be approved for an eligible 
veteran, not already enrolled, for any 
period during which more than 85 per¬ 
cent of the students enrolled in the 
course are having all or part of their 
tuition, fees, or other charges paid to 
or for them by the educational institu¬ 
tion, the Veterans Administration pur¬ 
suant to title 38, United States Code, 
and/or the grants of any other Feder¬ 
al agency, except: 

(1) This restriction shall not apply 
to any farm cooperative course, any 
course of Special Assistance for the 
Educationally Disadvantaged, offered 
pursuant to subchapter V, chapter 34, 
title 38, United States Code, or any ap¬ 
proved course offered under contract 
with the Department of Defense 
which is on or immediately adjacent to 
a military base and which is available 
only to active-duty military personnel 
and their dependents and has been ap¬ 
proved by the State approving agency 
of the State where the base is located 
or the State of the parent school if the 
course is offered overseas. 

(2) The restriction may be waived in 
whole or part. 

(b) Status of school The require¬ 
ments of this section apply to courses 
offered by all educational institutions 
except those set out in paragraph 
(a)(1) of this section, regardless of 
whether the institution is degree- 
granting. proprietary profit, propri¬ 
etary nonprofit, public and/or tax-sup- 
ported. 

(c) Identification of affected courses. 
An 85-15 percent ratio must be com¬ 
puted for each course of study or cur¬ 
riculum leading to a separate approved 
educational or vocational objective. 
Computations will not be made for 
unit subjects, unless only one unit sub¬ 
ject is approved by the State approv¬ 
ing agency to be offered at a separate 
branch or extension of a school. 
Courses or curricula which are offered 
at separately approved branches or ex¬ 
tensions must have an 85-15 percent 
ratio computed separately from the 
same course offered at the parent in¬ 
stitution. The count of students at¬ 
tending the branch may not be added 
to those attending the parent institu¬ 
tion even for the same courses or cur¬ 
ricula. However, the count of those at¬ 
tending courses or curricula offered at 
an additional facility, as opposed to a 
branch or extension, must be added to 
those attending the same course at the 
parent institution. Pursuit of a course 
or curriculum that varies in any way 
from a similar course, although it may 
have the same designation as the 
other similar course or curriculum, 
will require a separate 85-15 percent 
computation. A course or curriculum 
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will be considered to vary from an¬ 
other if there are different attendance 
requirements, required unit subjects 
are different, required completion 
length is different, etc. 

(1) Separate courses for computation 
purposes in institutions of higher 
learning will be determined by general 
curriculum only until the point at 
which it is reasonable to assume a 
major field would be declared and 
after that point by specific curricu¬ 
lum. 

(1) In 2-year institutions of higher 
learning, general curricula such as AA 
(Associate of Arts) or AS (Associate of 
Science) degrees with no major speci¬ 
fied, will require separate computa¬ 
tions for each curriculum. Terminal 2- 
year courses (i.e., AAS (Associate of 
Applied Science), dental technology or 
auto mechanics certificate) and other 
associate degree courses where a field 
is specified must be computed sepa¬ 
rately for each objective. 

(ii) Students attending 4-year insti¬ 
tutions of higher learning and gradu¬ 
ate schools may be counted in general 
curricula such as BA (Bachelor of Art) 
and BS (Bachelor of Science) only 
until the normal point at which the 
school requires the student to declare 
a major subject. Then the 85-15 per¬ 
cent computation must be made for 
each specific curriculum, i.e. BS 
(Bachelor of Science) in electrical en¬ 
gineering, MA (Master of Arts) in Eng¬ 
lish. etc. 

(2) NCD (Noncollege degree) courses 
must be computed separately by ap¬ 
proved vocational objective. If several 
curricula lead to the same coded voca¬ 
tional objective, each must meet the 
85-15 percent requirement separately, 
unless it can be shown that two or 
more courses are identical in all re¬ 
spects (scheduling, hours devoted to 
each unit subject etc.). Branch or ex¬ 
tension courses will be computed sepa¬ 
rately from courses at the main 
campus. Courses offered on a full- and 
part-time basis which are identical in 
length and content will be combined 
for computing the ratio. 

(d) Waivers by the Administrator. 
The following waivers have been 
granted by the Administrator: 

(1) Waive counting all graduate stu¬ 
dents in receipt of any Federal assist¬ 
ance (other than Veterans Administra¬ 
tion benefits) and any support from 
the institution. No specific application 
for this waiver is required from the 
school. 

(2) Waive counting all undergrad¬ 
uate and noncollege degree students, 
receiving any assistance provided by 
an institution, if the institutional 
policy for determining the recipients 
of such aid is equal with respect to vet¬ 
erans and nonveterans alike. An appli¬ 
cation will not be required for this 
type of waiver. 
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(3) Waive counting students in re¬ 
ceipt of all types of Federal assistance 
other than Basic Educational Oppor¬ 
tunity Grants and Supplementary 
Educational Opportunity Grants. Spe¬ 
cific examples of this type of waiver 
are benefits administered by the 
Social Security Administration, Feder¬ 
al grants supporting specific programs 
such as law enforcement (LEEP, Safe 
Cities Act grants), nursing. Govern¬ 
ment Employees’ Training Act support 
and tuition aid paid by an armed serv¬ 
ice to active duty personnel. No specif¬ 
ic application is required for this 
waiver. 

(4) Waive counting students enrolled 
in all courses of flying clubs estab¬ 
lished, organized, and operated pursu¬ 
ant to regulations of a military depart¬ 
ment of the Armed Forces as “nonap- 
propriated sundry fund activities” 
which are governmental instrumental¬ 
ities. 

(5) Waive application of the formula 
to courses open only to military per¬ 
sonnel, their dependents, and civilian 
employees of a military installation, 
when the course is offered on or adja¬ 
cent to the base, under contract with 
the Department of Defense, and the 
branch or extension is approved by 
the State approving agency in the 
State where the military installation is 
located. In the case of foreign military 
installations, approval will be by the 
State approving agency in the State 
where the parent school is located. If 
the course is offered to other students, 
the 85-15 percent requirement must 
be met. A specific application will not 
be required for this waiver. 

(e) Waivers by field station Direc¬ 
tors . Field station Directors are dele¬ 
gated authority to grant waivers under 
the following conditions: 

(1) Notwithstanding any type of 
waiver provided for in paragraphs (d) 
and (e) of this section, station Direc¬ 
tors are authorized to waive 85-15 per¬ 
cent computations for institutions 
which certify that 35 percent or less of 
their enrollment receives Veterans Ad¬ 
ministration educational assistance 
(compute main campuses and 
branches separately). Such certifica¬ 
tions must be provided to the Veterans 
Administration on a continuing basis 
in accordance with the time limits 
shown in paragraph (e)(2)(iii) of this 
section. Such waiver will not be grant¬ 
ed for any course in which the per¬ 
centage of Veterans Administration- 
supported veterans enrolled exceeds 
85 percent. Station Directors are re¬ 
sponsible for taking forceful action to 
identify specific courses of study 
which may exceed 85 percent Veterans 
Administration-supported enrollment 
even if such courses are offered by 
schools having 35 percent or few f er vet¬ 
erans in the total school population. 
All station Directors will require full 
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85-15 percent ratio computations for 
courses with extraordinarily dispro¬ 
portionate Veterans Administration- 
supported enrollments, to show com¬ 
pliance with the law. 

(2) Waive computation of the 85-15 
percent ratio, as to undergraduate or 
noncollege students, in any course of¬ 
fered by an institution of higher learn¬ 
ing or noncollege degree school if 35 
percent or fewer of the students in the 
course receive Veterans Administra¬ 
tion education benefits, and the per¬ 
centage of Veterans Administration- 
supported students in the course plus 
the percentage of the school’s total en¬ 
rollment in all courses at all locations 
receiving Basic Educational Opportu¬ 
nity Grants or Supplementary Educa¬ 
tional Opportunity Grants totals 85 
percent or less. For example, if a 
school finds that 29 percent of the en- 
rollees in an AA (Associate of Arts) in 
business degree curriculum receive 
Veterans Administration payments 
and 52 percent of the school’s total en¬ 
rollment receives Basic Educational 
Opportunity Grants and Supplemen¬ 
tary Educational Opportunity Grants 
support, the total of the percentages 
(81 percent) qualifies that AA (Asso¬ 
ciate of Arts) in business degree for a 
waiver of any further 85-15 percent 
ratio computation. 

(i) Satisfactory compliance with the 
85-15 percent requirements is assumed 
when the preceding conditions of 
paragraph (e)(2) of this section are 
fulfilled. If the total of the two per¬ 
centages exceeds 85 percent, the ratio 
must be computed for that course with 
Basic Educational Opportunity Grants 
and Supplementary Educational Op¬ 
portunity Grants recipients included 
in the 85 percent portiotrof the ratio. 

(ii) When more than 35 percent of 
the students enrolled in a course re¬ 
ceive Veterans Administration assist¬ 
ance, the ratio must be computed for 
that course with Basic Educational 
Opportunity Grants and Supplemen¬ 
tary Educational Opportunity Grants 
recipients included in the 85 percent 
portion of the ratio unless waiver has 
been granted under paragraph (e)(1) 
of this section. 

(iii) This count of Veterans Adminis¬ 
tration-supported students, school- 
supported students, and Basic Educa¬ 
tional Opportunity Grants or Supple¬ 
mentary Educational Opportunity 
Grants recipients must be computed 
within 30 days of the beginning of 
each regular academic term (summer 
sessions excluded) for application to 
the next term for the purpose of waiv¬ 
ing the computation of an 85-15 per¬ 
cent ratio for each affected course. 
For schools not operating on a term 
basis, counts as of the last day of the 
quarter must be completed within 30 
days of the end of each calendar quar¬ 
ter (March, June. September, Decem¬ 


ber). If this count is not submitted to 
the field station Director for a course 
which previously had its ratio compu¬ 
tation waived, under paragraph (e)(1) 
or (2) of this section, a complete com¬ 
putation will be required before any 
new enrollment of eligible veterans 
may be processed for that course. 

(3) Schools which offer courses not 
meeting the 85-15 percent require¬ 
ment for any reason may apply to the 
appropriate station Director for a 
total waiver of the requirements 
except for Veterans Administration 
benefits. The school must state the 
specific basis of the total waiver re¬ 
quest, show the computation of the 
ratio for the affected course, and 
submit sufficient information to allow 
the field station Director to judge the 
merits of the request against the crite¬ 
ria shown in paragraph (e)(3)(i) 
through (v) of this section. The Direc¬ 
tor should use .all Veterans Adminis¬ 
tration sources as well as data and 
statements submitted by the school 
when considering a total waiver re¬ 
quest in relation to these criteria: 

(i) Availability of comparable alter¬ 
native educational facilities effectively 
open to veterans in the vicinity of the 
school requesting a waiver. 

(ii) Status of the sciiool requesting a 
waiver as a developing institution pri¬ 
marily serving a disadvantaged popu¬ 
lation. The school should enclose a 
copy of the notification of developing 
status from the Office of Education, if 
applicable. Otherwise, the school 
should submit data sufficient to allow 
the field station Director to judge 
whether the school is similar to offi¬ 
cially classified developing institutions 
according to the criteria and data cate¬ 
gories published in Part 169, Subpart 
B. Title 45. Code of Federal Regula¬ 
tions. The requirements of those crite¬ 
ria that a school be a “public or non¬ 
profit” institution need not be met. 

(iii) Previous compliance history of 
the school, including such factors as 
false or deceptive advertising com¬ 
plaints, enrollment certification time¬ 
liness and accuracy, and amount of 
school liability indebtedness to the 
Veterans Administration. 

(iv) General effectiveness of the 
school’s program in providing educa¬ 
tional and employment opportunities 
to the particular veteran population it 
serves. Factors to be considered should 
include the percentage of veteran-stu¬ 
dents completing the first year of the 
course of study and completing the 
entire course, results of the 50 percent 
employment survey for vocational ob¬ 
jective courses, ratio of educational 
and general expenditures to full-time 
equivalency enrollment, etc. 

(v) Waivers will not be granted by 
the field station Director for courses 
in which the percentage of veterans 
enrolled exceeds 85 percent, except in 
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courses offered by military aero clubs 
or in courses exempted by law in para¬ 
graph (a)(1) of this section. If more 
than 85 percent of the students in any 
other course are receiving benefits 
from the Veterans Administration and 
the school applied for a waiver, the 
field station Director will submit the 
matter with his or her recommenda¬ 
tion to the Director, Education and 
Rehabilitation Service for a determi¬ 
nation. 

(4) All submissions required for lim¬ 
ited waiver of 85-15 percent require¬ 
ments under the criteria in paragraph 

(e)(3)(i) through (v) or otherwise 
under paragraph (e) of this section 
will be made by schools to Directors of 
the respective field stations of jurisdic¬ 
tion. If a school disagrees with a Direc¬ 
tor’s determination concerning waiver. 
It may request that the application 
along with the Director’s recommen¬ 
dation be forwarded to Central Office 
for administrative review. 

(f) Records of waivers. All w^aivers of 
85-15 percent requirements, whether 
limited or total and whether granted 
by a field station Director under the 
authority delegated to him or her by 
the Administrator or by a Central 
Office decision upon administrative 
review, will be made part of the school 
folder and will be subject to annifal 
review for continuation. 

(g) Countable assistance for 85-15 
percent computations. In conjunction 
with the waivers provided for in para- 
graphd (d) and (e) of this section, the 
following forms of assistance must be 
counted for determining compliance 
with 85-15 percent requirements 
unless computation is waived under 
paragraph (e)(1) of this section: 

(1) Accredited graduate and ad¬ 
vanced professional courses: Count 
only Veterans Administration assist¬ 
ance provided under chapters 31. 32, 
34, and 35, except for courses offered 
on or adjacent to a military installa¬ 
tion as explained in paragraph (aXl) 
of this section. 

(2) All other courses: 

(i) Count Veterans Administration 
assistance provided under chapters 31. 
32. 34, and 35. except farm coopera¬ 
tive, assistance under subchapter V of 
chapter 34, and courses offered on or 
adjacent to a military base open to 
only active duty personnel and their 
dependents (and civilian employees of 
the base, if w f aived by the field station 
Director or Central Office upon ad¬ 
ministrative review). 

(ii) Count Basic Educational Oppor¬ 
tunity Grants and Supplementary 
Educational Opportunity Grants as 
Federal assistance, unless computation 
for a course is waived by the field sta¬ 
tion Director (see paragraph (eX2) of 
this section) under authority delegat¬ 
ed by Central Office. 
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(iii) Count all support offered by the 
institution, unless covered by Adminis¬ 
trator’s waiver under paragraph (d)(2) 
of this section or waived by the field 
station Director or Central Office. 

(h) Computation of 85-15 percent 
ratio . To determine if the requirement 
has been met (except as provided in 
paragraph (e)(2) of this section) the 
number of students in a course who 
are not veterans, are not receiving a 
form of Federal or institutional aid 
(exclusive of waivers and statutory ex¬ 
emptions). or are receiving a form of 
aid but have been waived as provided 
in paragraph (d) or (e) of this section, 
will be compared to the total number 
of students enrolled in the course. If 
the non-Veterans Administration, non¬ 
supported students, and supported but 
waived students do not comprise at 
least 15 percent of the total enroll¬ 
ment. the 85-15 percent requirement 
has not been met for that course. 

(1) If all students in a course are 
full-time trainees, the ratio is comput¬ 
ed simply by dividing the sum of all 
non-Veterans Administration, nonsup¬ 
ported and supported but w r aived stu¬ 
dents by the total number of students: 
e.g. 20 non-Veterans Administration, 
nonsupported and waived students di¬ 
vided by 100 total students equals .20; 
the 15 percent requirement would be 
met in this case. 

(2) Ratios which include less than 
full-time students may be computed 
by comparing full-time equivalent 
non-Veterans Administration, nonsup¬ 
ported and waived students to the 
total number of full-time equivalent 
students. For example, assume that 
there are 100 students enrolled in a 
particular course of study; 75 are full¬ 
time students and 25 are half-time. 
The total full-time equivalency enroll¬ 
ment would be 75 plus 12.5 or 87.5. 
Similarly, if 20 non-Veterans Adminis¬ 
tration, nonsupported or waived stu¬ 
dents are full-time trainees and five 
are half time students, the non-Veter- 
ans Administration, nonsupported or 
waived full-time equivalency would be 
20 plus 2.5 or 22.5. The ratio is com¬ 
puted by dividing non-Veterans Ad¬ 
ministration. nonsupported and 
waived equivalencies by total full-time 
equivalencies: 22.5 divided by 87.5 
equals .26. In this example the 15 per¬ 
cent non-Veterans Administration re¬ 
quirement would be fulfilled. 

(3) The 85-15 percent ratio for flight 
courses shall be computed by compar¬ 
ing the number of hours of training 
received by countable students in the 
preceding 30 days to the total number 
of hours of training received by all 
students in the same period. Hours of 
training: 

(i) In the private pilot’s course shall 
be excluded; 

(ii) Considered for students enrolled 
in courses approved under Part 141. 
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Title 14, Code of Federal Regulations 
(the Federal Aviation Administration 
Regulations) shall be actual hours of 
logged instructional flight time or 
charges; and 

(iii) Considered for students enrolled 
in courses not approved under Part 
141, Title 14. Code of Federal Regula¬ 
tions. such as in courses for navigator 
or flight engineer, shall include 
ground training time in addition to 
actual logged instructional flight time 
or charges. 

(i) Certifications of 85-15 percent 
compliance. Results of the ratio com¬ 
putation for each affected course must 
be submitted to the appropriate field 
station no later than 30 days after the 
beginning of each regular school term 
(excluding summer sessions) or before 
the beginning date of the next term, 
whichever occurs first. Certification 
for courses not offered on a term basis 
must be received by the Veterans Ad¬ 
ministration no later than 30 days 
after the end of each calendar quarter. 

(1) New enrollments of eligible veter¬ 
ans in a course will be processed by 
the Veterans Administration based on 
submission of the most recent availa¬ 
ble computation and satisfactory 85-15 
percent ratio. However, no benefit will 
be paid for the term when the most 
recent computation establishes that 
the school does not have a satisfactory 
85-15 percent ratio, except for those 
enrollments which have a beginning 
date prior to or the same as the date 
the school completed this computa¬ 
tion. If a school falls to submit a 
timely computation, no benefits will 
be paid for any enrollment with a be¬ 
ginning data subsequent to the end of 
the last period for which a satisfactory 
computation was in force until a satis¬ 
factory computation has been certified 
by the school. Further enrollments for 
the current or future terms may be 
processed once again only after the 
school submits a certification showing 
that the proper ratio has been reestab¬ 
lished. When a school shows a reestab¬ 
lished 85-15 percent ratio, each new 
veteran enrollment submitted after 
reestablishment must be individually 
computed into the ratio to ensure that 
the 85 percent limitation is not again 
immediately exceeded. Individual com¬ 
putations w r ill be required until the 
end of the term for which the ratio 
w as reestablished. 

(2) No student will be counted more 
than one time in any computation of 
an 85-15 percent ratio. If a student re¬ 
ceives both Veterans Administration 
or other countable benefits and a non- 
countable or waived type of benefit, 
that student must be included in the 
countable (85 percent) portion of the 
ratio. 

(3) Once a student is properly en¬ 
rolled in a course, either before De¬ 
cember 1. 1976. or after November 30, 
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1976, in a course which meets the 85- 
15 percent requirement, such a stu¬ 
dent may not have benefits for that 
course terminated because the 85-15 
percent requirement is subsequently 
not met, as long as the student’s en¬ 
rollment remains continuous. A stu¬ 
dent enrolled in an institution orga¬ 
nized on a term basis need not attend 
summer sessions in order to maintain 
continuous enrollment. An enrollment 
may also be considered continuous if a 
‘‘break” in enrollment is wholly due to 
circumstances beyond the student’s 
control such as serious illness. (38 
U.S.C. 1673(d); Pub. L. 94-502, 90 Stat. 
2383.) 

51. In § 21.4202, paragraph (c) is re¬ 
vised to read as follows: 

§ 21.4202 Overcharges; restrictions on en¬ 
rollments. 


(c) Restrictions; proprietary schools . 
Enrollment will not be approved for 
any veteran or eligible person under 
the provisions of chapter 34 or 35 re¬ 
spectively, in any proprietary school 
of which the veteran or eligible person 
is an official authorized to sign certifi¬ 
cates of enrollment or monthly certifi¬ 
cates of attendance, an owner or an of¬ 
ficer. 

52. In §21.4203, paragraphs (b)(1) 
and (c) are revised and paragraph (d) 
(3) is added so that the added and re¬ 
vised material reads as follows: 

§ 21.4203 Reports by schools; require¬ 
ments. 

• • • • + 

(b) Entrance or reentrance. • • • 

(1) Schools organized on a term, 
quarter or semester basis shall gener¬ 
ally report enrollment for the term, 
quarter, semester, ordinary school 
year or ordinary school year plus 
summer term. If a certification covers 
two or more terms, the school will 
report the dates for the break between 
terms if a term ends and the following 
term does not begin in the same or the 
next calendar month. No allowances 
are payable for these intervals. The 
school will report the period between 
each term, quarter or semester, if the 
eligible veteran or student elects not 
to be paid for the intervals between 
terms. Where the student is a veteran 
or eligible person pursuing a program 
on a less than half-time basis or is a 
serviceman or servicewoman, a sepa¬ 
rate enrollment certification will be re¬ 
quired for each term, quarter, or se¬ 
mester. 

(i) At the discretion of the Adminis¬ 
trator, payment may be made for 
breaks, including intervals between 
terms, within a certified period of en¬ 
rollment during which the school is 
dosed under an established policy 


based upon an order of the President 
or due to an emergency situation. 

(ii) Where a veteran or an eligible 
person, who is pursuing a course lead¬ 
ing to a standard college degree, trans¬ 
fers between consecutive school terms 
from one approved institution to an¬ 
other approved institution, for the 
purpose of enrolling in, and pursuing, 
a similar course at the second institu¬ 
tion, the veteran or eligible person 
shall, for the purpose of entitlement 
to the payment of educational assist¬ 
ance allowance, be considered to be en¬ 
rolled at the first institution during 
the interval, if the interval does not 
exceed 30 calendar days, following the 
termination date of the school term of 
the first institution. (38 U.S.C. 1780; 
Pub. L. 94-502, 90 Stat. 2383) 

• * • • • 

(c) Course changes . Any changes in 
the number of credit hours or the 
clock hours of attendance or instruc¬ 
tion or any other modification in the 
course as certified at enrollment, in¬ 
cluding nonpunitive grades, must be 
reported promptly to the Veterans Ad¬ 
ministration. In institutions this re¬ 
porting requirement will be satisfied if 
the official date of the change of 
status is reported in accordance with 
§ 21.4253(d) or 21.4254(c)(7). 

(d) Interruptions and terminations. 
When a veteran or eligible person in¬ 
terrupts or terminates his or her train¬ 
ing for whatever reason, including un¬ 
satisfactory conduct or progress, this 
fact must be reported promptly to the 
Veterans Administration. 

• • • • • 

(3) If the educational institution is 
making a report pursuant to this para¬ 
graph or paragraph (c) of this section, 
a statement of mitigating circum¬ 
stances known to the educational in¬ 
stitution, where appropriate, shall be 
included. Mitigating circumstances are 
relevant to changes in status which 
are withdrawals. They are also rele¬ 
vant to changes in status resulting 
from nonpunitive grades. 

• • • • • 

53. In §21.4205, paragraph (c)(5) is 
added to read as follows: 

§ 21.4205 Absences. 

• • • • • 

(c) Reporting. • • • 

(5) Where a veteran or eligible 
person, who is pursuing a course not 
leading to a standard college degree, 
transfers between consecutive school 
terms within a school year from one 
approved institution to another insti¬ 
tution, for the purpose of enrolling in. 
and pursuing, a similar course at the 


second institution, the veteran or eligi¬ 
ble person shall, for the purpose of en¬ 
titlement to the payment of the edu¬ 
cational assistance allowance, be con¬ 
sidered to be enrolled at the first insti¬ 
tution during the interval if the inter¬ 
val does not exceed 30 calendar days 
following the termination date of the 
school term of the first institution, 
but such periods shall be counted as 
absences for the purposes of this sec¬ 
tion. (38 U.S.C. 1780(a); Pub. L. 94-502, 
90 Stat. 2383.) 

54. In § 21.4206. paragraph (a) is re¬ 
vised to read as follows: 

§ 21.4206 Reporting fee. 

» « • • + 

(a) Except as provided in paragraph 
(b) of this section, the reporting fee 
will be computed for each calendar 
year by multiplying $5 by the number 
of eligible veterans and eligible per¬ 
sons enrolled under chapter 34. chap¬ 
ter 35, or chapter 36 on October 31 of 
that year. 

• • • • + 

55. In § 21.4208, paragraph (a) is re¬ 
vised to read as follows: 

§21.4208 Central Office Education and 
Training Review Panel. 

(a) Purpose . The panel will receive 
evidence and hear the testimony of 
witnesses and the arguments of inter¬ 
ested parties regarding matters consid¬ 
ered by the field station Committee on 
Educational Allowances and make rec¬ 
ommendations to the Director, Educa¬ 
tion and Rehabilitation Service, in 
connection with such matters which 
are before him or her for final admin¬ 
istrative determination under 
§ 21.4201, 21.4202, or 21.4207. 

• • • • • 

56. In § 21.4209, paragraphs (a). 
(b)(2), and (f) are revised and para¬ 
graph (b)(4), (5), (6), and (7) is added 
so that the added and revised material 
reads as follows: 

§ 21.4209 Examination of records. 

(a) Availability. Notwithstanding 
any other provision of law, the records 
and accounts of educational institu¬ 
tions pertaining to eligible veterans or 
eligible persons who received educa¬ 
tional assistance under chapters 31. 32, 
34, 35. or 36, title 38. United States 
Code, as well as the records of other 
students which are necessary to enable 
the Veterans Administration to ascer¬ 
tain institutional compliance with the 
requirements of these chapters, shall 
be available for examination by duly 
authorized representatives of the Gov¬ 
ernment. (38 U.S.C. 1790; Pub. L. 94- 
502, 90 Stat. 2383.) 
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(b) Type of records. Each school will 
upon request of duly authorized repre¬ 
sentatives of the Government make 
available for examination all appropri¬ 
ate records and accounts, including 
but not limited to: 


(2) Records of previous education or 
training of veterans and eligible per¬ 
sons at the time of admission as stu¬ 
dents and records of advance credit, if 
any. granted by the school at the time 
of admission. 


(4) Records of all advertising, sales 
or enrollment materials as required by 
§ 21.4252(h) and section 1796(b), title 
38. United States Code. 

(5) Records and computations show¬ 
ing compliance with the requirements 
of §21.4201 regarding the 85-15 per¬ 
cent ratio of students for each course. 

(6) Records necessary to demon¬ 
strate compliance with the require¬ 
ments of § 21.4252(e) pertaining to the 
time necessary to complete a corre¬ 
spondence course. 

(7) Records necessary to demon¬ 
strate compliance with the require¬ 
ments of § 21.4252(g) pertaining to em¬ 
ployment of graduates of the course. 

• ♦ • • • 

(f) Retention of records. The records 
and accounts, including those pertain¬ 
ing to students not receiving benefits 
from the Veterans Administration, as 
described in this section, pertaining to 
each period of enrollment of a veteran 
or eligible person, will be kept intact 
and in good condition at the school for 
at least 3 years following the termina¬ 
tion of such enrollment period. Longer 
retention will not be required unless a 
written request is received from the 
General Accounting Office or the Vet¬ 
erans Administration not later than 30 
days prior to the end of the 3-year 
period. 

§21.4233 (Amended! 

56a. In § 21.4233(a)(1) is amended by 
deleting §21.4270 (c) and (g) and in¬ 
serting 4 '§ 21.4270 (e) and (i) M in the 
first sentence. 

57. In §21.4235. paragraph (aWl) is 
revised and paragraph (j) is added so 
that the reused and added material 
reads as follows: 

§ 21.4235 Predischarge Education program 
(PREP) and Special Assistance for 
Educationally Disadvantaged Veterans; 
Chapter 34. 

(a) Enrollment Enrollment of a vet¬ 
eran may be approved in any elemen¬ 
tary, secondary, preparatory, refresh¬ 
er, remedial, deficiency, or special edu¬ 
cational assistance course not other¬ 


wise prohibited, regardless of his or 
her previous educational experience; 

(1) While he or she is on active duty 
and meets the eligibility requirements 
of § 21.1040(e)(3) and chapter 32. title 
38. United States Code, if such course 
or courses (but not including corre¬ 
spondence courses) are required to re¬ 
ceive a secondary school diploma, or if 
such course or courses (including indi¬ 
vidual unit subjects within a General 
Education Development (G.E.D.) ex¬ 
amination program) are required for 
or preparatory to the pursuit of an ap¬ 
propriate course or training program 
in an approved educational institution 
or training establishment; or 


(j) Enrollment restrictions. After Oc¬ 
tober 31, 1976, no person other than a 
member of the Armed Forces de¬ 
scribed in section 1631(b), title 38, 
United States Code, shall be permitted 
to enroll or reenroll in any course pro¬ 
vided under the authority of sub¬ 
chapter VI. chapter 34. title 38, United 
States Code. See § 21.5040. (38 U.S.C. 
1696(d); Pub. L. 94-502, 90 Stat. 2383.) 

58. In §21.4236, paragraphs (c) and 
(d) are revised to read as follows: 

§21.4236 Special supplemental assistance 
(tutorial). 

• • • • • 

(c) Educational assistance 
allowance. In addition to payment of 
educational assistance allowance at 
the monthly rates specified in 
§ 21.4136 or § 21.4137 the cost of such 
tutorial assistance in an amount not to 
exceed $65 per month will be author¬ 
ized. 

(d) Entitlement charge. No charge 
will be made against the period of the 
veteran’s entitlement as computed 
under § 21.1041 or the eligible person’s 
entitlement as computed under 
§21.3044. Special supplemental assist¬ 
ance provided under this section will 
not exceed a maximum of $780. (38 
U.S.C. 1690, 1692, 1693; Pub. L. 94-502. 
90 Stat. 2383.) 

59. In §21.4251, paragraphs (a) and 
(f) are revised to read as follows: 

§ 21.4251 Period of operation of course. 

(a) General A course offered by a 
school other than a job training estab¬ 
lishment will be appropriate for the 
enrollment of a veteran or eligible 
person only if it has been in operation 
for 2 years or more immediately prior 
to the date of enrollment of such 
person, except that this provision does 
not apply to: 

(1) Any course to be pursued in a 
public or other tax-supported educa¬ 
tional institution including the flying 
clubs which are the subject of 
§ 21.4201(d)(4); 


(2) Any course which is similar in 
character to instruction previously of¬ 
fered by the school for more than 2 
years; 

(3) Any course which has been of¬ 
fered by a school for a period of more 
than 2 years, notwithstanding that the 
school has moved to another location 
within the same general locality, or 
where the school has made a complete 
move with substantially the same fac¬ 
ulty. curricula, and students, without 
a change in ownership; 

(4) Any course which is offered by a 
nonprofit school of college level and 
which is recognized for credit toward a 
standard college degree; 

(5) Any course for the educationally 
disadvantaged or Predischarge Educa¬ 
tion Program offered by a proprietary 
nonprofit educational institution, at 
the principal or branch location, when 
the institution offering the course has 
been in operation for more than 2 
years; or 

(6) Any course offered by an educa¬ 
tional institution under a contract 
with the Department of Defense that 
(i) is given on. or immediately adjacent 
to, a military base, (ii) is available only 
to active duty military personnel and/ 
or their dependents and (iii) has been 
approved by the State approving 
agency of the State in which the base 
is located or by the State approving 
agency in the State having jurisdiction 
over the educational institution offer¬ 
ing the course when the course is a 
degree course being taught outside the 
United States. See paragraph (f) of 
this section for specific additional re¬ 
quirements as to branch location 
schools. A course is being given at a lo¬ 
cation immediately adjacent to a mili¬ 
tary base if the facilities are clearly 
neighboring to the base or are in close 
proximity to it and must be easily ac¬ 
cessible to active duty personnel. The 
location must be under effective super¬ 
vision of the base military authorities. 
(38 U.S.C. 1789(b); Pub. L. 94-502, 90 
Stat. 2383.) 


(f) Subsidiary branch or extension. 
Notwithstanding the provisions of 
paragraph (a) (1), (2). (3), or (4) of this 
section the 2-year period of operation 
requirement will apply to courses at 
subsidiary branches or extensions as 
provided in the following subpara¬ 
graphs: 

(1) This requirement will apply to 
any course offered by a branch or ex¬ 
tension of a public or other tax-sup¬ 
ported institution where the branch or 
extension is located outside of the 
area of the taxing jurisdiction provid¬ 
ing support to such institution; 

(2) This requirement will apply to 
any course offered by a branch or ex¬ 
tension of a proprietary profit or pro¬ 
prietary nonprofit educational institu- 
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tion where the branch or extension is 
located beyond the normal commuting 
distance of such institution and to a 
proprietary profit educational institu¬ 
tion. even if the branch or extension is 
located within commuting distance; 

(3) Additional facilities acquired by a 
school in the same general locality be¬ 
cause of space limitations will not be 
considered to be a subsidiary branch 
or extension and will not be subject to 
the 2-year limitation if all of the fol¬ 
lowing conditions are met: 

(i) The school has been in operation 
for a period of 2 years or more; 

(ii) The school has reached the limit 
of its enrollment capacity in its pres¬ 
ent facilities; 

(iii) The courses to be offered at the 
additional facilities are the same as 
those given in the present facilities; 
and 

(iv) The additional facilities are 
within normal commuting distance of 
the present facilities. (38 U.S.C. 1789; 
Pub. L. 94-502. 90 Stat. 2383.) 

• • • • • 

60. In § 21.4252, paragraph (e), (f)(1), 
and (h) are revised and paragraphs (i) 
and (j) are added so that the added 
and revised material reads as follows: 

§ 21.4252 Courses precluded. 

• * • • • 

(e) Correspondence courses. Enroll¬ 
ment in such courses will not be ap¬ 
proved for eligible children under 
chapter 35. Nor shall any veteran or 
eligible spouse or surviving spouse be 
enrolled in a program of education ex¬ 
clusively by correspondence as author¬ 
ized under section 1786, title 38. 
United States Code, and §21.4256 or 
for the pursuit of a correspondence 
portion of a combination correspon¬ 
dence-residence course leading to a vo¬ 
cational objective as authorized under 
§21.4279 if the normal period of time 
required to complete the correspon¬ 
dence course or portion of the course 
is less than 6 months in duration. The 
normal completion time will be consid¬ 
ered to be 6 months or more if 80 per¬ 
cent or more of those completing the 
correspondence course over the past 2 
years have required 6 months or more 
to complete all lessons. See §§21.4256 
and 21.4279. (38 U.S.C. 1780(a); Pub. L. 
94-502. 90 Stat. 2383.) 

(f) Courses on secondary level; chap¬ 
ter 35. (1) A curriculum offered by a 
public or private school at the second¬ 
ary school level leading to the comple¬ 
tion of the eligible child’s regular sec¬ 
ondary school education, that is, lead¬ 
ing to a high school diploma or its 
equivalent, may not be pursued as a 
program of education or as part of a 
course of education of an eligible child 
under chapter 35. An eligible spouse or 
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surviving spouse may pursue second¬ 
ary school courses only under the Spe¬ 
cial Assistance for the Educationally 
Disadvantaged program. See §21.4237. 

• • • • 0 

(h) Erroneous , deceptive , misleading 
practices. Enrollment will not be ap¬ 
proved in any course offered by an in¬ 
stitution which utilizes advertising, 
sales, or enrollment practices of any 
type which are erroneous, deceptive, 
or misleading either by actual state¬ 
ment, omission, or intimation. The ser¬ 
vices and facilities of the Federal 
Trade Commission shall be utilized by 
the Veterans Administration, where 
appropriate, pursuant to an agreement 
to carry out investigations and to 
make determinations under this para¬ 
graph as provided by section 1796, title 
38, United States Code. To ensure 
compliance with this section, any insti¬ 
tution offering courses approved for 
the enrollment of veterans or eligible 
persons shall maintain a complete 
record of all advertising, sales, or en¬ 
rollment materials (and copies of 
each) utilized by or on behalf of the 
institution during the preceding 12- 
month period. Such record shall be 
available for inspection by the State 
approving agency or the Veterans Ad¬ 
ministration. Such materials shall in¬ 
clude but are not limited to any direct 
mail pieces, brochures, printed litera¬ 
ture used by sales persons, films, video 
tapes, and audio tapes disseminated 
through broadcast media, material dis¬ 
seminated through print media, tear 
sheets, leaflets, handbills, fliers, and 
any sales or recruitment manuals used 
to instruct sales personnel, agents or 
representatives of the educational in¬ 
stitution. (38 U.S.C. 1796; Pub. L, 94- 
502, 90 Stat. 2383.) 

(i) Audited courses. The school’s cer¬ 
tifications shall exclude courses which 
are being audited by the veteran or eli¬ 
gible person, since no educational as¬ 
sistance allowances shall be paid for 
such courses. (38 U.S.C. 1780(a); Pub. 
L. 94-502, 90 Stat. 2383.) 

(j) Nonpunitive graded courses. The 
school shall report any course for 
which a nonpunitive grade is assigned 
and no payment shall be authorized 
for such a course. If payment has al¬ 
ready been made, in whole or in part, 
by the Veterans Administration at the 
time the grade is assigned, an overpay¬ 
ment shall be created against the ac¬ 
count of the student for such a course, 
unless the Veterans Administration 
determines there are mitigating cir¬ 
cumstances. (38 U.S.C. 1780(a); Pub. L. 
94-502, 90 Stat. 2383.) 

61. In § 21.4253, paragraph (d) is re¬ 
vised to read as follows: 

§ 21.4253 Accredited courses. 

0 0 0 0 • 


(d) School qualification. A school de¬ 
siring to enroll veterans or eligible per¬ 
sons in accredited courses will make 
application for approval of such 
courses to the State approving agency. 
The State approving agency may ap¬ 
prove the application of the school 
when the school and its accredited 
courses are found to have met the fol¬ 
lowing criteria and additional reason¬ 
able criteria established by the State 
approving agency: 

(1) The institution has submitted to 
the State approving agency copies of 
its catalog or bulletin which is certi¬ 
fied as true and correct in content and 
policy by an authorized representative 
and the publication contains: 

(1) Institution policy and regulations 
relative to standards of progress re¬ 
quired of the student by the institu¬ 
tion (this policy will define the grad¬ 
ing system of the institution, the mini¬ 
mum grades considered satisfactory, 
conditions for interruption for unsatis¬ 
factory grades or progress and a de¬ 
scription of the probationary period, if 
any, allowed by the institution, and 
conditions of reentrance for those stu¬ 
dents dismissed for unsatisfactory pro¬ 
gress. A statement will be made re¬ 
garding progress records kept by the 
institution and furnished the student), 
and 

(ii) Institution policy and regula¬ 
tions relating to student conduct and 
conditions for dismissal for unsatisfac¬ 
tory conduct. 

(2) Adequate records are kept by the 
school to show the progress of each 
veteran or eligible person. The records 
must be sufficient to show continued 
pursuit at the rate for which enrolled 
and the progress being made. They 
must include final grade in each sub¬ 
ject for each term, quarter, or semes¬ 
ter, record of withdrawal from any 
subject to include the last date of at¬ 
tendance for a resident course; and 
record of reenrollment in subjects 
from which there was a withdrawal; 
and may include such records as at¬ 
tendance for resident courses, periodic 
grades and examination results. 

(3) The school maintains a written 
record of previous education and train¬ 
ing of the veteran or eligible person 
which clearly indicates that appropri¬ 
ate credit has been given by the school 
for previous education and training, 
with the training period shortened 
proportionately, and the person and 
the Veterans Administration so noti¬ 
fied. The record must be cumulative in 
that the results of each enrollment 
period (term, quarter or semester) 
must be included so that it shows each 
subject undertaken and the final 
result, i.e., passed, failed, incomplete 
or withdrawn. (38 U.S.C. 1775(b).) 

(4) The school enforces a policy rela¬ 
tive to standards of conduct and pro¬ 
gress required of the student. The 
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school policy relative to standards of 
progress must be specific enough to 
determine the point in time when edu¬ 
cational benefits should be discontin¬ 
ued, pursuant to 38 U.S.C. 1674 when 
the veteran or eligible person ceases to 
make satisfactory progress. The policy 
must include the grade or grade point 
average that will be maintained if the 
student is to graduate. For example, a 
4-year college may require a 1.5 grade 
point average the first year, a 1.75 
average at mid-year the second year, 
and a cumulative average of 2.0 there¬ 
after on the basis of 4.0 for an A. 

(5) The school maintains adequate 
attendance records for veterans and 
eligible persons enrolled in resident 
courses not leading to a standard col¬ 
lege degree. 

• • • • • 

62. Section 21. 4256 is revised to read 
as follows: 

§21.4256 Correspondence courses. 

(a) A school desiring to enroll veter¬ 
ans under chapter 34 and spouses or 
surviving spouses under chapter 35 for 
correspondence courses or courses of 
combined correspondence-residence 
may have such courses approved when 
the courses and the school meet the 
requirements of §§ 21.4252, 21.4253, or 
21.4254, and 21.4279 as applicable, and 
when its application demonstrates 
that the course is satisfactory in all 
elements, including a certification as 
to the normal period of time required 
to complete the course and proof that 
the certification has been submitted to 
the Veterans Administration. Such a 
course must require not less than 6 
hours of preparation per week over 
any 26-week period and must require 6 
or more months to complete. No more 
than 20 percent of the students pursu¬ 
ing such a course should be able to 
complete the course in less than 6 
months for the normal length to be 
certified as 6 months or more. The de¬ 
termination of this factor shall be 
based upon the records of the school 
for the two immediately preceding 
years. (38 U.S.C. 1780(a)(5); Pub. L. 
94-502, 90 Stat. 2383.) 

(1) The enrollment agreement shall 
disclose fully the obligations of the in¬ 
stitution and the veteran, spouse or 
surviving spouse and shall display in a 
prominent place on the agreement the 
conditions for affirmance, termina¬ 
tion, refund, and payment of the edu¬ 
cational allowance by the Veterans 
Administration. 

(2) A copy of the agreement shall be 
given to the veteran, spouse or surviv¬ 
ing spouse when it is signed. 

(3) The agreement shall not be effec¬ 
tive unless the veteran, spouse or sur¬ 
viving spouse after the expiration of 
10 days after the agreement is signed, 
shall have signed and submitted to the 
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Veterans Administration a written 
statement, with a signed copy to the 
institution, specifically affirming the 
agreement. 

(4) Upon notification of the institu¬ 
tion by the veteran, spouse or surviv¬ 
ing spouse of an intention not to 
affirm the agreement, any fees paid by 
the individual shall be returned 
promptly in full to him or her. 

(5) Upon termination of the af¬ 
firmed agreement for training in an 
accredited course by the veteran, 
spouse or surviving spouse, without 
having completed any lessons, a regis¬ 
tration fee not in excess of 10 percent 
of the tuition for the course or $50, 
whichever is lesser, may be charged 
him or her. When the agreement is 
terminated after completion of less 
than 25 percent of the lessons of the 
course, the institution may retain the 
registration fee plus 25 percent of the 
tuition for the course. When the 
agreement is terminated after 25 per¬ 
cent but less than 50 percent of the 
lessons are completed, the institution 
may retain the registration fee plus 50 
percent of the tuition for the course. 
If 50 percent or more of the lessons 
are completed, no refund of tuition is 
required. 

(6) Where the school either has or 
adopts an established policy for the 
refund of the unused portion of tu¬ 
ition. fees, and other charges subject 
to proration, which is more favorable 
to the veteran, spouse or surviving 
spouse than the pro rata basis as pro¬ 
vided in paragraph (a)(5) of this sec¬ 
tion. such established policy will be 
applicable. 

(7) Any institution which fails to for¬ 
ward any refund due to the veteran, 
spouse or surviving spouse within 40 
days after receipt of a notice of termi¬ 
nation or disaffirmance, shall be 
deemed, prima facie, to have failed to 
make a prompt refund, as required by 
this section. 

(b) Whenever the State approving 
agency approves a correspondence 
course for training of veterans under 
chapter 34 and eligible spouses and 
surviving spouses under chapter 35, it 
shall immediately notify the Veterans 
Administration, identifying the school, 
the course or courses approved, and 
the educational or vocational objective 
of each approved course. 

62a. Section 21.4266 is added to read 
as follows: 

§21.4266 Courses offered at subsidiary 
branches or extensions. 

(a) General A State approving 
agency in approving a course offered 
at a subsidiary branch or extension of 
an educational institution may either 
approve the course separately from 
the course approved for the education¬ 
al institution's parent facility (either 
its main campus or its principal teach¬ 
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ing location in a State), or it may com¬ 
bine the approval for courses offered 
at the branch or extension with that 
for the courses offered at the educa¬ 
tional institution's parent facility. The 
choice made by the State approving 
agency shall be governed by the provi¬ 
sions of this section. 

(b) Combined approval. If the ap¬ 
proval for the courses offered at a 
branch or extension is combined with 
the approval for the courses offered at 
the educational institution’s parent fa¬ 
cility, the branch or extension does 
not need to have its own administra¬ 
tive capability. In these cases the 
State approving agency will list the 
branches or extensions and the 
courses approved at each on the notice 
of approval sent to the educational in¬ 
stitution pursuant to §21.4258. The 
approval of courses offered at a 
branch or extension may be combined 
with the approval of courses offered at 
a parent facility only when the branch 
or extension is located in the same 
State as the parent facility and one of 
the following conditions exist: 

(1) The course offering at the 
branch or extension consists of a small 
number of unit subjects which do not 
comprise a program of education or a 
set curriculum large enough to allow 
pursuit on a continuing basis; 

(2) The course offering at the 
branch or extension is being given on 
a temporary basis (the educational in¬ 
stitution is contemplating no more 
than a few cycles of training); 

(3) The facilities at the branch or 
extension contain insufficient space 
for an administrative capability to be 
developed. 

(c) Separate approval If the course 
offered at a subsidiary branch or ex¬ 
tension cannot qualify under para¬ 
graph (b) of this section for a com¬ 
bined approval with the courses of¬ 
fered at the educational institution's 
parent facility, the State approving 
agency can only approve the courses 
separately. Such a course may not be 
approved if the branch or extension 
neither has administrative capability 
nor can qualify for an exception to 
having administrative capability. 

(1)A branch or extension is consid¬ 
ered to have an administrative capabil¬ 
ity when: 

(i) The branch or extension main¬ 
tains all records and accounts required 
by §21.4209; 

(ii) The branch or extension desig¬ 
nates a named certifying official; 

(iii) The branch or extension is able 

to furnish to the Veterans Administra¬ 
tion without resort to the parent 
school all reports and certifications re¬ 
quired by §§21.4203. 21.4204 and 

21.4205; 

(iv) The branch or extension main¬ 
tains a local mailing address. 
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(2) Notwithstanding any other provi¬ 
sions of this paragraph, courses may 
be approved separately at a branch or 
extension without administrative ca¬ 
pability if the parent facility: 

(i) Maintains a centralized record¬ 
keeping system; 

(ii) Can identify the records of stu¬ 
dents at each branch; 

(iii) Specifies the branch location 
when certifying enrollments. (38 
U.S.C. 1772. 1789(c).) 

63. Section 21.4270 is revised to read 
as follows: 

§ 21.4270 Measurement of courses. 

Clock hours and class sessions men¬ 
tioned in this table mean clock hours 
and class sessions per week. 
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64. In § 21.4271, paragraph (c) is re¬ 
vised to read as follows: 

{ 21.4271 Trade or technical; high schools 


(c) High schools. Courses offered at 
the secondary school level which lead 
to a high school diploma or the equiv¬ 
alent will be measured on the basis of 
clock hours of instruction per week, or 
on the number of units required per 
year. Enrollment in courses at a sec¬ 
ondary school level leading to a high 
school diploma or the equivalent will 
not be approved for eligible children 
under chapter 35. Eligible spouses and 
surviving spouses under chapter 35 
may pursue such courses under the 
Special Assistance for the Education¬ 
ally Disadvantaged program. 

65. In §21.4272, paragraphs (a), (b) 
and (f)(1) are revised to read as fol¬ 
lows: 

§ 21.4272 Collegiate undergraduate; credit- 
hour basis. 

An undergraduate college level 
course in an institution of higher 
learning will be measured on a credit- 
hour basis provided all the conditions 
under paragraphs (a), (b). (c)(1) or 
(c)(2) of this section are met. 

(a) Degree courses; accredited or can¬ 
didate. The course is offered by a col¬ 
lege or university and is accredited by 
a nationally recognized association for 
degree level programs or by one of the % 
nationally recognized Regional Ac¬ 
crediting Associations or is offered by 
a college or university which is a “Can¬ 
didate for Accreditation" by one of the 
nationally recognized Regional Ac¬ 
crediting Associations or one of the 
other nationally recognized accredit¬ 
ing associations. 

(1) The course is offered on a semes¬ 
ter- or quarter-hour basis, and 

(2) The course leads to an associate, 
baccalaureate, or higher degree which 
is granted by the school offering the 
course. 

(b) Degree courses; nonaccredited. 
The course is not accredited at a col¬ 
lege degree level by a recognized ac¬ 
crediting association and Ls offered by 
a college or university which is not ac¬ 
credited or a recognized candidate for 
accreditation by one of the nationally 
recognized Regional Accrediting Asso¬ 
ciations or by one of the other nation¬ 
ally recognized accrediting associ¬ 
ations. 

(1) The course is offered on a semes¬ 
ter- or quarter-hour basis, and 

(2) The course leads to an associate, 
baccalaureate, or higher degree, which 
is granted by the school offering the 
degree under authority specifically 
conferred by a State education agency, 
and 

(3) The school will furnish a letter 
from a State university or letters from 


three schools that are full members of 
a nationally recognized accrediting as¬ 
sociation certifying that credits have 
been accepted on transfer at full value 
without reservations, in partial fulfill¬ 
ment of the requirements for a bacca¬ 
laureate or higher degree for at least 
three students within the last 5 years, 
and at least 40 percent of the subjects 
within each curriculum, desired to be 
measured on a credit-hour basis, shall 
have been so accepted by the certify¬ 
ing State university or each of the 
three accredited schools. 


(f) Noncredit courses.— (1) Measure¬ 
ment. Except for courses leading to a 
high school diploma or the equivalent, 
noncredit courses given by an institu¬ 
tion of higher learning shall be meas¬ 
ured on a quarter- or semester-hour 
basis if considered by the institution 
to be the equivalent, for other admin¬ 
istrative purposes, of undergraduate 
courses that lead to a standard college 
degree at the school. Other noncredit 
courses shall be measured under 
§21.4270 (a), (b), (c). (d). (k). or (1) as 
appropriate. Where the school re¬ 
quires the veteran or eligible person to 
pursue noncredit deficiency, remedial 
or refresher courses in order to meet 
certain scholastic or entrance require¬ 
ments, the school will certify the 
credit-hour equivalent of such noncre¬ 
dit deficiency, remedial or refresher 
courses in addition to the credit hours 
for which the veteran or eligible 
person is enrolled. The course will be 
measured on the total credit hour and 
the credit-hour equivalency. 


66. In §21.4277, paragraph (a) is re¬ 
vised to read as follows: 

§ 21.4277 Discontinuance; unsatisfactory 
progress and conduct 

(a) Satisfactory pursuit of program. 
Entitlement to benefits for a program 
of education is subject to the require¬ 
ment that the veteran or eligible 
person, having commenced the pursuit 
of such program, continues to main¬ 
tain satisfactory progress. If the veter¬ 
an or eligible person does not maintain 
satisfactory progress, educational * 
benefits will be discontinued by the 
Veterans Administration. Progress is 
unsatisfactory if: 

(1) The veteran or eligible person 
does not satisfactorily progress accord¬ 
ing to the regularly prescribed stand¬ 
ards and practices of the institution he 
or she is attending, or 

(2) The veteran or eligible person is 
not progressing at a rate that will 
permit him or her to graduate within 
the approved length of the course 
based on the training time as certified 
to the Veterans Administration by the 


educational institution, notwithstand¬ 
ing the school’s policy, unless mitigat¬ 
ing circumstances are found. A veteran 
or eligible person enrolled on a credit- 
hour basis must be reported for unsa¬ 
tisfactory progress when he or she re¬ 
ceives punitive grades that are unsatis¬ 
factory grades for graduation require¬ 
ments. equivalent to more than the 
minimum number of credit hours con¬ 
sidered by the school to be a full-time 
training load. For example. If the stu¬ 
dent considers 12 credit hours to be 
full time, when the student accumu¬ 
lates unsatisfactory grades for 13 
credit hours or more, the school must 
report unsatisfactory progress. A vet¬ 
eran or eligible person enrolled in a 
course not measured in credit hours at 
a school operated on a term basis must 
be reported by the school for unsatis¬ 
factory progress, when the school first 
determines that the veteran or person 
must repeat the equivalent of more 
than one term at the full-time rate to 
graduate. In all other cases unsatisfac¬ 
tory progress must be reported by the 
school when the school or training es¬ 
tablishment determines that an exten¬ 
sion will be required beyond the ap¬ 
proved length of the course or training 
program. See § 21.4253. Mitigating cir¬ 
cumstances include, but are not limit¬ 
ed to: 

(i) Continuous pursuit of the pro¬ 
gram of training is precluded because 
of illness of the veteran or eligible 
person or because of illness or death in 
his or her immediate family. 

(ii) Unavoidable conditions arise in 
connection with the veteran’s or eligi¬ 
ble person’s employment which pre¬ 
clude continuous pursuit of the pro¬ 
gram. Such conditions are a geograph¬ 
ical transfer or a change in the hours 
or conditions of employment. 

(iii) Immediate family or financial 
obligations beyond the control of the 
veteran or eligible person require him 
or her to suspend pursuit of the pro¬ 
gram of training to obtain employ¬ 
ment which precludes the continuous 
pursuit of the training. 

(iv) The course is being pursued by a 
student under subchapter V of chap¬ 
ter 34 or section 1733 of chapter 35, 
title 38. United States Code, who fails 
to satisfactorily complete a course 
without fault. 

(v) The course is discontinued by the 
school. 

(vi) The veteran is required to per¬ 
form unanticipated active duty mili¬ 
tary service, including active duty for 
training. 


67. In §21.4279, paragraph (a)(4) is 
added and paragraph (b) is revised so 
that the added and revised material 
reads as follows: 
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§21.4279 Combination correspondence- 
residence program. 

(a) A program of education may be 
pursued partly in residence and partly 
by correspondence for the attainment 
of a predetermined and identified ob¬ 
jective under the following conditions: 


(4) The school has certified to the 
Veterans Administration that ail re¬ 
quirements of law have been met. in¬ 
cluding that portion of section 1780(a), 
title 38. United States Code, and 
§ 21.4256 requiring the school to certi¬ 
fy that the correspondence portion of 
a course leading to a vocational objec¬ 
tive requires 6 months or more for 
completion. See § 21.4252(e). (38 U.S.C. 
1780(a): Pub. L. 94-502, 90 Stat. 2383.) 

(b) The rate of educational assist¬ 
ance allowance payable shall be com¬ 
puted as set forth in §§21.4270 and 
21.4136(a). 

(1) The charges for that portion of 
the program pursued exclusively by 
correspondence will be in accordance 
with § 21.4136(a) with 1 month of enti¬ 
tlement charged for each $292 of cost 
reimbursed. 

(2) The charges for the residence 
portion of the program must be sepa¬ 
rate from those for the correspon¬ 
dence portion. 

68. In §21.4280, paragraphs (a)(1) 
and (2), (b) and (c) are revised to read 
as follows: 

§21.4280 Independent study leading to a 
standard college degree. 

(a) An eligible veteran or person 
may receive an educational assistance 
allowance for pursuit of an independ¬ 
ent study course under the following 
conditions: 

(1) The course is offered by a college 
or university; 

(2) The course leads to or is fully 
creditable toward a standard college 
degree; 


(b) The independent study program 
shall be measured as less than one- 
half time training as follows: 

(1) If the college or university evalu¬ 
ates the course in semester or quarter 
hours of credit and prescribes a period 
for completion, the course shall be 
measured as less than one-half but 
more than one-quarter time when the 
semester hours per semester, or equiv¬ 
alent. are 4 or more and measured as 
one-quarter time or less for 1 through 
3 semester hours per semester, or 
equivalent. 

(2) If the college or university does 
not evaluate the independent study 
program in standard semester or quar¬ 
ter hours or the equivalent, the inde¬ 
pendent study program shall be meas¬ 


ured as less than one-half but more 
than one-quarter time training. 

(c) An eligible veteran or person who 
is pursuing an independent study pro¬ 
gram shall be paid an educational as¬ 
sistance allowance based on the train¬ 
ing time determined in paragraph (b) 
of this section at the institutional rate 
prescribed in § 21.4136(a). If independ¬ 
ent study subjects and subjects requir¬ 
ing class attendance are pursued con¬ 
currently and both are measured on a 
credit-hour basis, the allowable rate 
shall be determined on the basis of the 
combined training load provided a 
major portion of the hours are by 
class attendance. When a major por¬ 
tion of the course is not by class at¬ 
tendance. but the portion that is by 
class attendance would equal half-time 
or more, the number of independent 
study hours shall be converted to the 
highest number of hours consistent 
with less than half-time training as 
stated in §21.4270. The converted in¬ 
dependent study credit hours shall be 
added to the credit hours offered by 
class attendance. The allowable rate 
shall be determined on the basis of the 
combined training load. When a major 
portion of the course is not by class at¬ 
tendance, the portion that is by class 
attendance is equal to less than half¬ 
time or less, and the portion that is by 
independent study is equal to half¬ 
time or more, the number of independ¬ 
ent study hours shall be converted to 
the highest number of hours consist¬ 
ent with less than half-time training 
as stated in §21.4270. The training 
load shall be determined by adding the 
resulting hours together. The monthly 
rate shall be determined by computing 
the monthly rates separately for inde¬ 
pendent study and class attendance 
and combining them, except that the 
monthly rate cannot exceed the insti¬ 
tutional rate prescribed in § 21.4136(a) 
for the combined training load. When 
a major portion of the course is not by 
class attendance and both the portion 
that is by class attendance and the in¬ 
dependent study portion are each 
equal to less than half-time or less, the 
training load shall be determined by 
adding the hours attributable to each 
together. The monthly rate shall be 
determined by computing the monthly 
rates separately for independent study 
and class attendance and combining 
them, except that the monthly rate 
cannot exceed the institutional rate 
prescribed in § 21.4136(a) for the com¬ 
bined training load. When measure¬ 
ment is different (i.e., class attendance 
on a credit-hour basis and independent 
study under paragraph (b)(2) of this 
section), the appropriate rate for each 
part shall be determined and the com¬ 
bined rates paid, but not to exceed the 
full-time institutional allowance rate. 
(38 U.S.C. 1682(e) and 1732(c).) 


69. In §21.4503, paragraph (b) (2). 

(3) and (4) is revised to read as follows: 

§ 21.4503 Determination of loan amount. 


(b) Amount A loan shall be author¬ 
ized in the amount of the excess of 
cost over available resources as deter¬ 
mined in paragraph (a) of this section 
subject to the following limitations: 

• • • • • 

(2) The aggregate of the amounts 
any veteran or other eligible person 
may borrow for an education loan may 
not exceed the amount obtained by 
multiplying $292 times the number of 
months of educational assistance 
allowance to which the veteran or 
other eligible person is entitled under 
section 1661 or subchapter II of chap¬ 
ter 35, title 38, United States Code on 
the date that training commences 
during the period for which the loan is 
sought, but in no event more than 
$1,500 in any one academic year. 

(3) No single loan shall be author¬ 
ized at one time for a period longer 
than the academic year plus the 
summer term, quarter or semester con¬ 
sisting of a course or courses aggregat¬ 
ing at least 8 weeks in length in the 
case of a student pursuing a standard 
college degree or for a period longer 
than 12 months in the case of a stu¬ 
dent pursuing a course which does not 
lead to a standard college degree. 

(4) If the loan period is for more 
than one term, quarter, or semester in 
the case of students pursuing a course 
leading to a standard college degree, 
or for more than 6 months in the case 
of students pursuing a course not lead¬ 
ing to a standard college degree, the 
following maximum amounts shall be 
paid on the loan at the beginning of 
such term: 

(i) $1,500 for an academic year. 

(ii) $2,000 for an academic year and 
following summer term. 

(iii) $1,000 for a quarter and follow¬ 
ing summer term. 

(iv) $1,250 for a semester and follow¬ 
ing summer term. 

(v) $750 for any semester. 

<vi) $500 for any term of 8 weeks or 
more leading to a standard college 
degree which is not part of the normal 
academic year or for a quarter. 

(vii) $1,000 for a course not leading 
to a standard college degree 6 through 
8 months in length. 

(viii) $1,500 for a course not leading 
to a standard college degree 9 through 
11 months in length. 

(ix) $2,000 for a course not leading 
to a standard college degree 12 months 
in length. 

• • • • • 
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70. In §21.4504, paragraph (b) is re¬ 
vised to read as follows: 

§ 21.4504 Promissory note. 

• • • 0 m 

(b) Interest The promissory note 
shall advise the student that the loan 
shall bear interest on the unpaid bal¬ 
ance of the loan at a rate comparable 
to, but not in excess of, the rate of in¬ 
terest charged students at such time 
on loans insured by the Commissioner 
of Education, Department of Health, 
Education, and Welfare, under part B 
of title IV of the Higher Education 
Act of 1965. The rate shall be deter¬ 
mined as of the date the agreement is 
executed and shall be a fixed amount. 
(38 U.S.C. 1798; Pub. L. 94-502, 90 
Slat. 2383.) 

• • • • • 

71. In § 21.4505, paragraph (b) is re¬ 
vised to read as follows: 

§21.4505 Advertising. 

• • • • • 

(b) Form, The statement which is 
permitted shall be as follows: Certain 
eligible veterans and other eligible 
persons may qualify for a maximum 
educational loan of $1,500 per aca¬ 
demic year from the Veterans Admin¬ 
istration depending upon need. Appli¬ 
cations for such loans shall be made to 
the Veterans Administration on forms 
prescribed by it. 

[FR Doc. 78-22112 Piled 8-8-78; 8:45 am] 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER E—PESTICIDE PROGRAMS 

CFRL 941-1; PP 5E1611/R125] 

PART 180—TOLERANCES AND EX- 
EMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

Oxytetracydine 

AGENCY: Office of pesticide pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Pinal rule. 

SUMMARY: This rule corrects an 
error made in a previous rulemaking 
document. This amendment was re¬ 
quested by the California Department 
of Pood and Agriculture. This rule es¬ 
tablishes two permissible levels for re¬ 


sidues of oxytetracydine in or on 
pears. 

EFFECTIVE DATE: Effective on 
August 9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Eugene Wilson, Product Man¬ 
ager (PM) 21, Registration Division 

(WH-567), Office of pesticide pro¬ 
grams, EPA, 401 M Street SW., 

Washington. D.C. 202-426-2456. 

SUPPLEMENTARY INFORMATION: 
On April 1, 1977, the EPA published a 
notice of proposed rulemaking in the 
Federal Register (42 FR 17499) in re¬ 
sponse to a letter submitted to the 
Agency by the California Department 
of Food and Agriculture. 1220 North 
Street, Sacramento, Calif. 95814, con¬ 
cerning pesticide petition 5E1611. 

The California Department of Food 
and Agriculture requested that 40 
CFR 180.337 be amended by (1) chang¬ 
ing the heading of the section from 
“Oxytetracydine hydrochloride'* to 
“Oxytetracydine,** (2) establishing a 
tolerance for residues of oxytetracy- 
cline calcium complex in or on the raw 
agricultural commodity pears at 0.1 
part per million (ppm), and (3) specify¬ 
ing the methods and conditions of ap¬ 
plication of the pesticide in the regula¬ 
tion. 

Subsequent to the proposal of this 
regulation there were discussions 
within the Agency as to whether oxy- 
tetracycline should be characterized as 
a fungicide or antimicrobial agent. 
Both terms are correct descriptors 
since the pesticide contains aspects of 
both, as defined in 40 CFR 162.3(ff)(2) 
and 08). Therefore, oxytetracydine is 
being described in this regulation as a 
pesticide without specific reference to 
either descriptor. No comments or re¬ 
quests for referral to an advisory com¬ 
mittee were received from outside the 
Agency in response to this notice of 
proposed rulemaking. It is noted, how¬ 
ever, that residues of oxytetracydine 
hydrochloride resulting from the infu¬ 
sion method of application would 
show up “in** the pears and not “on** 
them, and, therefore, the wording of 
the tolerance for residues of oxytetra- 
cycline hydrochloride at 0.35 ppm is 
changed to “in the raw agricultural 
commodity pears” instead of “in or on 
the raw agricultural commodity 
pears.** 

Furthermore, the Agency has deter¬ 
mined that the proposed use will not 
result in the rapid development of 
oxy- tetracycline-resistant microorgan¬ 
isms by plasmid transfer. The pro¬ 
posed use against mycoplasma and 
bacterial disease at therapeutic levels 
of application should not foster rapid 
development on the part of target or 
nontarget organisms in light of cur¬ 
rent knowledge. Data in the microbio¬ 
logical literature does not indicate 


oxy- tetracycline resistance arises as 
rapidly as resistance to streptomycin is 
known to develop, for example. Since 
there is little likelihood that develop¬ 
ment of resistant microflora in appli¬ 
cator/user populations will develop as 
a consequence of use exposure to the 
pesticide, such theoretical potential 
should not preclude issuance of the 
proposed tolerance. 

Similarly, in the human digestive 
tract at the highest theoretical levels, 
oxytetracydine is expected to have 
little chance of engendering immunity. 
The Food and Drug Administration 
has found that more than 2 ppm but 
less than 10 ppm is required to signifi¬ 
cantly increase the proportion of resis¬ 
tant coliform bacteria in the intestine 
of the dog. In comparison to the 2 
ppm figure, the theoretical maximal 
residue concentration (TMRC) in the 
human diet resulting from this use is 
0.0043 ppm. This is less than 1/500 the 
amount known to select for resistant 
microflora in the test animal. Consid¬ 
ering the further dilution that takes 
place in the digestive juices and other 
factors, it is concluded that there is 
little risk of significant resistance 
build-up among microorganisms in the 
human digestive system. 

It has been concluded, therefore, 
that the proposed amendment to 40 
CFR 180.337 should be adopted as 
changed, and it has been determined 
that this regulation will protect the 
public health. 

Any person adversely affected by 
this regulation may, on or before Sep¬ 
tember 8, 1978, file written objections 
with the Hearing Clerk, EPA, Room 
M-3708, 401 M Street SW., Washing¬ 
ton. D.C. 20460. Such objections 
should be submitted and specify the 
provisions of the regulation deemed to 
be objectionable and the grounds for 
the objections. If a hearing is request¬ 
ed. the objections must state the 
issues for the hearing. A hearing will 
be granted if the objections are sup¬ 
ported by the grounds legally suffi¬ 
cient to justify the relief sought. 

Effective on August 9, 1978. 40 CFR 
Part 180 is amended as set forth 
below. 

Dated: August 3, 1978. 

(Sec. 408(e) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 346a<e)).> 

Edwin L. Johnson. 

Deputy Assistant 
Administrator 
for Pesticide Programs. 

Title 40 CFR 180.337 is amended and 
revised to read as follows: 

§ 180,337 Oxytetracydine; tolerances for 
residues. 

A tolerance of 0.35 part per million 
is established for residues of the pesti¬ 
cide oxytetracydine hydrochloride in 
the raw agricultural commodity pears 
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resulting from Infusion of pear trees 
with an aqueous solution of the pesti¬ 
cide after harvest and prior to forma¬ 
tion of new blooms. 

A tolerance of 0.1 part per million is 
established for residues of the pesti¬ 
cide oxytetracycline calcium complex 
in or on the raw agricultural commod¬ 
ity pears from spray applications of the 
pesticide up to 60 days before harvest. 

CFR Doc. 78-22149 Filed 8-8-78: 8:45 ami 


[6820-24] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 1—FEDERAL 
PROCUREMENT REGULATIONS 

[FPR Arndt. 1931 

LATE BIDS AND PROPOSALS 

Corrections 

AGENCY: General Services Adminis¬ 
tration. 

ACTION: Correction to final rule. 

SUMMARY: In FR Doc. 78-20244 ap¬ 
pearing on page 31331 in the Federal 
Register of Friday. July 21. 1978. the 
following change should be made: 

1. In § 1-16.401. paragraph "(d) M is 
corrected to read paragraph M (£r' and 
the text of paragraph (f) is corrected 
to read ‘‘Instructions to Bidders (Con¬ 
struction Contract) (Standard Form 
22. February 1978 edition). The Late 
Proposals. Modifications of Proposals, 
and Withdrawals of Proposals provi¬ 
sion prescribed by § l-3.802-l(a) or the 
Late Proposals. Modifications of Pro¬ 
posals. and Withdrawals of Proposals 
provision prescribed by § l-3.802-2(b) 
(when authorized by the head of the 
agency) shall be substituted for the 
Late Bids, Modifications of Bids, or 
Withdrawal of Bids provision in Arti¬ 
cle 8 whenever the form is used in pro¬ 
curement by negotiation/' 

2. In § 1-16.901-22. the title of Stand¬ 
ard Form 22 '‘Instruction to Bidders" 
is corrected to read "Instructions to 
Bidders." 

DATE: The amendment is effective 
December 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip G. Read, Director of Federal 
Procurement Regulations. 703-557- 
8947. 

Dated: July 28. 1978. 

Philip G. Read. 
Director of Federal 
Procurement Regulations. 
CFR Doc. 78-22126 Filed 8-8-78: 8:45 am] 


[4110-35] 

Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE, GENERAL ADMINISTRATION 

PART 19—LIMITATIONS ON PAYMENT 
OR REIMBURSEMENT FOR DRUGS 

Abolition of Pharmaceutical 
Reimbursement Advisory Committee 

AGENCY: Office of the Secretary. 
HEW. 

ACTION: Final regulation. 

SUMMARY: This rule amends 45 CFR 
Part 19 which specifies procedures by 
which the Department sets a maxi¬ 
mum allowable cost (MAC) for drugs 
for which reimbursement is provided 
under medicare, medicaid, and other 
programs administered by the Depart¬ 
ment. It abolishes the Pharmaceutical 
Reimbursement Advisory Committee 
(PRAC) and substitutes routine, infor¬ 
mal public hearings and the discre¬ 
tionary use of consultants. The pur¬ 
pose of this rule is to make the process 
for setting a MAC less burdensome 
and more responsive to rapid changes 
in the market prices of drugs and to 
eliminate potential conflicts of inter¬ 
est on the part of PRAC members. 

DATE: Effective on August 9, 1978. 

FOR FURTHER INFORMATION. 
CONTACT: 

Peter Rodler, 202-472-3820. 

SUPPLEMENTARY INFORMATION: 
The Department’s regulation estab¬ 
lishing maximum allowable cost limi¬ 
tations on payment or reimbursement 
for drugs was originally published on 
July 31. 1975. We published in the 
Federal Register on June 13, 1978 (43 
FR 25450) a proposed rule which 
would abolish the PRAC and substi¬ 
tute routine. Informal public hearings 
and the discretionary use of consul¬ 
tants. We invited interested persons to 
submit comments by July 13. 1978. We 
received five comments. 

We received comments from two 
pharmaceutical manufacturers, a na¬ 
tional independent pharmacists’ asso¬ 
ciation, a national wholesale associ¬ 
ation and a State department of social 
services. After considering all of the 
comments, we have decided to adopt 
the final rule without change. A sum¬ 
mary of the comments and our re¬ 
sponses follows. 

Two commenters questioned wheth¬ 
er the expertise of the PRAC members 
would be adequately replaced by the 
new procedures. PRAC members have 
been selected on the basis of their 
knowledge, experience and judgment 
in the areas of pharmacy, pharmacol¬ 


ogy. medicine, pharmaceutical market¬ 
ing, public health and consumer af¬ 
fairs. Although the Pharmaceutical 
Reimbursement Board (the Board) 
will no longer receive technical input 
from the PRAC, the Board will obtain 
similar advice about these technical 
and complex matters from consultants 
selected on the basis of their knowl¬ 
edge, expertise and judgment in the 
same areas that the PRAC members 
represented. However, consultants will 
be chosen on a case by case basis, thus 
avoiding possible conflicts of interest. 
Additionally, the new mandatory hear¬ 
ing procedure affords all interested 
parties the opportunity to bring to the 
Board’s attention any sensitive issues 
which the Board might otherwise 
overlook. 

Two commenters suggested that the 
elimination of the PRAC would raise 
serious questions about the validity of 
the MAC regulations, citing American 
Medical Association v. Mathews, 429 F. 
Supp. 1179 (N.D. Ill. 1977). That case, 
which upheld the validity of the MAC 
regulations, viewed the PRAC as an 
important part of the MAC procedure 
as then constituted. However, neither 
that case nor any other has ever indi¬ 
cated that the use of an advisory com¬ 
mittee is a necessary mechanism in ar¬ 
riving at an administrative decision. 
We have valued the PRAC’s advice but 
we do not believe that the use of an 
advisory committee is the only means 
of arriving at a reasoned decision, 
based on a full examination of the 
issues. In fact, the court in AMA v. 
Mathews , supra confirmed this view, 
stating that, "the expert input from 
the Committee and the potential of it 
from the public enables the Board to 
make reasoned decisions." AMA v. 
Mathews , supra, at 1213 (emphasis 
added). In our view, the new MAC pro¬ 
cedures fully comply with the rule- 
making requirements of the Adminis¬ 
trative Procedure Act. 

One comment suggested that the 
conflict of Interest problem was not of 
sufficient impact to abolish the PRAC. 
particularly since PRAC is an advisory 
group which has no power to bind the 
Department. However, the Federal 
conflict of interest statute applies not 
only to those who make decisions but 
also to those who render advice. (See 
18 UJ3.C. 208(a)). A related comment 
suggested that comments received 
from an individual or corporation at 
the public hearing might also be taint¬ 
ed by a conflict of interest. However, 
the conflict of interest statute applies 
only to Federal employees and thus 
would not apply to participants at the 
public hearings. 

A further comment expressed the 
concern that the abolishment of 
PRAC would reduce the opportunity 
for the presentation of relevant data 
and limit the quantity and quality of 
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information available to the Board. 
The comment further suggested that 
the Government could control who is 
to be heard and what is to be said. 
However, we note that there is no limi¬ 
tation whatever on the submission of 
written comments which must be con¬ 
sidered by the Board. Additionally, al¬ 
though the Board will retain the right 
to allot time limits for each oral pres¬ 
entation, it must hear every person 
who wishes to make an oral presenta¬ 
tion relevant to the proposed MAC. 
Under the new regulation, the Board 
no longer has the discretion to deter¬ 
mine whether or not to hold a hearing 
or to decide who will be allowed to 
speak about a particular MAC. The 
Board, however, has the right to deny 
a request if, in its opinion, the pro¬ 
posed presentation is not relevant to a 
MAC under consideration. This is the 
only reason for not granting a request. 
We. therefore, do not believe that the 
abolition of the PRAC will reduce the 
flow of information to the Board. 

One commenter stated that the abol¬ 
ishment of the PRAC would not sig¬ 
nificantly shorten the MAC setting 
process. The commenter concurs with 
the Department's desire to make the 
process more responsive to changes in 
the marketplace but believes that the 
time saved does not outweigh the loss 
of competent advice. On the other 
hand, we believe that the MAC proc¬ 
ess will be significantly shortened and. 
as discussed above, there will be no 
lessening of competent advice to the 
Board. 

Another commenter concurred with 
our intent to abolish the PRAC and 
fully supported the use of consultants 
and the public hearing process. A re¬ 
lated comment supported the abolition 
of the Committee and suggested fur¬ 
ther that the Board also be abolished 
and the MAC program be eliminated 
entirely. We do not consider the sub¬ 
stance of this comment to be within 
the scope of the proposed rule. 

Additional comments questioned 
whether consultant reports would be 
made public. These reports will be 
made part of the administrative record 
and will be available for inspection 
before the public hearing. 

45 CPR Part 19 is amended as fol¬ 
lows: 

1. Section 19.4 is revised to read as 
follows: 

§ 19.4 Establishment of pharmaceutical 
reimbursement board. 

(a) There is established in the 
Health Care Financing Administration 
a Pharmaceutical Reimbursement 
Board consisting of six full time em¬ 
ployees of the Department, represent¬ 
ing the principal offices and agencies 
concerned with developing and imple¬ 
menting cost determinations under 
this part. The Director, Office of 
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Pharmaceutical Reimbursement, shall 
serve as the Chairman. 

(b) The Board may make use of out¬ 
side consultants to advise it on any 
technical or complex issues during its 
consideration of a proposed MAC. 

2. Section 19.5 is revised to read as 
follows: 

§ 19.5 Determination of maximum allowa¬ 
ble cost. 

(a) Identification of drugs to which a 
MAC may be applied. The Board shall 
identify those multiple source drugs 
for which significant amounts of Fed¬ 
eral funds are or may be expended 
under the programs and for the activi¬ 
ties described in § 19.1 and for which 
there are or may be significantly dif¬ 
ferent prices. 

(b) Review by the Food and Drug 
Administration. The Board shall 
notify the Food and Drug Adminstra- 
tion in writing of each drug identified 
in accordance with paragraph (a) of 
this section. The Food and Drug Ad¬ 
ministration, In response to each such 
notification, shall advise the Board in 
writing whether there is any regula¬ 
tory action, either pending or under 
consideration, bearing upon the mar¬ 
ketability of. or to establish a bioequi¬ 
valence requirement for, the drug and 
shall further advise the Board wheth¬ 
er. in the judgment of the Food and 
Drug Administration, any such action 
is a reason for delaying or withholding 
the establishment of a MAC for the 
drug. 

(c) Initial determination of lowest 
unit price. For each drug identified in 
accordance with paragraph (a) of this 
section and for which the Food and 
Drug Administration has not advised 
delaying or witholding the establish¬ 
ment of a MAC, the Board shall make 
an initial determination of the lowest 
unit price at which the drug is widely 
and consistently available from any 
formulator or labeler. This determina¬ 
tion will be based on the package size 
of drug most frequently purchased by 
providers. If it appears to the Board 
that a drug is or will be unavailable to 
providers in one or more localities at 
the same lowest unit price at which it 
is available elsewhere, the Board shall 
make a separate determination for 
each such locality. 

(d) Proposed MAC. The Board shall 
determine whether the lowest unit 
price should be proposed as the maxi¬ 
mum allowable cost (MAC) for the 
drug. 

(e) Notice and comment. The Board 
shall publish as a notice in the Feder¬ 
al Register each proposed MAC and a 
summary of the Board’s reasons for its 
proposal. The notice shall invite inter¬ 
ested persons and organizations to 
submit in WTiting comments on the 
proposed MAC. All comments received 
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will be maintained for public inspec¬ 
tion at the office of the Board. 

(f) Public hearing. A public hearing 
will be held with respect to each pro¬ 
posed MAC. The hearing will be held 
no sooner than 45 days from the date 
of the notice in the Federal Register. 
The dates, time, and location of the 
hearing shall appear in the notice. 

(g) Conduct of hearing. The hearing 
shall be open to the public and a tran¬ 
script shall be made of the proceed¬ 
ings. Persons or organizations wishing 
to make presentations shall submit to 
the Board's Executive Secretary, no 
later than 15 days prior to the hear¬ 
ing, a minimum of 20 copies of the 
proposed oral presentation in its en¬ 
tirety, together with all supporting 
studies or materials and the names 
and addresses of proposed partici¬ 
pants. The Board will allot time for 
each oral presentation which, in the 
judgment of the Board, is relevant to 
the proposed MAC. Those requesting 
to appear at the hearing in accordance 
with this paragraph will be notified in 
writing. 

(h) Proposed final determination. 
After considering the written com¬ 
ments, the presentations made at the 
public hearing and any other evidence 
included as a part of the record, the 
Board shall decide whether a MAC 
should be established for each drug 
for which a notice of proposed MAC 
was published and, if so, shall make a 
proposed final determination of a 
MAC for each drug. 

(i) Administrator’s concurrence. The 
Board shall submit each proposed 
final determination to the Adminstra- 
tor of HCFA. The Administrator shall 
concur or nonconcur, but may not 
modify the Board’s proposed final de¬ 
termination. If the Administrator con¬ 
curs. the proposed determination be¬ 
comes final. If the Adminstrator non¬ 
concurs, the Board may reinstitute 
proceedings under this section to 
adopt a MAC for that drug at a differ¬ 
ent level. 

(j) Publication. Notice of the final 
determiantion shall be published in 
the Federal Register together with a 
statement of the Board’s reasons for 
its determination. 

(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302).) 

(Catalog of Federal Domestic Assistance 
Program No. 13.714. Medical Assistance Pro¬ 
gram.) 

Dated: August 2. 1978. 

Joseph A. Califano, Jr. # 
Secretary. 

IFR Doc. 78-22296 Filed 8-8-78: 8:45 am) 
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f6315—01] 

CHAPTER X—COMMUNITY SERVICES 
ADMINISTRATION 

[CSA Instruction 6005-2] 

PART 1061—CHARACTER AND 

SCOPE OF SPECIFIC PROGRAMS 

Subpart—Citizen Participation Grant 
Program—Fiscal Year 1978 

AGENCY: Community Services Ad¬ 
ministration. 

ACTION: Pinal rule. 

SUMMARY: The Community Services 
Administration is filing a final rule de¬ 
scribing its fiscal year 1978 citizen par¬ 
ticipation grant program. This pro¬ 
gram is being undertaken as part of an 
effort both to reinforce CSA’s commit¬ 
ment to involvement of the poor and 
to assist in the continuing improve¬ 
ment of the process of involving the 
poor. This rule discusses the purposes 
and conditions of the program, catego¬ 
ries of projects eligible for funding, 
criteria for review of proposals, finan¬ 
cial policies and application proce¬ 
dures. 

EFFECTIVE DATE: August 9. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Faye Rattner. telephone 202- 

254-5280. 

SUPPLEMENTARY INFORMATION: 
On June 16. 1978 <43 FR 26079). CSA 
published a proposed rule outlining its 
fiscal year 1978 citizen participation 
grant program. Seven letters were re¬ 
ceived in response to our request for 
comments on the proposed program, 
three of which urged extension of the 
initial schedule. However. CSA already 
had filed an amendment to that rule 
on July 5, 1978 extending the timeta¬ 
ble for application submission. One 
grantee, while expressing strong sup¬ 
port for the program, questioned the 
inclusion in the proposed rule of the 
statement that "• • • preference will 
be given to applications whose projects 
are aimed at producing a specific out¬ 
come (e.g. passage of a local ordinance 
benefitting the poor) or a specific 
product.'* The grantee's point was that 
“Product oriented proposals limit and 
restrict the possible alternatives avail¬ 
able, force the agency and the repre¬ 
sentatives of the poor who participat¬ 
ed in the proposal plan to 'sell' others 
that their preselected alternatives are 
best." We do not agree with this as¬ 
sumption but rather we feel that any 
well-developed plan must be focused 
on something concrete that those in¬ 
volved in its development want to ac¬ 
complish. The time to discuss altema- 
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tives. activities, and so forth is in the 
development stages of the proposal. 

The chairperson of a neighborhood 
legal services program recommended 
that funds be granted directly to 
qualified and eligible community 
groups other than CAA’s. Since the 
intent of the program is the strength¬ 
en the CAA’s ability to impact on the 
quality of the involvement of the poor 
in community activities, acceptance of 
this recommendation would under¬ 
mine the purpose of the program. 
Therefore, no change is being made. 

The Ramsey Action Program. Inc. 
expressed concern that § 1061.60-7(b) 
limited evaluations of citizen partici¬ 
pation processes to federally funded 
programs noting that there are other 
local programs and activities which 
greatly impact on low'-income people. 
We agree that evaluating citizen par¬ 
ticipation processes of local non-feder- 
ally funded programs and organiza¬ 
tions is a valid and valuable activity 
and the final rule has been changed to 
so reflect. 

We thank those persons who re¬ 
sponded for their time and efforts in 
so doing. CSA wants to assure CAA’s 
that through this program and other 
activities of a similar level it intends to 
be a leader in supporting and increas¬ 
ing citizen participation efforts at all 
levels. 


Graciela (Grace) Olivarez. 

Director. 

45 CFR part 1061 is amended by 
adding the following: 

Subpart—Citizen Participation Grant 
Program—Fiscal Year 1978 


1061.60- 1 Applicability. 

1061.60- 2 Background. 

1061.60- 3 Policy. 

1061.60- 4 Eligible applicants. 

1061.60- 5 Conditions of the program. 

1061.60- 6 Funding policies. 

1061.60- 7 Activities eligible for funding. 

1061.60- B Application requirements. 

1061.60- 9 Review and approval of applica¬ 
tions. 


1061.60- 10 Timetable. 

1061.60- 11 Reporting requirements. 


Authority.— Sec. 602, 78 Stat. 530, <42 
U.S.C. 2942). 


Subpart—Citizen Participation Grant 
Program—Fiscal Year 1978 


$ 1061.60-1 Applicability. 

This subpart is applicable to commu¬ 
nity action agencies funded under title 
II. section 221 of the Economic Oppor¬ 
tunity Act of 1964 as amended, if the 
assistance is administered by the Com¬ 
munity Services Administration. 


§ 1061.60-2 Background. 

(a) The Economic Opportunity Act 
of J.964, as amended, states as a pur¬ 
pose of title II “• * * the development 
and implementation of all programs 


and projects designed to serve the 
poor or low-income areas with the 
maximum feasible participation of 
residents of the areas and members of 
the groups served • • •" 

(b) To this end CSA requires that 
there be extensive and intensive par¬ 
ticipation of the poor and residents in 
the planning, conduct, and evaluation 
of programs which affect their lives. 
Within community action program 
projects funded by CSA, this is a con¬ 
tinuing and ongoing process and is car¬ 
ried out in many ways, e.g. member¬ 
ship on the governing and project ad¬ 
visory boards, employment in the proj¬ 
ect. participation in the development 
of all parts of the grant application, 
etc. 

<c) However, the EOA requirement 
should not be interpreted as a man¬ 
date restricted to activities carried out 
by CAA’s only under projects funded 
by CSA. Rather it should be regarded 
as a mandate to the CAA that it 
assure that the poor have an opportu¬ 
nity to participate in and impact on 
community-wide decisions that affect 
their lives. In this area. CSA strongly 
supports efforts to encourage other 
agencies, organizations and groups at 
the national. State and local levels to 
adopt policies requiring participation 
of the poor in programs which affect 
them. 

§ 1061.60-3 Policy. 

(a) Clearly, the quality of participa¬ 
tion and continuing improvement of 
the process of involving the poor are 
the common goals of CSA and its 
grantees. 1 

(b) Therefore, in an effort both to 
reinforce its commitment to involve¬ 
ment of the poor and to assist in the 
continuing improvement of the proc¬ 
ess of involving the poor, CSA is un¬ 
dertaking a specific citizen participa¬ 
tion grant program designed to fund 
approaches, activities, and techniques 
that will strengthen the CAA’s ability 
to impact on the quality of the in¬ 
volvement of the poor in community 
activities. 

§1061.66-4 Eligible applicants. 

Only community action agencies 
(CAA's) may apply for funds under 
this program. 

§ 1061.60-5 Conditions of the Program. 

The activities to be considered for 
funding must be in addition to, not a 
substitute for, the minimum require¬ 
ments for involvement of the poor 
contained in OEO Instruction 6005-1, 
Participation of the Poor in the Plan¬ 
ning. Conduct and Evaluation of Com¬ 
munity Action Programs. Therefore: 

(a) Proposals to use CSA funds only 
to supplement existing activities previ- 


‘OEO Instruction 6005-1. participation of 
the poor in the planning, conduct and evalu¬ 
ation of community action programs. 
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ously approved in a current grant will 
not be eligible for funding; 

(b) Proposals to use CSA funds for 
operating costs of service programs 
will not be eligible for funding; and 

(c) Preference will be given to appli¬ 
cations whose projects are aimed at 
producing a specific outcome (e.g. pas¬ 
sage of a local ordinance benefitting 
the poor) or a specific product. 

§ 1061.60-6 Funding Policies. 

(a) $1,500,000 are available for the 
funding of 60 citizen participation 
grants. 

(b) Each regional office will receive a 
base allocation based on the percent¬ 
age of local initiative funds it is award¬ 
ed annually. 

(c) Grants will be made on a one¬ 
time basis in fiscal year 1978 for a 
period not to exceed 12 months. 

(d) No grant will be funded in an 
amount that exceeds $25,000. 

(e) Non-Pederal share is not required 
for this program. Since the nature of 
this program is process oriented and is 
not designed to deliver services, the 
Director of CSA has determined that 
the non-Federal share requirement is 
waived for this program. 

§ 1061.60-7 Activities eligible for funding. 

(a) Developing and implementing in¬ 
novative techniques for involving the 
poor in the Administrative process of 
local government. Such techniques 
should, in most cases, be in addition to 
the four usual mechanisms: Advisory 
boards, planning boards with defined 
authority, use of published materials 
to secure public comment and public 
meetings and hearings. 

(b) Planning, organizing and con¬ 
ducting evaluations of the citizen par¬ 
ticipation process in federally funded 
programs, locally-operated programs, 
or of organizations, commissions, etc. 
whose activities and/or decisions 
impact the lives of the poor. Such pro¬ 
jects shall involve the poor in both 
project development and in the actual 
conduct of any evaluation. 

(c) Providing administrative support, 
e.g. community organizers, for build¬ 
ing coalitions between the poor and 
other groups that focus on specific 
anti-poverty issues within the commu¬ 
nity and result in an ongoing involve¬ 
ment of the poor. 

(d) Developing and implementing in¬ 
novative techniques for involving the 
poor in the formal processes of other 
public and private agencies, organiza¬ 
tions, and institutions within the com¬ 
munity. 

(e) Developing and conducting or 
providing administrative support for 
leadership development programs to 
enhance the planning, analyzing, ne¬ 
gotiating and evaluation skills of low- 
income community representatives; 
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and to increase the understanding of 
low-income individuals of the process¬ 
es of government at all levels particu¬ 
larly those directly impacting their 
daily lives and to provide them with 
better skills to deal with these govern¬ 
mental processes. Such projects shall 
be in addition to board training pro¬ 
jects for the low-income sector of a 
community action board. 

(f) Developing and implementing 
techniques for strengthening a com¬ 
munity-wide planning process that for¬ 
mally involves the poor and other indi¬ 
viduals and groups in needs analysis 
and action plans which result in a re¬ 
direction of priorities and resources to 
anti-poverty concerns that focus on 
specific anti-poverty issues within the 
community. 

§ 1061.60-8 Application requirements. 

(a) Where to apply: Applications 
should be submitted to the appropri¬ 
ate regional office of CSA. 

(b) Required forms. 

(1) OEO form 419 Summary of work pro¬ 
gram and budget. (See OEO instruction 
6710-1.) Note Goals and activities must be 
consistent with the specific standards of ef¬ 
fectiveness for local initiative and the gener¬ 
al standards for title II programs outlined in 
CSA instruction 7850-la and the form 419 
must reflect these standards. 

(2) OEO Form 25 Program account 
budget. (See OEO instruction 6710-1.) 

(3) OEO Form 25a Program account 
budget support sheet. (See OEO instruction 
6710-1.) 

(4) SF-424. (Complete sections I and II.) 
Federal assistance. (See § 1067.10 or CSA in¬ 
struction 6710-3a.) 

(c) Narrative supplement. Only re¬ 
quired for those grantees whose recent 
planning process does not contain the 
items listed below. 

(1) Description of the present mech¬ 
anisms for involving the poor in the 
area of the proposed project. 

(2) Assessment of the strengths and 
weaknesses of the present community 
mechanisms that deal with the prob¬ 
lem to be addressed by this project. 

(3) Past efforts, if any. in this pro¬ 
posed project area. 

(d) Clearinghouse review (A-95). Ap¬ 
plicants are reminded that applica¬ 
tions for citizen participation grant 
funds must be submitted to appropri¬ 
ate clearinghouses in accordance with 
the provisions of OMB circular A-95. 
(See § 1067.10 or CSA instruction 
6710-3a.) Applicants are encouraged to 
submit their notifications of intent to 
apply as soon as such a determination 
is made. Although applications may be 
reviewed and ranked by regional of¬ 
fices, no decisions regarding award will 
be made until prospective grantees 
submit the results of clearinghouse re¬ 
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views to the appropriate regional 
office. 

§ 1061.60-9 Review and approval of appli¬ 
cations. 

(a) Conduct of Review. Review and 
recommendations for final approval 
will be conducted in each of the 10 re¬ 
gional offices of CSA. Review of 
grants competing for funds within 
each region will be based exclusively 
on the criteria outlined in paragraph 
(b) of this section. 

(b) Criteria for Reviewing Proposals. 
Grant applications within each CSA 
Regional Office will be reviewed and 
assessed against the following criteria: 

Maximum 

points 

allowable 

(1) Completeness and feasibility of the pro¬ 

posed project design with carefully formu¬ 
lated measurable objectives and logical 
methods for meeting these objectives. 15 

(2) Plans for continuance of activities, mech¬ 
anisms. processes, or procedures generated 
by the proposed project, if any. beyond 
the termination of financial support under 

the citizen participation program.- 25 

(3) Commitment from collaborating agencies 

and organizations where they could be ex¬ 
pected to contribute to the value or suc¬ 
cess of the project_____ 20 

OR 

Project aimed at producing specific outcome 
or product and has good potential for suc¬ 
cess.............. 20 

(4) Extent to which the proposed project Im¬ 

plements CSA general standard of effec¬ 
tiveness III. maximum feasible participa¬ 
tion of the poor. (See § 1067.4 or CSA In¬ 
struction 7850-la. Standards for Evaluat¬ 
ing the Effectiveness of CSA-Adininlstered 
Programs and Projects.).............__ 15 

(5) Extent to which the project will affect 

community willingness and ability to con¬ 
tinue Involvement of the poor. 25 


Total_ 100 


§1061.60-10 Timetable. 

August 15—Receipt of formal funding re¬ 
quests from eligible applicants by appro¬ 
priate regional office. 

September 1—Conduct of review process 
within regional offices. 

Week of September 4—Signing of CSA form 
314 by Assistant Director for Community 
Action. 


§1061.60-11 Reporting requirements. 

Grantees will follow the financial 
and project reporting requirements 
outlined in section 1050 or CSA 
Instructions 6800-8, Financial Report¬ 
ing Requirements and 6800-9, Moni¬ 
toring and Reporting Program Per¬ 
formance. 

(FR Doc. 78-22220 Filed 8-8-78; 8:45 am) 
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[6712-01] 

Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

CDocket No. 20870: FCC 78-559J 

PART 21—DOMESTIC PUBLIC RADIO 
SERVICES (OTHER THAN MARITIME 
MOBILE) 

Regulatory Policies and Procedures in 
the Domestic Public Land Mobile 
Radio Service (DPLMRS) 

Amendment or the Rules 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 

SUMMARY: The present § 21.13(f) of 
the rules is amended to eliminate the 
present requirement that an applicant 
in the Domestic Public Land Mobile 
Radio 'Service (DPLMRS) submit with 
his application a copy of his State cer¬ 
tificate or franchise if one is required 
by the State in which the applicant in¬ 
tends to operate. Instead licenses will 
expire 240 days from the date of the 
grant if State certification is not ob¬ 
tained by that time. The amendment 
is expected to improve application pro¬ 
cessing in the DPLMRS. and is expect¬ 
ed to eliminate the exclusionary effect 
on new carriers of the present rule. 

EFFECTIVE DATE: September 15. 
1978. 

ADDRESS: Federal Communications 
Commission. Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Patrick J. Donovan. Mobile Services 
Division, Common Carrier Bureau, 
202-632-6450. 

SUPPLEMENTARY INFORMATION: 

First Report and Order 
Adopted: July 27. 1978. 

Released: August 9, 1978. 

In re regulatory policies and proce¬ 
dures in the Domestic Public Land 
Mobile Radio Service, docket No. 
20870, (41 FR 38192). 

1. This proceeding was initiated by 
issuance of a notice of inquiry and 
notice of proposed rulemaking, 61 FCC 
2d 266 (1976) wherein we proposed to 
revise certain licensing policies and 
procedures in the Domestic Public 
Land Mobile Radio Sendee 
(DPLMRS). Among these was a pro¬ 
posed modification of § 21.13(f) of the 
rules 1 which presently requires that 


•Section 21.13(f) of the rules <47 CFR 
21.13(1X1976)) provides: 

Where required by applicable local law. an 
applicant shall include a copy of the fran- 
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an applicant submit with his applica¬ 
tion a State certificate or franchise if 
one is required by the State in which 
the applicant intends to operate. We 
proposed to amend the rules to elimi¬ 
nate this requirement and instead first 
authorize construction and, if appro¬ 
priate, condition licensing upon receiv¬ 
ing a State certificate or franchise 
where required by applicable local law. 
Other changes were proposed with re¬ 
spect to open frequencies and uniform 
need standards. These latter proposals 
remain under consideration and will 
be the subject of a subsequent report 
and order. Accordingly, we will deal 
herein only with the proposal concern¬ 
ing § 21.13(f) of the rules. 

2. Comments on the State certifica¬ 
tion proposal were made by the follow¬ 
ing: National Association of Radio 
Telephone Systems (NARS); 2 Illinois 
Association of Radiotelephone Sys¬ 
tems, Inc.; Public Utility Commission 
of Texas; Nebraska Public Service 
Commission: New Mexico Radio 
Common Carrier Association; Allied 
Telephone Companies Association; 
Tennessee Association of Radiotele¬ 
phone Utilities; The American Tele¬ 
phone & Telegraph Company (A.T. 

T.); National Association of Regula¬ 
tory Utility Commissioners (NARUC); 
Radio Common Carriers of New York, 
Inc.; ATS Mobile Telephone, Inc.; 
GTE Service Corporation (GTE); 
Radio Relay New York Corp., and its 
affiliates; United States Independent 
Telephone Association; The Tennessee 
Public Service Commission; and the 
Florida Radio Telephone Association, 
Inc. 

3. The arguments raised by the par¬ 
ties involve three areas: application 
processing, open enUy and Federal 
preemption. These areas, plus miscel¬ 
laneous arguments, will be discussed in 
turn. 

APPLICATION PROCESSING 

4. In the notice w’e stated that licens¬ 
ing procedures in the DPLMRS would 
be improved by eliminating the prior 
State certification requirement. NARS 
argues, however, that the proposed 
change is unnecessary. To support this 
view. NARS has conducted a study of 
DPLMRS application processing cov¬ 
ering the period from July 1, 1973 to 
June 30. 1976. The results show a re¬ 
duction In processing time during this 
period. More particularly, at the be¬ 
ginning of the study period 25 percent 
of all applications and 10 percent of 
applications for construction permits 
were processed in 26 weeks or less. But 


chise or other authorization issued by ap¬ 
propriate regulatory authorities. If no such 
local requirement exists, or if Commission 
authority is a prerequisite for such authori¬ 
zation. a statement to this effect shall be in¬ 
cluded in the application. 

*Now the Telocator Network of America. 


by the end of the study period ap¬ 
proximately 84 percent of all applica¬ 
tions and the same proportion of ap¬ 
plications for construction permits 
were processed In 26 weeks or less. 
From this Improvement NARS argues 
that DPLMRS application processing 
time is nearing an irreducible mini¬ 
mum. 

5. NARS further argues that the 
proposed amendment would itself 
create processing delays. It anticipates 
that elimination of the State certifica¬ 
tion requirement would result in a 
greater number of applications to the 
FCC which, in addition to the process¬ 
ing time required for these, would In¬ 
evitably result in a greater number of 
electrically mutually exclusive applica¬ 
tions. These electrically mutually ex¬ 
clusive applications would then under 
Ashbacker Radio Corp. v. FCC, 326 
U.S. 327 (1946), have to be evaluated 
in the context of a costly and time- 
consuming comparative hearing. 
NARS also argues that if construction 
permits are issued without the appli¬ 
cant having obtained State certifica¬ 
tion, administrative fairness would re¬ 
quire granting extensions of construc¬ 
tion permits to accommodate appli¬ 
cants’ attempts to obtain State certifi¬ 
cation. Insofar as State authority will 
not be Infringed upon, the United 
States Independent Telephone Associ¬ 
ation supports the proposed change 
because it will permit simultaneous 
processing at the State and Federal 
levels. 

6. The State certification require¬ 
ment is presently (and has been for 
some time) the subject of many peti¬ 
tions to deny which, given the multi¬ 
plicity and variety of State require¬ 
ments, creates significant processing 
delays because of the time and staff 
required to resolve the issue with re¬ 
spect to each application. Although 
DPLMRS applications are frequently 
the subject of petitions to deny based 
on need, character qualifications, fi¬ 
nancial qualifications, and anticompe¬ 
titive allegations which cause delay, 
many applications ultimately could be 
disposed of and the application grant¬ 
ed but for the State certification ques¬ 
tion. Therefore, a more efficient and 
economical use of Commission re¬ 
sources will be to process and grant 
applications for construction permits 
and licenses and make State certifica¬ 
tion a condition subsequent; the 
grants will expire if State certification 
is not obtained. 

7. This approach will serve the 
public interest by permitting simulta¬ 
neous application processing at the 
State and Federal levels. This will 
reduce the time associated with pro¬ 
cessing applications, and will ultimate¬ 
ly benefit the public. At the same 
time, this procedure will preserve Fed¬ 
eral-State jurisdictional boundaries by 
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allowing us to find an applicant quali¬ 
fied under Federal standards subject 
to meeting whatever requirements are 
additionally imposed by the States. 

8. With respect to NARS’ study of 
application processing, we agree that 
DPLMRS processing time has been 
greatly reduced. However, we cannot 
agree that processing time is nearing 
an irreducible minimum. We believe 
that a 26-week (or 6-month) processing 
time can be reduced still further. 
Moreover, as NARS* latest figures in¬ 
dicate. many applications still require 
substantially more than 26 weeks to 
process. We believe that, whenever 
grant of an application is in the public 
interest, it should be accomplished 
with the least delay consistent with 
due process and the orderly adminis¬ 
tration of business. For these reasons 
we believe it will be appropriate to 
adopt such measures as may reason¬ 
ably be expected to further accelerate 
DPLMRS processing. 

9. We are not persuaded by NARS* 
arguments that the amendment itself 
will cause delays and complicate pro¬ 
cessing. In our experience the great 
majority of electrically mutually ex¬ 
clusive applications in the DPLMRS 
are settled by agreement between the 
parties prior to hearing. The cost and 
time involved in such hearings are 
major inducements to settlement. 
With respect to the possibility that ap¬ 
plicants will request extensions of con¬ 
struction permits while they are pur¬ 
suing State certification, our staff is 
familiar with such requests and we do 
not envision that they will create any 
significant problem. * 1 2 3 

OPEN ENTRY 

10. Under the current § 21.13(f) of 
the rules before an applicant may 
apply to this Commission for authori¬ 
zation in the DPLMRS, he must first 
apply to State authorities for a certifi¬ 
cate of public convenience and necessi¬ 
ty, if one is required by the State in 
which the applicant intends to oper¬ 
ate. At the State level, the applicant 
may be protested by existing carriers. 
These protests at the State level meet 
with varying degrees of success and 
take varying amounts of time to re¬ 
solve. While they are proceeding to 


’Consistent with our current policy, such 
requests will be individually evaluated and. 
depending on the showing made, will be 
granted or the construction permit will be 
allowed to expire. Although, as NARS sug¬ 
gests, extensions of construction permits 
can tie up frequencies, this is merely a 
factor in deciding whether a further exten¬ 
sion of time should be granted. We will 
treat this consideration on an individual 
basis; in certain cases the appropriate 
remedy will be forfeiture of the construc¬ 
tion permit. In any case, we regard the ques¬ 
tions of extensions as speculative and 
outweighed by the other benefits which we 
foresee^from our action herein. 
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termination, however, existing carriers 
already having State certification 4 fre¬ 
quently apply to this Commission for 
allocation of available frequencies. Be¬ 
cause of our 60-day cut-off rule, 3 exist¬ 
ing carriers can hold up State certifi¬ 
cation of new carriers for 60 days and 
thereby effectively preclude new carri¬ 
ers from applying to this Commission 
if spectrum is scarce in the region in 
which the new carrier intended to op¬ 
erate. 

11. This is an undesirable situation. 
First, in many instances we have only 
one applicant applying for a given fre¬ 
quency, thereby depriving us of the 
advantages of comparison between the 
offerings of two or more carriers. 
Second, in evaluating applications we 
are precluded in many instances from 
considering any beneficial effect com¬ 
petition may have on the public inter¬ 
est. 

12. In discussing this point, we are 
mindful that we are prohibited from 
authorizing new carriers to enter a 
market solely to promote competition. 
Hawaiian Telephone Co . v. FCC, 498 
F.2d 771 (D.C. Cir. 1974). Rather, our 
mandate is to find the broad public in¬ 
terest. Id. However, 4# It] here can be no 
doubt that competition is a relevant 
factor in weighing the public interest/' 
FCC v. RCA Communications . Inc., 
346 U.S. 86, 94 (1953); Commonwealth 
Telephone Co., 61 FCC 2d 246 (1976). 
Accordingly, in basing our decision 
herein in part on the fact that it will 
permit new carriers to gain access 
more easily to this Commission, we do 
so not to promote competition in the 
DPLMRS per se, but only to eliminate 
the potential exclusionary effect of 
§21.L3(f) of the rules, which prevents 
us in many instances from ever weigh¬ 
ing the benefits of competition. 

13. NARS argues, however, that 
radio common carriers have substan¬ 
tially exhausted the spectrum allo¬ 
cated to them and that the limited 
amount of spectrum still available is 
wholly inadequate to provide for the 
reasonable short-term growth needs of 


4 We are aware that in some States exist¬ 
ing carriers must obtain State certification 
prior to expanding service Into new areas. 

’Section 21.31(b) of the rules (47 CFR 
21.31(b) (1976)) provides: 

(b) An application will be entitled to com¬ 
parative consideration with one or more 
conflicting applications only if: 

(1) The application is mutually exclusive 
with the other application; and 

(2) The application is received by the 
Commission in a condition acceptable for 
filing by whichever “cutoff’ date is earlier: 

(i) Sixty (60) days after the date of the 
public notice listing the first of the conflict¬ 
ing applications as accepted for filing: or 

(ii) One (1) business day preceding the day 
on which the Commission takes final action 
on the previously filed application (should 
the Commission act upon such application 
in the interval between thirty (30) and sixty 
(60) days after the date of its public notice). 
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existing carriers. They argue that the 
spectrum limited condition is a suffi¬ 
cient basis for careful regulation of 
the industry, particularly with respect 
to who shall be licensed to use the re¬ 
maining available spectrum. They con¬ 
clude that as long as there is insuffi¬ 
cient spectrum to satisfy existing 
demand, some form of limitation on 
entry is impossible to avoid. In sub¬ 
stance, NARS argues that our current 
State certification rule properly acts 
as a barrier to open entry. 

14. As we have stated, competition is 
a relevant factor in weighing the 
public interest, FCC v. RCA Communi¬ 
cation , /nc., supra, and we will not, 
therefore, preclude ourselves from 
ever considering whether the public 
interest might be served by introduc¬ 
ing a new carrier into a particular 
market. We note here that we have 
previously declined to adopt a protec¬ 
tionist policy in the DPLMRS. Travel- 
Phone Corp. t 50 FCC 2d 1142 (1975). 
recon. granted on other grounds. 53 
FCC 2d 1234 (1975); In Re Establish¬ 
ment of Policy Effecting 60kc Adjacent 
Channel Frequency Assignments for 
Miscellaneous Common Carriers Li¬ 
censed in the Domestic Public Land 
Mobile Radio Service , docket 9648, 1 
RR 91:455 (P & F 1950); In Re Amend¬ 
ment of Parts 21, 89, 91 and 93 of the 
Rules to Reflect the Availability of 
Land Mobile Channels in the 10 Larg¬ 
est Urbanized Areas of the United 
States, docket 18261, 30 FCC 2d 221, 
reconsideration granted in part 32 
FCC 2d 572 (1971); Land Mobile/UHF - 
TV Sharing Plan, dockets 18261 and 
21039, 63 FCC 2d 126 (1977). 

PREEMPTION 

15. Thirdly. NARUC and NARS 
argue that by proposing to authorize 
construction without regard to State 
certification the Commission intends 
to coerce State regulatory agencies to 
certify every applicant to whom the 
commission grants a construction 
permit. They argue that the proposal 
is an attempt to preempt State regula¬ 
tion contrary to sections 2(b) and 
221(b) of the Communications Act of 
1934, as amended (the Act),* 47 U.S.C. 
152(b), 221(b). 


•Section 2(b) of the Act provides: 

Subject to the provisions of section 301, 
nothing in this Act shall be construed to 
apply or to give the Commission jurisdiction 
with respect to (1) charges, classifications, 
practices, services, facilities, or regulations 
for or in connection with intrastate commu¬ 
nication service by wire or radio of any car¬ 
rier. or (2) any carrier engaged In Interstate 
or foreign communication solely through 
physical connection with the facilities of an¬ 
other carrier not directly or Indirectly con¬ 
trolling or controlled by, or under direct or 
indirect common control with such carrier, 
or (3) any carrier engaged in interstate or 
foreign communication solely through con¬ 
nection by radio, or by wire and radio, with 
facilities, located in an adjoining State or in 
Footnotes continued on next page 
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16. Assuming that we intended to 
preempt State regulation, the Allied 
Telephone Companies Association and 
others oppose the change on the 
ground that the Initial decision is 
better made at the local level. Local 
authorities, they say. are in a better 
position to evaluate the particular ap¬ 
plicant. demographic data, growth 
rates and the like. 

17. We emphasize that oGr action 
herein will not preempt State regula¬ 
tion. Although we will grant applica-. 
tions for construction permits and for 
licenses without State certification, we 
are merely changing the former se¬ 
quential nature of State and Federal 
approval of applications. As before, 
both Federal approval and State ap¬ 
proval. if required by applicable local 
law. will be necessary before an appli¬ 
cant can provide his proposed service, 
although now he can pursue all neces¬ 
sary authorizations simultaneously. In 
this connection, we anticipate that 
State regulatory authorities may deny 
certificates of pnblic convenience and 
necessity to some prospective carriers 
who have already obtained construc¬ 
tion permits and licenses. Since our 
rule amendment will not preempt 
State regulations, we need not reach 
the question whether preemption 
would contravene sections 2(b) and 
221(b) of the Act. 

18. One other point is in order here. 
We fully recognize the validity of a 
policy which prohibits construction of 
facilities prior to authorization. Sec¬ 
tion 319 of the Act contemplates that 
sequence of events. 7 See WJIV-TV, Inc . 


Footnotes continued from last page 
Canada or Mexico (where they adjoin the 
State in which the carrier is doing business), 
of another carrier not directly or indirectly 
controlling or controlled by. or under direct 
or indirect common control with such carri¬ 
er. or <4> any carrier, to which clause (2) or 
clause (3) would be applicable except for 
furnishing interstate mobile radio communi¬ 
cation service or radio communication serv¬ 
ice to mobile stations on land vehicles in 
Canada or Mexico; except that sections 201 
through 205 of this Act. both inclusive, 
shall except as otherwise provided therein, 
apply to carriers described in clauses (2). (3). 
and (4). 

Section 221(b) of the Act prorides: 

Subject to the provisions of section 301, 
nothing In this Act shall be construed to 
apply, or to give the Commission jurisdic¬ 
tion. with respect to charges, classifications, 
practices, services, facilities, or regulations 
for or In connection with wire, mobile, or 
point-to-point radio telephone exchange 
service, or any combination thereof, even 
though a portion of such exchange service 
constitutes interstate or foreign communica¬ 
tion. in any case where such matters are 
subject to regulation by a State commission 
or by local governmental authority. 

’Section 319 of the Act provides in part: 

No license shall be issued under the au¬ 
thority of this Act for the operation of any 
station the construction of which is begun 
or is continued after this Act takes effect, 
unless a permit for its construction has been 
granted by the Commission. 


v. FCC ; 231 F. 2d 725 (D.C. Cir. 1956). 
We have no quarrel at this time, 
therefore, with State laws such as that 
which has been brought to our atten¬ 
tion by the Tennessee Public Service 
Commission, which prohibit construc¬ 
tion prior to obtaining a certificate of 
public convenience and necessity. For 
this reason, we are concerned that 
when we issue an authorization to con¬ 
struct it may appear that we have in¬ 
tended to override Tennessee law and 
other similar State laws currently in 
force or which the States may wish to 
enact prohibiting construction prior to 
authorization. To preclude any ambi¬ 
guity on this matter, we will require 
applicants issued construction permits 
to fully comply with State laws in this 
respect. In other words, in this type of 
situation, the applicant would be pro¬ 
hibited from both constructs and 
operation pending State approval. 

MISCELLANEOUS ARGUMENTS 

19. NARS argues that the Commis¬ 
sion may not make the statutorily 
mandated ultimate finding of “public 
interest, convenience and necessity” 8 
or the rule-mandated subsidiary find¬ 
ing that “the applicant is legally, tech¬ 
nically. financially and otherwise 
qualified” 9 until such time as the ques¬ 
tion of State authority has been re¬ 
solved. We find this argument unper¬ 
suasive. Although the Commission 
must find a particular applicant “le¬ 
gally qualified," it may within the con¬ 
fines of the Act change what shall 
constitute legal qualifications. Fur¬ 
thermore. our action retains State cer¬ 
tification (as a condition subsequent 
on authorizations) and does not, there¬ 
fore. constitute a change in legal quali¬ 
fications. By conditioning grants on 
obtaining State approval, we can 
assure that all legal qualifications 
must be met. Concerning the legal 
qualifications of applicants in other 
part 21 services, our amendment of 
§ 21.13(f) will not change the State 
certification requirement as presently 
applied to these services. 

20. GTE argues that State certifica¬ 
tion must be considered at the con¬ 


nection 309 of the Act provides in part: 

Subject to the provisions of this section, 
the Commission shall determine, in the case 
of each application filed with it to which 
section 308 applies, whether the public in¬ 
terest. convenience, and necessity will be 
served by the granting of such application, 
and. If the Commission, upon examination 
of such application and upon consideration 
of such other matters as the Commission 
may officially notice, shall find that public 
interest, convenience, and necessity would 
be served by the granting thereof, it shall 
grant such application. 

’Section 21.32(b) of the rules provides 
that a grant shall be without formal hear¬ 
ing if, inter alia, the applicant is legally, 
technically financially and otherwise quali¬ 
fied. and a grant of the application would 
serve the public Interest. 


struction permit stage because the 
statutory scheme embodied in sections 
309 and 319 of the Act requires that 
the substantive consideration of appli¬ 
cants be given at the construction 
permit stage. We disagree. Whatever 
validity GTE’s interpretation of these 
provisions may have, w r e have not so 
changed our procedure so that the 
substantive consideration of appli¬ 
cants will not be given. As before, ap¬ 
plicants for construction permits and 
licenses will be required to demon¬ 
strate fully their qualifications. With 
respect to State certification, we may 
reasonably make that requirement a 
condition appearing on authorizations 
under the discretion given to this 
Commission in section 319 in prescrib¬ 
ing precisely what qualifications shall 
be required. 10 

21. NARS has filed a timely “peti¬ 
tion for reconsideration” directed 
against our statement in the notice 
that we would entertain interim re¬ 
quests for waiver of § 21.13(f) of the 
rules. For various reasons NARS 
argued that interim waivers would be 
unlawful. In view of our decision 
herein, this matter never having been 
disposed of. the “petition for reconsid¬ 
eration" is dismissed as moot. 

22. For these reasons, we will amend 
§ 21.13(f) of the rules as set forth 
below to become effective September 
15, 1978. 

(Secs. 4. 303, 403 48 St&t.. as amended. 1066, 
1082. 1094 (47 U.S.C. 154. 303, 403).) 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Part 21 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended to read as follows: 


PART 21—DOMESTIC PUBLIC RADIO 
SERVICES (OTHER THAN MARITIME 
MOBILE) 

Section 21.13(f) is amended to read 
as follows: 

§21.13 General application requirements. 


(f) (l) Where required by applicable 
local law. an applicant shall include a 
copy of the franchise or other authori¬ 
zation issued by appropriate regula¬ 
tory authorities. If no such local re¬ 
quirement exists, or if Commission au- 


,0 Section 319(a) of the Act provides in 
part: The application for construction 
permit shall set forth such facts as the 
Commission by regulation may prescribe as 
to the citizenship, character, and the finan¬ 
cial. technical and other ability of the appli¬ 
cant to construct and operate the 
station • • • and such other information as 
the Commission may require. 
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thority is a prerequisite for such au¬ 
thorization. a statement to this effect 
shall be included in the application. 
This subparagraph (1) is not applica¬ 
ble to the Domestic Public Land 
Mobile Radio Service. 

(2) In the Domestic Public Land 
Mobile Radio Service applicants are 
not required to file State certificates. 
Permittees and Licensees are required 
to abide by all State requirements of 
certification whether as to construc¬ 
tion or operation. In the case of a con¬ 
struction permit grant, the permittee 
must complete construction in accord¬ 
ance with §21.43 of the rules. In the 
case of a license grant, the licensee 
must have all requisite State authori¬ 
ty, and be in operation within 240 days 
of the date of the license grant, or the 
license will automatically expire and 
must be submitted for cancellation. 

. « • • • 

[PR Doc. 78-22182 Plied 8-8-78: 8:45 am] 


[7035-01] 

Title 49—Transportation 

CHAPTER X—INTERSTATE 
COMMERCE COMMISSION 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

[Service Order No. 1333] 

PART 1033—CAR SERVICE 

Illinois Terminal Railroad Co. Author¬ 
ized To Operate Over Tracks of Il¬ 
linois Central Gulf Railroad Co. 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency order (service 
order No. 1333). 

SUMMARY: The Illinois Terminal 
Railroad Co. is unable to operate over 
its line between Lincoln and Allen¬ 
town. Ill., because of damage to a 
bridge at Mackinaw. Ill. Service Order 
No. 1333 authorizes the Illinois Termi¬ 
nal to operate over parallel trackage 
of the Illinois Central Gulf Railroad 
Co. between Lincoln and Pekin, Ill. in 
order to provide continued rail service 
for shipments routed via its line. 

DATES: Effective 12:01 a.m., August 5. 
1978. Expires 11:59 p.m., November 30. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief. Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, Telex 89-2742. 


RULES AND REGULATIONS 

SUPPLEMENTARY INFORMATION: 

Decided August 4. 1978. 

The line of the Illinois Terminal 
Railroad Co. (ITC) between Lincoln 
and Allentown, Ill., is inoperative be¬ 
cause a bridge is out of service at 
Mackinaw, Ill. An alternate route is 
available by the use of the tracks 
owned by the Illinois Central Gulf 
Railroad Co. (ICG) between Lincoln 
and Pekin, m. The ICG has consented 
to use of these tracks by the ITC. 

It is the opinion of the Commission 
that an emergency exists requiring op¬ 
eration of ITC trains over these tracks 
of the ICG in the interest of the 
public: that notice and public proce¬ 
dure are impracticable and contrary to 
the public interest; and that good 
cause exists for making this order ef¬ 
fective upon less than 30 days’ notice. 

It is ordered, 

§ 1033.1333 Car Service Order No. 1333. 

(a) Illinois Terminal Railroad Co. 
authorized to operate over tracks of Il¬ 
linois Central Gulf Railroad Co. The 
Illinois Terminal Railroad Co. (ITC) is 
authorized to operate over tracks of 
the Illinois Central Gulf Railroad Co. 
(ICG) between Lincoln and Pekin, Ill. 

(b) Application, The provisions of 
this order shall apply to intrastate, in¬ 
terstate and foreign traffic. 

(c) Rates applicable. Inasmuch as 
this operation by the ITC over tracks 
of the ICG is deemed to be due to car¬ 
rier’s disability, the rates applicable to 
traffic moved by the ITC over the 
tracks of the ICG shall be the rates 
which were applicable on the ship¬ 
ments at the time of shipment as origi¬ 
nally routed. 

(d) Effective date. This order shall 
become effective at 12:01 a.m., August 
5, 1978. 

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
November 30. 1978, unless otherwise 
modified, changed, or suspended by 
order of this Commission. 

(49 U.S.C. 1(10-17)) 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement and upon the 
American Short Line Railroad Associ¬ 
ation. Notice of this order shall be 
given to the general public by deposit¬ 
ing a copy in the Office of the Secre¬ 
tary of the Commission at Washing¬ 
ton, D.C.. and by filing a copy with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Serv¬ 
ice Board, members Joel E. Bums, 
Robert S. Turkington, and John R. 
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Michael. Member John R. Michael not 
participating. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22258 Filed 8-8-78; 8:45 am] 


[7035-01] 


[S.O. No. 1332; Corrected Second Rev. S.O. 
No. 1309] 

PART 1033—CAR SERVICE 


Railroad Operating Regulations for 
Freight Car Movement 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Service 
Order No. 1332). 

SUMMARY: There are severe short¬ 
ages of freight cars throughout the 
country. Service Order No. 1332 re¬ 
quires all railroads to place, remove, 
forward, weigh, clean or repair cars 
within 60 hours in order to expedite 
the handling of freight cars and to in¬ 
crease their availability for reloading. 

DATES: Effective 12:01 a.m., August 8. 
1978. Expires 11:59 p.m., August 31, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson. Chief. Utilization 
and Distribution Branch. Interstate 
Commerce Commission, Washing¬ 
ton. D.C. 20423. telephone 202-275- 
7840. Telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The Order is printed in full below. 

Decided August 4, 1978. 

By petition filed July 7, 1978, South¬ 
ern Pacific Transportation Co. (SP) 
appealed the Railroad Service Board’s 
decision denying the petition for ex¬ 
emption from, or rescission of. Cor¬ 
rected Second Revised Service Order 
No. 1309. SP states that the service 
order will impose a hardship on the 
Nation’s railroads, and that it will 
reduce, rather than increase, the 
supply of freight cars. 

We believe that SP raised some im¬ 
portant questions relating not only to 
SP’s situation, but also to the impact 
of the service order on shippers and 
carriers generally. We took the ex¬ 
traordinary step of scheduling a legis¬ 
lative-type hearing on July 31, 1978, 
the day upon which Service Order No. 
1309 was to expire. This procedure is 
not required by section 1(15) of the In- 
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terstate Commerce Act, which autho¬ 
rizes the entry of emergency car serv¬ 
ice orders without any procedural re¬ 
quirements. 

At this hearing, views were present¬ 
ed by a spokesman for Representative 
Perkins of Kentucky, several railroads, 
an intermodal carrier, freight forward¬ 
ers. a wide spectrum of shippers con¬ 
cerned with a variety of commodities, 
and the Commission’s Bureau of In¬ 
vestigations and Enforcement. Repre¬ 
sentative Perkins supported Service 
Order No. 1309. stressing rail car 
shortages in his State. The railroads 
opposed continuation of Service Order 
No. 1309. arguing that the 24-hour 
time standard for forwarding cars was 
inconsistent with the contemporary 
operating practices and was. indeed, 
counterproductive. While opposing 
any order with mandatory time limits, 
the railroads recognized that they 
could comply with an order establish¬ 
ing a time period greater than 24- 
hours. For these purposes, some sug¬ 
gest at least 72-hours. The shippers 
were divided. Some argued strongly in 
favor of continuing Service Order No. 
1309, reasoning that the order had 
substantially improved problems of 
car supply. Other shippers disagreed, 
expressing concern that literal compli¬ 
ance with the order would force carri¬ 
ers to delay their shipments in order 
to move other cars simply to comply 
with the orders. 

The intermodal carrier and the 
freight forwarders opposed extension 
of the orders on the grounds that the 
24-hour requirement disrupted ship¬ 
ping schedules. The Bureau disclosed 
its enforcement efforts regarding the 
order, including the employment of an 
extra “day of grace” for enforcement 
purposes; took the position the 24- 
hour requirement could generally be 
complied with; and emphasized the 
usefulness of the order’s exemption 
procedures, which had been success¬ 
fully employed by two railroads. Final¬ 
ly, the Bureau pointed out that no 
railroad other than SP had requested 
blanket exemption. 

We have decided to permit Service 
Order No. 1309 to expire and to issue 
the accompanying new car service 
order to meet the current emergency. 
This new order substitutes a 60-hour 
period for the prior order’s 24-hour 
limits. We believe that this new stand¬ 
ard adequately addresses the railroads' 
practical difficulties in complying with 
the 24-hour requirement, while assur¬ 
ing the prompt movement of cars 
during the current shortages.' 


•This decision is without prejudice to de¬ 
cisions to be reached in pending cases such 
as Ex Parte 344, Terminal Performance 
Standards Governing the Transportation of 
Non-Perishable Commodities. Nor does this 
decision modify the special requirements ap¬ 
plicable to the unique transportation char¬ 
acteristics of perishable freight. These 
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The Bureau of Investigations and 
Enforcement shall treat all failures to 
comply with the 60-hour requirement 
as violations of this new order, but 
may use its discretion in determining 
whether a formal action should be in¬ 
stituted. Finally, we find no justifica¬ 
tion for SP’s request for a blanket ex¬ 
emption. We urge the carriers to 
resort to the exemption procedures. 
But in doing so. they must make a spe¬ 
cific showing about a specific problem, 
accompanied by adequate supporting 
data. 

It is ordered: 

(1) Corrected Second Revised Serv¬ 
ice Order No. 1309 was allowed to 
expire at midnight, July 31. 1978. 

(2) The accompanying new Car Serv¬ 
ice Order No. 1332 shall be issued ef¬ 
fective at 12:01 a.m., August 8, 1978. 

(3) SP’s request for an exemption is 
denied. 

By the Commission, Commissioners 
Murphy. Stafford, Gresham, and 
Clapp. Chairman O’Neal. Vice Chair¬ 
man Christian voted to extend Car 
Service Order No. 1309. modified so as 
to provide for a 48-hour period for for¬ 
warding cars, and also to deny the 
Southern Pacific’s petition for blanket 
exemption. Commissioner Brown was 
absent and did not specifically vote on 
this decision; at July 31. 1978, confer¬ 
ence. however, she also voted to 
impose a 48-hour forwarding rule to 
deny the Southern Pacific petition. 

H. Gordon Homme, Jr.. 

Acting Secretary. 

There are acute shortages of freight 
cars throughout the country resulting 
in failures of carriers to furnish an 
adequate supply of freight cars to 
shippers located on their lines. These 
shortages of freight cars are impeding 
both the domestic and export move¬ 
ments of agricultural, mineral, forest, 
and manufactured products, and other 
commodities. The existing car service 
rules, regulations, and practices of the 
railroads are ineffective with respect 
to the use. supply, control, movement, 
distribution, exchange, interchange, 
and return of freight cars to meet the 
requirements of shippers. It is the 
opinion of the Commission that an 
emergency exists requiring immediate 
action to promote car service in the in¬ 
terest of the public and the commerce 
of the people. Accordingly, the Com¬ 
mission finds that notice and public 
procedure are impracticable and con¬ 
trary to the public interest, and that 
good cause exists for making this 
order effective upon less than 30 days’ 
notice. 

It is ordered: 


goods plainly require expedited handling. 
See Ex Parte 284, Investigation Into the 
Need for Defining Reasonable Dispatch 
(Perishable Commodities). 


§ 1033.1332 Service Order No. 1332. 

(a) Railroad operating regulations 
for freight car movement Each 
common carrier by railroad subject to 
the Interstate Commerce Act shall ob¬ 
serve, enforce, and obey the following 
rules, regulations, and practices with 
respect to its car service: 

(1) Application: (i) The provisions of 
this order shall apply to intrastate, in¬ 
terstate, and foreign commerce. 

(ii) This order shall apply to all 
freight cars which are listed in the Of¬ 
ficial Railway Equipment Register. 
ICC-R.E.R. No. 408, issued by W. J. 
Trezise, or successive issues thereof, as 
having one of the mechanical designa¬ 
tions shown on pages 1167-1169 under 
the headings: “Class ‘X*—Box Car 
Type.” “Class *G’—Gondola Car 
Type.” “Class ‘H’—Hopper Car Type.” 
“Class ‘F’—Flat Car Type”, and those 
special type cars described under the 
heading “Class ‘L’—Special Car Type” 
which bear mechanical designations 
“LC”—Boxcar with roof hatches, 
“LO”—Covered Hopper Car, and 
“LU”—Boxcar with doors running sub¬ 
stantially the length of the car, includ¬ 
ing cars bearing mechanical designa¬ 
tions modified in the manner de¬ 
scribed in the various notes thereto. 

(iii) Exception Empty cars owned by 
The Alaska Railroad, while held in the 
State of Washington, pursuant to 
instructions of the car owner, are 
exempt from the provisions of this 
order. 

(iv) Exception. Empty cars of private 
ownership reported and awaiting 
instructions from the car owner are 
exempt from the provisions of this 
order. 

(v) Exception. To alleviate hardships 
or inequities, including but not limited 
to those caused by extreme weather 
disruptions, exceptions to this order 
may be authorized to the carrier by 
the Railroad Service Board, Interstate 
Commerce Commission, Washington, 
D.C. Requests for such exceptions 
may be made only by carriers and 
shall be sent to W. H. Van Slyke, 
chairman. Car Service Division, Associ¬ 
ation of American Railroads, Washing¬ 
ton, D.C., for recording and submis¬ 
sion to the Railroad Service Board, In¬ 
terstate Commerce Commission, for 
consideration. 

(vi) Exception. Cars held less than 7 
days because daily train or switching 
service required for movement to or 
from point where held is not sched¬ 
uled are exempt from the provisions of 
this order. 

(vii) Actual placement means placing 
a car in an accessible position for load¬ 
ing or unloading, or placing on an in¬ 
dustrial interchange track serving the 
consignor or consignee. If such placing 
is prevented by any cause attributable 
to consignor or consignee and car is 
placed on the private or other-than- 
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public-delivery tracks serving the con¬ 
signor or consignee, it shall be consid¬ 
ered constructively placed without 
notice. 

(viii) Holidays shall be those listed in 
Item 525 of Agent D. M. Rogers' Tariff 
4-K, ICC H-74, General Car Demur¬ 
rage Rules and Charges, supplements, 
thereto, or successive issues thereof. 

(ix) Definitions. System cars are cars 
bearing the registered reporting marks 
of the railroad holding the cars. For¬ 
eign cars are cars bearing the regis¬ 
tered reporting marks of a railroad 
other than the one holding the car. 
Private cars are cars bearing the regis¬ 
tered reporting marks of a company or 
person other than a railroad. 

<x) Records Required. Carriers shall 
maintain a written recordjshowing for 
each car the actual date and time of 
arrival, placement, notice, release, re¬ 
moval. designation for repairs, clean¬ 
ing or weighing, and completion of re¬ 
pairs. cleaning or weighing. Such rec¬ 
ords shall be maintained at the yard 
or station where such cars are held, or 
if held at a non-agency station, at the 
station responsible for such non¬ 
agency station. 

(2) Placing of cars . (i) Loaded cars 
shall be actually or constructively 
placed within 60 hours, exclusive of 
Saturdays, Sundays, and holidays, fol¬ 
lowing arrival at destination or after 
arrival at the yard from which cars are 
dispatched for actual placement. 

(ii) Empty foreign and private cars 
which after placement will be subject 
to demurrage, storage, or detention 
rules applicable to cars for loading, or 
which are subject to storage rules and 
charges applicable to assigned cars 
held empty awaiting placement for 
loading by the assignee, shall be actu¬ 
ally placed or appropriate notice as re¬ 
quired by applicable tariffs issued 
within 60 hours, exclusive of Satur¬ 
days. Sundays, and holidays, after ar¬ 
rival at the point where held. 

(iii) When delivery of a car, either 
empty or loaded, consigned or ordered 
to an industrial interchange track or 
to an other-than-public-delivery track, 
cannot be made because of any condi¬ 
tion attributable to consignor or con¬ 
signee, such car shall be held at desti¬ 
nation or. if it cannot reasonably be 
accommodated there, at an available 
hold point; and constructive place¬ 
ment notice shall be sent or given the 
consignor or consignee within 24 
hours, exclusive of Saturdays, Sun¬ 
days, and holidays, after arrival of car 
at destination or hold point. 

(iv) Proper notice for cars placed on 
public delivery tracks shall be sent or 
given within 24 hours sifter placement, 
exclusive of Saturdays, Sundays, and 
holidays. 

<v) Cars held at destination for ac¬ 
cessorial terminal services described in 
the applicable tariffs, such as holding 
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for orders or inspection, shall be 
placed on unloading, hold, or inspec¬ 
tion tracks; and proper notice shall be 
given within 24 hours, exclusive of 
Saturdays, Sundays, and holidays, 
after arrival of car at destination or at 
hold point. Time and charges shall be 
computed following such notice and 
demurrage or detention charges as¬ 
sessed in accordance with provisions of 
governing tariffs. 

(3) Removal of cars, (i) Empty cars 
must be removed from point of un¬ 
loading or interchange tracks of indus¬ 
trial plants within 60 hours, exclusive 
of Sundays and holidays, following un¬ 
loading or release by consignee or 
shipper, unless such empty cars are or¬ 
dered or appropriated by the shipper 
for reloading within such 60-hour 
period. Empty foreign or private cars 
not ordered for loading at point where 
made empty must be forwarded or set 
aside to be cleaned, repaired, or 
weighed, if to be weighed at that 
point, within 60 hours following re¬ 
moval of empty cars. Empty system 
cars not required for loading may be 
held on carrier tracks at any point on 
the lines of the car owner, after com¬ 
pletion of any light repairs, cleaning 
or weighing that may be required. (See 
subparagraph (5) of this paragraph.) 

(ii) Outbound loaded freight cars 
must be removed from point of load¬ 
ing or interchange tracks of industrial 
plants within 60 hours, exclusive of 
Sundays and holidays, following ac¬ 
ceptance by carrier of the shipper 
instructions covering the cars. 

(iii) Cars subject to subdivision (i) 
and (ii) of this subparagraph not made 
accessible to the carrier, shall be sub¬ 
ject to demurrage until such time as 
they become, and remain, accessible to 
the carrier. 

(iv) Cars shall not be removed from 
point of unloading or from industrial 
interchange tracks, nor released from 
demurrage or detention status, until 
all bracing, blocking, dunnage, paper, 
residue of lading, debris, and other 
foreign matter directly related to the 
inbound load have been removed from 
the car in accordance with the require¬ 
ments of Rules 14 and 27 of the Uni¬ 
form Freight Classification. ICC 9. 
issued by G. F. Earl, supplements 
thereto, or reissues thereof. 

Exception. Dunnage being returned to 
shipper under provisions of the applicable 
tariffs may be left in cars released as empty, 
provided that proper shipper instructions 
are received by the carrier prior to 5 pm. of 
the. first day. which is not a Saturday, 
Sunday, or holiday, immediately following 
release of the car. 

(4) Forwarding of cars, (i) Loaded . 
cars and empty foreign or private cars 
shall be forwarded within 60 hours, 
except cars described in subdivisions 

(ii) or (iii), of this subparagraph, or 
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cars described in subdivision (ii) of 
subparagraph (2) of this paragraph. 

(ii) Exception. Loaded cars held sub¬ 
ject to instructions of consignee, con¬ 
signor. or other qualified owner of the 
freight contained therein, while sub¬ 
ject to applicable tariffs. 

(iii) Exception. Cars held for repairs, 
weighing, or cleaning. (See section 

(5).) 

(5) Cars held for repairs,wcighing, or 
cleaning, (i) Cars of system, foreign, or 
private ownership which are held for 
light repairs or cleaning shall be 
placed on repair or cleaning tracks 
within 60 hours after time carded for 
repairs or cleaning. Light repairs or 
cleaning shall be accomplished within 
24 hours, exclusive of Sundays and 
holidays, after placement on repair or 
cleaning tracks; except that when nec¬ 
essary to order material from car 
owner to make the repairs to foreign 
or private cars held awaiting such ma¬ 
terial. repairs shall be completed 
within 24 hours, exclusive of Sundays 
and holidays, after receipt of such ma¬ 
terial at the station at which the 
repair point is located. 

(ii) Light repairs are defined as re¬ 
pairs requiring less than 20 man-hours 
by repair track forces to complete. 

(iii) Cars which must be weighed 
shall be weighed and restenciled, if re¬ 
quired, within 60 hours, exclusive of 
Sundays and holidays, after arrival at 
the point at which weighing is to be 
accomplished, or after request for 
weight is received, if weights are re¬ 
quested by shipper or by car owner. 

(iv) Cars which have been repaired, 
cleaned or weighed shall become sub¬ 
ject to sections 2. 3, or 4, as applicable, 
from the date such repairs, cleaning, 
or weighing have been accomplished. 

(6) Movement of freight cars, (i) No 
common carrier by railroad subject to 
the Interstate Commerce Act shall 
delay the movement of cars by holding 
such cars in yards, terminals, or sid¬ 
ings for the purpose of increasing the 
time in transit of such cars. 

(ii) Cars shall not be set out between 
terminals except in cases of emergen¬ 
cy. 

(iii) Back hauling cars for the pur¬ 
pose of increasing the time in transit 
is prohibited. 

(iv) Through cars shall not be han¬ 
dled on local or way freight trains for 
the purpose of increasing the time in 
transit of such cars. 

(v) The use by any common carrier 
by railroad, or the acceptance of 
instructions from the shipper, for the 
movement of cars over its line via any 
route other than its shortest available 
route or its usual and customary fast 
freight route from point of receipt of 
the car from consignor, or connecting 
line, to point of delivery to consignee, 
or to next connecting line, except for 
the purpose of according a lawfully es- 
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tablished transit privilege (not Includ¬ 
ing a diversion or reconsignment privi¬ 
lege) is hereby prohibited. 

(7) Force majeure defence protected. 
Nothing in this order shall deny any 
carrier Its defence of force majeure as 
construed by the courts. 

(b) Rules and regulations suspended. 
The operation of all rules and regula¬ 
tions. insofar as they conflict with the 
provisions of this order, is hereby sus¬ 
pended. 

(c) Effective date. This order shall 
become effective at 12:01 a.m.. August 
8. 1978. 

(d) Expiration date. This order shall 
expire at 11:59 p.m., August 31. 1978. 
unless otherwise modified, changed, or 
suspended by order of this Commis¬ 
sion. 

(49 U.SC. 1(10-17)) 

A copy of this order shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of the railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. Notice of this 
order shall be given to the general 
public by depositing a copy in the 
Office of the Secretary of the Com¬ 
mission at Washington. D.C., and by 
filing it with the Director. Office of 
the Federal Register. 

By the Commission, Commissioners 
Murphy. Stafford. Gresham, and 
Clapp. Chairman O’Neal and Vice 
Chairman Christian voted to extend 
Car Service Order No. 1309, modified 
so as to provide for a 48-hour period 
for forwarding cars, and also to deny 
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the Southern Pacific's petition for 
blanket exemption. Commissioner 
Brown was absent and did not specifi¬ 
cally vote on this decision; at the July 
31. 1978 conference, however, she also 
voted to impose a. 48-hour forwarding 
rule and to deny the Southern Pacific 
petition. 

H. G. Homme, Jr.. 

Acting Secretary. 

[FR Doc. 78-22265 Piled 8-7-78; 4:14 p.m.l 


[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART- 
MENT OF THE INTERIOR 

PART 32—HUNTING 

Opening of Browns Park National 
Wildlife Refuge, Colo., to Upland 
Game Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to upland 
game hunting of Browns Park Nation¬ 
al Wildlife Refuge is compatible with 
the objectives for which the area was 
established, will utilize a renewable 
natural resource, and will provide ad¬ 
ditional recreational opportunity to 
the public. 

DATES: Cottontail rabbit season, Sep¬ 
tember 9. 1978. through February 28. 
1979, inclusive. 


FOR FURTHER INFORMATION 
CONTACT: 

Refuge Manager, Browns Park Na¬ 
tional Wildlife Refuge. Greystone 

Route. May bell, Colo. 81640, tele¬ 
phone 303-365-3695. 

SUPPLEMENTARY INFORMATION: 

§ 32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Public hunting of cottontail rabbits 
is permitted on the Browns Park Na¬ 
tional Wildlife Refuge, Colo., except in 
those areas designated by signs as 
closed to hunting. These areas are de¬ 
lineated on maps available at the 
refuge headquarters and from the 
office of the Regional Director. U.S. 
Fish and Wildlife Service, 10597 West 
Sixth Avenue, P.O. Box 25486, Denver. 
Colo. 80215. Upland game hunting 
shall be in accordance with all applica¬ 
ble State regulations. 

The provisions of this special regula¬ 
tion supplement the regulations w’hich 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 50, Code of Federal Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

James A. Creasy. 

Refuge Manager, Browns Park 
National Wildlife Refuge, May - 
bell, Colo. 

July 24. 1978. 

[FR Doc. 78-22170 Filed 8-8-78; 8:45 am] 
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proposed rules 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[10 CFR Parts 70, 73] 

PHYSICAL PROTECTION OF PLANTS AND 
MATERIALS 

Proposed Rulemaking 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Revised proposed rule. 

SUMMARY: In July 1977 the Commis¬ 
sion published for public comment 
proposed amendments to its regula¬ 
tions for strengthened phycial protec¬ 
tion for strategic special nuclear mate¬ 
rial and for certain fuel cycle facilities, 
associated transportation and other 
activities involving significant quanti¬ 
ties of strategic special nuclear materi¬ 
al. Extensive comments were received 
and considered. The Commission is 
now publishing revised propsed 
amendments for public comment on 
those changes that have been made. 
In particular the Commission requests 
comments on the changes made. 

DATES: Comments must be received 
on or before September 25, 1978. 

ADDRESSES: Comments or sugges¬ 
tions for consideration in connection 
with the proposed amendments should 
be sent to the Secretary of the Com¬ 
mission. U.S. Nuclear Regulatory 
Commission. Washington, D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of comments received 
may be examined at the Commission's 
Public Document Room at 1717 H 
Street NW., Washington, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. L. J. Evans, Jr., Chief, Require¬ 
ments Analysis Branch, Division of 
Safeguards, Office of Nuclear Mate¬ 
rial Safety and Safeguards, U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington. D.C. 20555, 301-427-4043 or 
Mr. R. J. Jones. Chief, Material Pro¬ 
tection Standards Branch, Office of 
Standards Development, U.S. Nucle¬ 
ar Regulatory Commission, Wash¬ 
ington, D.C. 20555, 301-443-5907. 

SUPPLEMENTARY INFORMATION: 
On July 5. 1977. the Nuclear Regula¬ 
tory Commission published in the Fed¬ 
eral Register (42 FR 34310) proposed 
amendments to 10 CFR Part 73 of its 
regulations. Interested persons were 


invited to submit written comments 
and suggestions in connection with the 
proposed amendments within 45 days 
after publication in the Federal Reg¬ 
ister. The comment period was subse¬ 
quently extended thirty days. Upon 
consideration of the comments re¬ 
ceived on the proposed amendments 
published on July 5, 1977 and upon 
consideration of other factors involved 
the Nuclear Regulatory Commission 
has decided to publish revised pro¬ 
posed amendments to obtain further 
public comment on the changes that 
have been made to the proposed 
amendments. 

Significant differences from the pro¬ 
posed amendments published for com¬ 
ment on July 5. 1977 are: (1) The defi¬ 
nition of the conspiracy threat has 
been changed to a conspiracy between 
individuals in any position who may 
have access to and detailed knowledge 
of the facilities and activities referred 
to in § 73.20(a) or items that could fa¬ 
cilitate theft of special nuclear materi¬ 
al or both; (2) export/import require¬ 
ments have been revised to reflect the 
jurisdictional aspects of the regula¬ 
tion; (3) the phrase "• • • but not nec¬ 
essarily limited to * • •” has been de¬ 
leted from the general performance 
requirements and capability require¬ 
ments; (4) the package search require¬ 
ments have been changed so that 
packages carried into a protected area 
by persons having access authorization 
need only be searched at random 
when that person is searched. The 
package search requirement also has 
been changed to require only random 
search of packages delivered into a 
protected area; (5) the contingency 
and response plan requirements for in 
transit protection have been revised to 
add more detailed response require¬ 
ments consistent with the fixed site 
requirements; (6) the requirement for 
three armed escorts on cargo aircraft 
and for sea shipments has been 
changed to two. (7) the requirements 
for Pu and U-233 containers resistant 
to small arms fire has been deleted; (8) 
the export/import security plan ap¬ 
proval requirement has been changed 
to apply to all shipments and has been 
clarified as to timing; (9) the require¬ 
ment for alarm stations to be consid¬ 
ered vital areas has been changed; (10) 
the use of vault type rooms for storage 
of strategic special nuclear material di¬ 
rectly usable in a nuclear explosive 
device has been prohibited and the 
definition of vault changed to better 


reflect the purpose of vaults; (11) the 
word immediately has been deleted 
from the requirement that armed re¬ 
sponse personnel be immediately avail¬ 
able; (12) definitions have been added 
for deceit, stealth, and force and other 
changes in wording and language were 
made throughout the rule to clarify 
the intent and be more specific in the 
meaning of the requirements; (13) ob¬ 
solete sections to be deleted when the 
effective rule is published have been 
noted; and (14) planning and imple¬ 
mentation times have been changed. 

The following discussion pertains to 
items (1) through (14) above. 

(1) Commenters stated that without 
some limit to the number of conspira¬ 
tors it would be impossible to design a 
protection system against an unlimit¬ 
ed number of employees. Commenters 
also stated that some credit should be 
given cleared employees. 

The safeguards focus should be on 
neutralizing adversary capabilities, not 
on the number of adversaries. A more 
realistic and effective approach to the 
internal threat is to apply a systems 
capability measure. In this regard, the 
amendments have ben revised to add 
more detail to the reference systems in 
§§ 73.26 and 73.46 to assist the licensee 
in bounding the threat. 

Although the Commission recog¬ 
nizes that individual material access 
authorization would give an added 
measure of assurance against a con¬ 
spiracy. it believes that giving absolute 
credit for such access authorizations 
to defeat an internal threat to divert 
or steal strategic special nuclear mate¬ 
rial is unreasonable and not supported 
by historical evidence. Rather, it be¬ 
lieves that, in addition to individual 
material access authorizations, a pru¬ 
dent safeguards system should include 
other measures designed to protect 
against conspiracy. 

(2) International Transport Protec¬ 
tion.—Commenters stated that protec¬ 
tion of export and Import shipments 
outside the United States should be 
arranged through international agree¬ 
ments rather than unilateral regula¬ 
tions. Commenters questioned the au¬ 
thority of the NRC to regulate activi¬ 
ties outside the U.S. and the ability of 
licensees or their transport agents to 
assure compliance with such regula¬ 
tions. 

The primary issue appears to be 
whether NRC can require armed 
guards to accompany an import ship¬ 
ment from its last foreign terminal. 
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and accompany and export shipment 
to its first foreign terminal. Under the 
Atomic Energy Act of 1954, as amend¬ 
ed. NRC has responsibility for insur¬ 
ing the safeguarding of special nuclear 
material. The acts of importation or 
exportation commence or end, respec¬ 
tively, within the geographical limits 
of the United States and physical pro¬ 
tection requirements, including armed 
guards, may clearly be mandated at 
those points. In addition, if it is rea¬ 
sonably necessary to protect the mate¬ 
rial while transiting any part of the 
United States, appropriate conditions 
may be placed upon the shipment. In 
practice, if this requires armed guards 
to come aboard the ship or aircraft at 
a foreign port, or to accompany an 
export shipment to a foreign port, it is 
reasonable to require them as a condi¬ 
tion of exporting or importing formula 
quantities. 

International agreements concerning 
the protection of international ship¬ 
ments is an aim which the NRC sup¬ 
ports. However, until such agreement 
is reached, the NRC has little choice 
but to continue its present policy of 
assuring the protection of export and 
import shipments through require¬ 
ments imposed upon U.S. licensees. 
The export and import licensing proc¬ 
ess involves not only the licensee and 
NRC. but also the executive branch 
and various foreign nations and for¬ 
eign agencies. For each shipment, de¬ 
tails of protection are considered 
during the licensing process, including 
the details of how the protection re¬ 
quirements will be carried out. Mat¬ 
ters which involve the cooperation of 
foreign nations are carefully worked 
out in advance so as to assure that the 
requirements ultimately imposed upon 
a U.S. licensee can credibly be carried 
out by him. The rule has been revised 
to reflect the jurisdictional aspect of 
the regulation. 

(3) Commenters noted that the 
phrase 14 • • • but not necessarily lim¬ 
ited to • • •" in the general perform¬ 
ance requirements and the capability 
requirements could lead to unlimited 
ratcheting without benefit of rulemak¬ 
ing. 

The capability and performance re¬ 
quirements are broadly stated to 
permit flexibility in the design of li¬ 
censee systems. They are so stated so 
as to encompass all that is needed in a 
safeguards security system so that 
such an openended phrase is not 
needed. The revised amendments have 
been changed to delete the phrase 
wherever it appeared in the perform¬ 
ance and capability requirements. 

(4) Commenters noted that it did not 
seem appropriate to search persons 
having access authorizations on a 
random basis but to search any pack¬ 
ages they might be carrying on a 100 
percent basis. The revised amend¬ 


ments require packages carried into a 
protected area by persons having 
access authorizations to be searched 
only when that person is selected for 
random search. 

(5) Staff noted that the response re¬ 
quirements for in transit protection 
were not consistent with those for 
fixed sites because the details of guard 
and armed response personnel re¬ 
sponse was not stated. The rule has 
been revised to add such detailed re¬ 
quirements consistent with those for 
fixed sites. 

(6) Aircraft and Sea Shipment 
Armed Escorts.—Commenters identi¬ 
fied several potential problems with 
armed escorts on aircraft: 

a. May not be permitted by aircraft, 
pilot or airline; 

b. May not be enough seating capac¬ 
ity on cargo plan so escort could get 
"bumped"; 

c. Could cause problems by having 
armed escorts at foreign airports. 

These problems have been discussed 
with several airlines and with State 
Department personnel. The solution 
to the problems is advance planning. 
Airlines have stated that given ad¬ 
vance notice and assurance of trained 
personnel they see no problem. Prior 
arrangements with the aircraft pilot 
also can ascertain whether his permis¬ 
sion will be granted. Export/import 
shipping arrangements also should de¬ 
termine the arrangements that should 
be made and notifications for armed 
escorts to accompany shipments. 
Checks with airlines showed that 
three escorts could be accommodated 
on their cargo planes. Note, however, 
that the rule has been changed to re¬ 
quire only two escorts because it ap¬ 
pears that three armed escorts on 
cargo aircraft are not needed. This 
change also has been made for sea 
shipments. 

(7) Comments Indicated that It was 
inappropriate to specify container 
characteristics in this rule. The NRC 
specifies container approved criteria in 
part 71. The rule has been changed to 
delete the requirements for containers 
resistant to small arms fire. Any re¬ 
quirements for Pu and U-233 contain¬ 
ers will be included in part 71. 

(8) Comments questioned the need 
for approval of specific export/import 
plans if an overall plan had been ap¬ 
proved. Comments also questioned 
whether the seven day notice period of 
§73.72 was sufficient for the specific 
shipment security approval. 

Each shipment has some unique 
characteristics that normally cannot 
be covered in a general security plan. 
This calls for approvals for each ship¬ 
ment or detailed security plans that 
cover such characteristics for routine 
shipments. This is true for both do¬ 
mestic and export/import shipments. 
The plans for any shipment must be 


approved prior to the seven day ship¬ 
ping notice. Depending on the details, 
it may take longer than seven days to 
approve a shipment security plan. The 
rule has been changed to apply to 
both domestic and to export/import 
shipments and to clarify the relation¬ 
ship of the approval to the seven day 
notice. 

(9) Comments questioned the need 
for the secondary alarm station to be 
in the protected area and for the 
alarm stations to be vital areas thus 
requiring them to be in a protected 
area. 

The intent of the requirement is to 
have the alarm stations to be har¬ 
dened, access controlled areas. The 
secondary station does not have to be 
within the protected area but should 
be "on-site/ 4 i.e., within the confines 
of the owner-controlled area. The rule 
has been changed accordingly. 

(10) Staff comments and system 
evaluation experience has shown that 
storage in vault type rooms of strate¬ 
gic special nuclear material that is di¬ 
rectly useable in a nuclear explosive 
device may not provide acceptable 
penetrat ion resistance or delay time in 
the context of the stated threat. The 
revised amendments have been 
changed to require the storage of such 
material only in vaults. The definition 
of vaults presently in § 73.2(n) also has 
been changed to better reflect the pur- * 
pose of vaults. 

(11) Guards and Armed Response 
Personnel Other Duties and Immedi¬ 
ate Response.—Commenters ques¬ 
tioned whether guards and armed re¬ 
sponse personnel could have other 
duties or if they had to be dedicated to 
response. The question was raised as 
to what was meant by "immediately 
available." 

Guards and armed response person¬ 
nel can have other duties so long as 
such duties do not interfere with their 
response to a safeguards contingency. 
Normally it is expected that the re¬ 
sponse force would be made up of 
guards who have routine duties other 
than response, other members of the 
licensee’s organization who are quali¬ 
fied and trained In accordance with 
appendix B, and guards from the li¬ 
censee's organization who may be lo¬ 
cated at a facility that is adjacent to 
the protected area. Guards manning 
the alarm stations have continuing 
duties in case of an assault and are not 
considered to be part of the response 
force. The determination of “immedi¬ 
ately available" will depend on how 
the licensee response plan is struc¬ 
tured and the duties and responsibil¬ 
ities of the response personnel. The 
word immediately has been deleted as 
being unnecessary. 

(12) Questions were raised about the 
meaning of a number of terms in the 
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proposed rule. Response to these ques¬ 
tions is made in several ways: 

a. Definitions are added for deceit, 
stealth and force; 

b. Changes in wording and language 
are made to make the meaning clear 
without special definition; (in particu¬ 
lar extensive changes were made to 
§73.25 to more clearly define the re¬ 
quired transportation protection capa¬ 
bilities); 

c. Guidance as to the intent of a 
term is provided by means of a regula¬ 
tory guide or NUREG document, e.g., 
duress alarms are the subject of a 
forthcoming NUREG report; or 

d. No change is made because the 
wording appeared to be sufficiently 
clear. 

(13) There was considerable confu¬ 
sion with regard to the present sec¬ 
tions in part 73 and what would 
happen to them. The statement of 
considerations for the proposed rule 
indicated that they would be deleted 
but the amendments themselves did 
not. The revised amendments have 
been changed to state which sections 
would be deleted and when. It is noted 
that § 73.50 is not being deleted at this 
time but being revised to apply only to 
spent fuel storage other than at a 
power reactor. 

(14) Comments stated that there was 
insufficient time to properly plan a re¬ 
vised security program and to imple¬ 
ment it. The Commission agrees that 
adequate time must be allowed for 
proper planning and implementation 
to assure effective programs. The rule 
has been changed to allow more time 
for both planning and implementa¬ 
tion. Allowance also has been made for 
installation and construction that may 
require longer than the specified times 
in specific cases. 

In addition to the comments that re¬ 
sulted in changes in the proposed 
amendments a number of other issues 
were raised which resulted in no 
changes to the proposed amendments 
but which warrant discussion and ex¬ 
planation. 

(1) External threat and general per¬ 
formance requirements . Comments 
were directed at several aspects of the 
threat and its application as a general 
performance requirement. The com¬ 
ments can be categorized generally as 
follows: (a) Level of threat; (6) defini¬ 
tion of threat; (c) application of gener¬ 
al performance requirement. 

(a) Comments were made that the 
threat was not supported by evidence. 
Some commenters felt the threat was 
not conservative enough while others 
felt it was overconservative. 

The Commission directed that a re- 
evaluation of the threat studies be 
conducted by the staff. The results of 
this reevaluation do not impact the 
level of threat to be considered in safe¬ 
guards system design. 


(b) Commenters stated that without 
bounds the threat could not be used 
effectively as a general performance 
requirement since licensees would not 
know the bounds to place on their 
physical protection systems. Com¬ 
menters stated that a licensee could 
not know whether his physical protec¬ 
tion system met the requirements be¬ 
cause no bounds were given for the 
threat and general performance re¬ 
quirements. 

The purpose of the threat defined in 
the proposed amendments is to define 
the general character of the domestic 
safeguards challenge. It is intended to 
provide a design basis for physical pro¬ 
tection systems; therefore, additional 
adversary attributes are not necessary 
to serve this purpose. Physical protec¬ 
tion systems, when designed to the 
level specified in the general perform¬ 
ance sections of the rule and in accord¬ 
ance with the reference system speci¬ 
fied in the rule and other design guid¬ 
ances to be provided along with the 
final rule, will be responsive to a gen¬ 
eral range of threats characterized by 
that stated in the regulations. 

With respect to specific numbers of 
adversaries, the numbers are not as 
significant as are the capabilities and 
resources of the adversary. For exam¬ 
ple, the threat from a disorganized 
mob of 50 or so people is much differ¬ 
ent from that of only a few well orga¬ 
nized, well trained people. 

Given that the described threat is a 
design basis for a physical protection 
system, additional design creteria are 
given in the form of required system 
capabilities. These capabilities are fur¬ 
ther supported by the subsystems and 
components of the reference systems 
in the regulations designed to meet 
the general performance requirements 
and required capabilities. Additional 
guidance to assist the licensee in the 
design of his safeguards system is in 
preparation and will be promulgated 
in regulatory guides and NUREG re¬ 
ports. This type’ of guidance will pro¬ 
vide the logic to relate the subsystems 
and components of physical protection 
systems to the required capabilities 
and the general performance require¬ 
ments. This logic will provide design 
criteria that may be used by the li¬ 
censee and show how the general per¬ 
formance requirements and system ca¬ 
pabilities may be used in the design of 
a specific physical protection system. 
Draft copies of this guidance will be 
circulated for comment. Further, li¬ 
censees will obtain guidance through 
the issuance of license review criteria 
for use in physical protection system 
design and in the license review proc¬ 
ess. Appropriate references to applica¬ 
ble regulatory guides. NUREG docu¬ 
ments and other publications respon¬ 
sive to specified regulatory require¬ 
ments will be provided in both the 


design guidance documents and the 
evaluation criteria documents. En¬ 
forcement of the regulation will be 
based on the specific approved licensee 
plan. 

(c) Commenters stated that the 
threat or general performance require¬ 
ment should be applied in relation to 
the consequences of a successful ad¬ 
versary action as well as in relation to 
the usefulness of the material for ma¬ 
levolent uses. 

Due to the disasterous consequences 
of the successful detonation of a clan¬ 
destine weapon conservative policy 
dictates the need to consider safe¬ 
guards systems exclusive of other con¬ 
siderations such as the form of the 
strategic special nuclear material and 
the probability of an adversary con¬ 
structing a nuclear fission device. Nev¬ 
ertheless in one instance the rule has 
been strengthened by requiring mate¬ 
rial directly useable in a Tiuclear fis¬ 
sion device to be stored only in a vault. 

(2) Use of deadly force. Comments 
indicated that requiring private guards 
to interpose themselves and to use 
deadly force could be in conflict with 
State and local laws and was beyond 
what should be expected of private in¬ 
dustry. It was suggested that legisla¬ 
tion be obtained to permit protection 
of strategic special nuclear material by 
use of deadly force and that seizure or 
diversion of strategic special nuclear 
material be made a Federal offense 
with severe criminal penalties im¬ 
posed. 

The Commission has carefully con¬ 
sidered the use of deadly force in the 
overall system of protection of formu¬ 
la quantities of strategic special nucle¬ 
ar material. A preliminary observation 
is that armed private industrial guards 
are, in fact, commonplace. They are 
found in airports, banks, with armored 
trucks transporting currency, in the 
employ of railroads, and frequently in 
large shopping centers. Thus, the re¬ 
quirement for armed guards to protect 
property is not a departure from an 
accepted industrial practice. 

Section 73.46(h)(4) of the proposed 
amendments states certain basic rules 
on how armed guards are to function. 
The rule as stated in § 73.46(h) is not 
new. it merely repeats verbatim pres¬ 
ently effective 10 CFR 73.50(g)(2). A 
recent amendment to this paragraph 
further clarified expected guard re¬ 
sponse. (See 42 FR 64103.) 

In view, however, of the comments 
received, some considerations may be 
repeated and restated for clarification. 
First: An authorized guard, as a person 
fulfilling a legally recognized role in 
protecting property, is generally under 
no duty to retreat from a threat to his 
life in the performance of his job. In 
many States there is simply no duty to 
retreat (e.g.. People v. Estrada, 213 P. 
67 (Calif. 1923); Perez v. State , 300 P. 
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428 (Okla. 1931)). In other States a 
person need not retreat in his place of 
business (e.g.. State v. Feltovic, 110 
Conn. 303, 147 A. 801 (1929)). It is also 
accepted common law that a person 
lawfully arresting need not retreat in 
face of resistance (see e.g.. Pardon's 
Pennsylxwnia Statutes . Annotated, 
section 18-505(b)(2)(ii)(B)). A guard’s 
job includes the investigation of intru¬ 
sions or unauthorized entry to protect¬ 
ed areas. If circumstances warrant, 
generally the guard may arrest for an 
offense committed in his presence 
(such offenses may range from tres¬ 
pass under local law to a felony under 
Federal law, an attempt to steal or 
divert special nuclear material; see sec¬ 
tion 222 of the Atomic Energy Act of 
1954. as amended. 42 U.S.C. 2272). 

Another aspect of the response re¬ 
quirement also requires clarification. 
The requirement as now written, 
adopted verbatim from 10 CFR 
73.50(g)(2), places a duty on licensees 
to instruct their guards to prevent or 
impede acts of radiological sabotage or 
theft of strategic special nuclear mate¬ 
rial and that they may use force as 
necessary to counter force directed at 
them, including the use of deadly 
force when the guard believes it rea¬ 
sonably necessary in self-defense or 
defense of others. Note that the re¬ 
quirement is to instruct guards to pre¬ 
vent or impede attempts at theft, not 
to require guards to use force without 
discretion. The licensee is also to tell 
his guards that they may use force, 
but only the amount of force commen¬ 
surate with force directed at them— 
the guards. Thus, if an intruder uses 
no force, the guard is not called upon 
to use force. Deadly force is referred 
to only in the context of self-defense 
and defense of others. It is expected, 
as a minimum, that the employer of 
armed guards will allow a guard to use 
his weapons when the guard has a rea¬ 
sonable belief it is necessary to pre¬ 
vent death or grievious bodily injury. 
Indeed, in view of the reference 
system requirement that he investi¬ 
gate intrusions or unauthorized en¬ 
tries and try to forestall theft, diver¬ 
sion, or sabotage, it is seen as essential 
for the protection of the guard to 
allow him to use his weapons under 
such circumstances. 

It is important also to point out'that 
the decision to use force, including 
deadly force, is made by the guard, not 
by his supervisor or his employer. In a 
civilian context, the justification for 
the use of force must rest upon the 
reasonable belief of the person using 
it. The allowance of the use of deadly 
force in self-defense or defense of 
others, i.e.. when there is a reasonable 
belief it is necessary to prevent death 
or grievious bodily injury, is clearly 
within the mainstream of American 
law. 


Licensees who believe any part of 
the guard response rule to be demon¬ 
strably illegal under the law of their 
respective jurisdictions may always re¬ 
quest an exemption. However, guard 
response is viewed as an important ele¬ 
ment of the physical protection 
system and any relaxation of the rule 
in this regard would require a com¬ 
mensurate strengthening of other 
system components. 

The Commission does not believe 
legislation is required in the matter of 
the use of deadly force nor is legisla¬ 
tion required to impose penalties for 
theft or diversion of strategic special 
nuclear material. The Atomic Energy* 
Act of 1954 as amended, already pro¬ 
vides severe penalties for the unau¬ 
thorized possession, or attempt to gain 
possession, of special nuclear material. 
Section 57a. of the act (42 U.S.C. 2077) 
makes it unlawful for any person to 
acquire or possess special nuclear ma¬ 
terial without a specific or general li¬ 
cense issued by NRC. Section 222 (42 
U.S.C. 2272) makes it a felony to wil¬ 
fully violate, attempt to violate, or 
conspire to violate section 57. The pen¬ 
alty may be a fine up to $10,000. im¬ 
prisonment for up to 10 years, or both. 
If the offense is committed with an 
intent to injure the United States or 
to secure an advantage to any foreign 
nation, the punishment may be im¬ 
prisonment for life, or any term of 
years, or a fine up to $20,000, or both. 

(3) Use of Government guards. Com¬ 
mented stated that the level of force 
required by the rule is beyond that 
which should be expected of private 
industry. One commenter recommend¬ 
ed that NRC restudy the use of public 
sector personnel to guard licensed 
strategic special nuclear material. Spe¬ 
cifically, commented gave several rea¬ 
sons for these comments, including: 
(1) That the private sector cannot sat¬ 
isfy the proposed transportation re¬ 
quirements with commercially availa¬ 
ble equipment; (2) there is no evidence 
to support the design threat level 
stated in the rule, and, therefore, if 
the Government establishes a need to 
protect against such a threat, the Gov¬ 
ernment should do it; (3) the rule is so 
open-ended only Federal forces could 
satisfy it; and (4) private "SWAT 
teams” should not be created to sup¬ 
press crime. 

The Security Agency study, done in 
compliance with the Energy Reorgani¬ 
zation Act of 1974, concluded that li¬ 
censee guards, properly trained and 
equipped, could be as effective as Fed¬ 
eral forces. In fact, the Federal Gov¬ 
ernment employs private guards to 
protect federally owned strategic spe¬ 
cial nuclear material. DOE. which uses 
both public and private sector guards, 
has stated in congressional testimony 
(Committee on Government Affairs, 
March 23, 1978) that these guards are 


equally effective. In addition, the Se¬ 
curity Agency study (SAS) reviewed a 
number of other issues applicable to 
the question of whether Government 
or private guards should be responsi¬ 
ble for nuclear security and concluded 
that there was no reason this responsi¬ 
bility should not continue to rest with 
the private sector. Since this rule does 
not increase safeguards requirements 
beyond those considered by the SAS, 
its conclusions remain valid. 

Nevertheless. Government has a re¬ 
sponsibility to assist licensees in the 
protection of their facilities against 
theft of strategic special nuclear mate¬ 
rial particularly in the face of deterio¬ 
rating civil order. This fact is recog¬ 
nized in both the proposed upgrade 
rule and the recently published con¬ 
tingency planning rule (43 FR 11962). 

Regarding the specific reasons why 
commenters recommended Govern¬ 
ment guards, the first, that the private 
sector cannot satisfy the transporta¬ 
tion requirements with commercially 
available equipment, is not valid. The 
staff has made numerous changes to 
the proposed rule which are respon¬ 
sive to public comments and as modi¬ 
fied, the transportation requirements 
of the rule can be satisfied with com¬ 
mercially available equipment. Re¬ 
garding the second reason cited, the 
proposed threat level is reflective of a 
number of studies which were extra¬ 
polated from historical evidence, com¬ 
munications with various law enforce¬ 
ment agencies, review of actual or 
threatened violence in the commercial 
nuclear industry, and prudent judg¬ 
ment by NRC staff based on consider¬ 
ation of all of this information. The 
results of these studies are reflected in 
the Joint ERDA/NRC Task Force 
report (NUREG 0095) and the 
GESMO safeguards study (NUREG 
0414), which recommended protection 
against essentially the same threat 
level as that established in the rule. 
Both of these reports reflected the 
threat information available to their 
preparers at that time. In addition, 
the results of a current thorough 
review of all threat information availa¬ 
ble to the Commission at this time 
does not provide any basis for chang¬ 
ing the design threat. 

Regarding the third reason, that the 
rule is too open ended, the phrase 
which caused the greatest concern 
about this (i.e., • • • but not necessar¬ 
ily limited to • • •) has been deleted 
because the capabilites and perform¬ 
ance requirements are comprehensive 
enough to cover all safeguards contin¬ 
gencies. In addition, a section has been 
added to the statement of consider¬ 
ations which states what guidance will 
be used by NRC and issued to licens¬ 
ees to assure that the development, li¬ 
censing review, and inspection of secu- 
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rity plans and facilities are not open 
ended. 

Finally, this rule does not require li¬ 
censees to use “private SWAT teams" 
to suppress crime in general. Licensees 
are not expected to assume normal re¬ 
sponsibilities of Government defense 
or law enforcement agencies. Rather, 
licensees are required, in accordance 
with NRC regulations and their licens¬ 
ing agreement, only to prevent the 
theft of strategic special nuclear mate¬ 
rial and protect against the radiologi¬ 
cal sabotage of a licensed facility. 
There are no NRC requirements relat¬ 
ing to: (1) Protection against ordinary 
theft of nonnuclear materials or other 
criminal acts; (2) apprehension and 
arrest of criminals; or (3) defeating an 
adversary force. 

(4) Conflict with State and local gun 
laws and use of automatic weapons. 
Comments raised the question of the 
regulation requiring armament for 
guards and transport escorts in viola¬ 
tion of State and local laws. In partic¬ 
ular the question was raised of trans¬ 
port guards carrying weapons in dif¬ 
ferent jurisdictions. Also the specific 
question of automatic weapons was 
raised. 

It is true that both Federal and 
State law have limiting effects on the 
possession and use of firearms by pri¬ 
vate guards. In the main, these laws 
make “machine guns" unavailable (a 
•machine gun“ is any weapon that 
fires more than one bullet with a 
single function of the trigger), pre¬ 
cluding the use of automatic weapons 
by private persons. 

Department of Energy couriers and 
guards (formerly AEC or ERDA couri¬ 
ers and guards) are authorized by Fed¬ 
eral law to carry firearms (section 
161k. of the Atomic Energy Act of 
1954, as amended). They may also 
have automatic weapons (42 U.S.C. 
925(a)(1)). DOE may also extend this 
authority to employees of its contrac¬ 
tors engaged in the protection of prop¬ 
erty owned by the United States and 
located at facilities owned by or con¬ 
tracted to the United States (within 
the context of activities authorized by 
the Atomic Energy Act). 

The Commission, however, believes 
that the increment in firepower added 
by automatic weapons would not be 
sufficiently significant in the overall 
physical protection system to warrant 
the use of such weapons by private 
guards. 

The Commission recognizes that car¬ 
riers would need to consider the var¬ 
ious local and State gun laws for the 
jurisdictions through which they 
would be transporting strategic special 
nuclear material. This is not a new sit¬ 
uation. There are many companies 
transporting valuable shipments with 
armed escorts through various juris¬ 


dictions. This would indicate that it is 
not an insoluble problem. 

It is not intended that the proposed 
amendments would override State and 
local laws. It is the belief of the Com¬ 
mission that adequate flexibility in ar¬ 
mament, with respect 1 6 State and 
Federal laws, already exists and that 
no further legislation Is necessary at 
this time absent a conclusive showing 
that automatic weapons are essential 
in the total physical protection 
system. Where a licensee can show 
conclusively that there is conflict with 
State and local laws alternative meas¬ 
ures would be considered. 

(5) Comments indicated confusion 
regarding the status of research reac¬ 
tors under the proposed rule. Com- 
menters generally felt that research 
reactors should not be required to 
meet the stringent requirements of 
the proposed rule. Comments indicat¬ 
ed that those organizations operating 
research reactors, such as universities, 
could not afford the added costs of the 
upgraded protection. It was also noted 
that imposition of these requirements 
on research reactors would be in viola¬ 
tion of the Atomic Energy Act of 1954, 
as amended wherein the Commission 
should " • • • impose only such mini¬ 
mum amount of regulation • • • and 
will permit the conduct of widespread 
and diverse research and develop¬ 
ment." 

The intent and context of the pro¬ 
posed regulation was to include only 
those research reactors having more 
than formula quantities of strategic 
special nuclear material that was not 
self projecting by being irradiated at 
the level specified in.§ 73.6(b), i.e., 100 
rems per hour at 3 feet. A major part 
of the confusion apparently resulted 
from misunderstanding as to the treat¬ 
ment of the present sections in part 
73. These sections would be removed 
when the new sections became effec¬ 
tive. Coverage for research reactors 
having less than the formula quantity 
of strategic special nuclear material 
would continue to be covered under 
§73.40. The Commission is considering 
a separate section in part 73 to cover 
research reactor protection just as 
there is a separate section, §73.55, to 
cover the protection of power reactors. 
Until such an amendment is made, re¬ 
search reactors having more than for¬ 
mula quantities would be covered by 
the proposed regulation when it is 
made effective. 

(6) Performance-oriented require¬ 
ments flexibility. Commenters suggest¬ 
ed that flexibility be allowed in the 
regulation to vary the number of es¬ 
corts or escort vehicles, to use an unar¬ 
mored vehicle that would be less con¬ 
spicuous, to permit changes of routing 
en route, and to adapt requirements to 
site specific conditions. Other sugges¬ 
tions were made for changes in word¬ 


ing to permit exemptions for specific 
conditions or deletion of requirements 
that would not be appropriate for cer¬ 
tain conditions. 

The objective of the performance ca¬ 
pability requirements is to provide 
flexibility to the licensee in designing 
his system to proride the designated 
capabilities. The capabilities are 
design goals for the licensee to fit to 
his individual site or transport condi¬ 
tions. The capabilities are the stated 
goals or requirements. Whether a 
given system actually attains a specific 
goal in practice will depend on the 
conditions pertaining at the time. The 
system should nevertheless be de¬ 
signed to attain the specified goals or 
capabilities under the conditions that 
exist at a given site or under a given 
transport situation. Guidance in the 
design of safeguards systems is being 
prepared and will be provided to the li¬ 
censees. This guidance identifies var¬ 
ious subsystems and components that 
can be used to attain the specified ca¬ 
pabilities. The licensee must select the 
appropriate combinations for his 
needs. The first paragraphs of the 
system specification §§ 73.26 and 73.46 
states that the Commission may au¬ 
thorize other measures if in its opinion 
the overall level of performance meets 
the general performance requirements 
and the performance capability re¬ 
quirements. 

It is the intent of these capability re¬ 
quirements and general performance 
requirements to allow maximum flexi¬ 
bility to the licensee in designing his 
system. No exemptions to the specific 
requirements of §73.26 or §73.46 are 
needed so long as the differences are 
shown to meet the general perform 
ance and capability requirements. 

(7) Costs. Commenters stated that 
the costs given in the statement ol 
considerations were too low but pro¬ 
vided no supporting data for higher 
costs. The comment also was made 
that some of the requirements could 
not be implemented at any cost but no 
details were given. 

The Commission has studied the 
costs of the proposed amendments fur¬ 
ther and has had a value/impact anal¬ 
ysis prepared on the basis of the refer¬ 
ence system in the regulation. A copy 
of this analysis has been placed in the 
Commission’s Public Document Room 
at 1717 H Street NW.. Washington 
D.C. 

If the Commission adopts the pro¬ 
posed amendments to 10 CFR Part 73 
each affected licensee would be given 8 
period of 120 days following the effec¬ 
tive date of the amendments to submit 
a revised fixed site safeguards physical 
protection plan and. if appropriate, 8 
revised safeguards transportation pro 
tection plan describing how the licens 
ee will comply with the requirement* 
of §73.20 (a)(1) and (aX2). A licensee 
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would be given up to 300 days after 
the effective date of the amendments 
or 90 days after the submitted plan is 
approved, whichever is later, to imple¬ 
ment the approved plan except for 
certain activities involving new con¬ 
struction, significant physical modifi¬ 
cation of existing structures, or major 
equipment installation for which 540 
days or 180 days after the plan is ap¬ 
proved would be allowed. 

In addition, a licensee would be 
given up to 210 days after the effective 
date of these amendments to submit a 
revised fixed site safeguards physical 
protection plan and, if appropriate, a 
revised safeguards transportation pro¬ 
tection plan describing how the licens¬ 
ee will comply with the requirements 
of § 73.20(a)(3). 

A licensee would be given up to 390 
days after the effective date of these 
amendments or 90 days after this 
latter plan is approved, whichever is 
later, to implement the approved plan 
except for activities specifically identi¬ 
fied by the licensee which involve new 
construction, significant modification 
of existing structures or major equip¬ 
ment installation for which 540 days 
after the effective date of these 
amendments or 180 days after the 
plan(s) is approved, whichever is later, 
would be allowed. 

The amendments would become ef¬ 
fective 30 days after publication in the 
Federal Register. 

The system specifications included 
in §73.26 for transportation physical 
protection systems are based on com¬ 
ments received on the transportation 
protection requirements proposed for 
comment on November 13, 1974 (39 
FR 40036) and subsequent consider¬ 
ations. 

The commission has determined 
under Council of Environmental Qual¬ 
ity guidelines and the criteria in 10 
CFR Part 51 that an environmental 
impact statement for the proposed 
amendments to 10 CFR Part 73 is not 
required. Concurrently with publica¬ 
tion of the notice of proposed rule- 
making of July 5, 1977 (42 FR 34310) 
the Commission made available in its 
Public Documents Room at 1717 H 
Street NW., Washington, D.C. an “En¬ 
vironmental Impact Appraisal of 
Amendments To 10 CFR Part 73,” to 
support a Negative Declaration. This 
document is appropriate for the re¬ 
vised proposed amendments as well. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor¬ 
ganization Act of 1974. as amended, 
and section 553 of title 5 of the United 
States Code, notice is hereby given 
that adoption of the following amend¬ 
ments to Title 10. Chapter I, Code of 
Federal Regulations, Part 73 is con¬ 
templated. 

1. Section 73.1(a) of 10 CFR Part 73 
is revised to read as follows: 


§ 73.1 Purpose and scope. 

(a) Purpose. This part prescribes re¬ 
quirements for the establishment and 
maintenance of a physical protection 
system which will have capabilities for 
the protection of special nuclear mate¬ 
rial at fixed sites and in transit and of 
plants in which special nuclear materi¬ 
al is used, to protect against acts of ra¬ 
diological sabotage and prevention of 
theft of special nuclear material. 

• • • • • 

2. Sections 73.2(c), (f), (h). (k). (n), 
and (p) of 10 CFR Part 73 are revised 
to read as follows: 

§ 73.2 Definitions. 

As used in this part: 


(c) “Guard” means a uniformed indi¬ 
vidual armed with a firearm whose pri¬ 
mary duty is the protection of special 
nuclear material against theft, the 
protection of a plant against radiologi¬ 
cal sabotage, or both. 


(f) “Physical Barrier” means 

(1) Fences constructed of No. 11 
American wire gage, or heavier wire 
fabric, topped by three strands or 
more of barbed wire or similar materi¬ 
al on brackets angled outward between 
30° amd 45' from the vertical, with an 
overall height of not less than 8 feet, 
including the barbed topping; 

(2) Building walls, ceilings and floors 
constructed of stone, brick, cinder 
block, concrete, steel or comparable 
materials (openings in which are se¬ 
cured by grates, doors, or covers of 
construction and fastening of suffi¬ 
cient strength such that the integrity 
of the wall is not lessened by any 
opening), or walls of similar construc¬ 
tion. not part of a building, provided 
with a barbed topping described in 
paragraph (f)(1) of this section of a 
height of not less than 8 feet; or 

(3) Any other physical obstruction 
constructed in a manner and of mate¬ 
rials suitable for the purpose for 
which the obstruction is intended. 

# • • • • 

(h) “Vital area” means any area 
which contains vital equipment. 

9 • • • • 

(k) “Isolation zone” means any area, 
clear of all objects which could con¬ 
ceal or shield an individual, adjacent 
to a physical barrier. 


9 9 • • • 

(n) “Vault” means a windowless en¬ 
closure constructed with walls, floor, 
roof and door(s) that will delay pene¬ 


tration appropriate to the response 
time of the local law enforcement au¬ 
thority that would respond to a safe¬ 
guards contingency at the site. 


(p) “Radiological sabotage” means 
any deliberate act directed against a 
plant or transport in which an activity 
licensed pursuant to the regulations in 
this chapter is conducted, or against a 
component of such a plant or trans¬ 
port which could directly or indirectly 
endanger the public health and safety 
by exposure to radiation. 

3. Section 73.2 of 10 CFR Part 73 is 
amended to add paragraphs (x) thru 
(ff). 

§73.2 Definitions. 

As used in this part: 

• • • • • 

(x) “Strategic special nuclear materi¬ 
al” means uranium-235 (contained in 
uranium enriched to 20 percent or 
more in the U-235 isotope), uranium- 
233, or plutonium. 

(y) “Formula quantity” means stra¬ 
tegic special nuclear material in any 
combination in a quantity of 5,000 
grams or more computed by the for¬ 
mula, grams = (grams contained U-235 
+ 2.5 (grams U-233 + grams plutoni¬ 
um). 

(z) “Transport” means any land, sea, 
or air conveyance or modules for these 
conveyances such as rail cars or stan¬ 
dardized cargo containers. 

(aa) “Incendiary device” means any 
self-contained device intended to 
create an intense fire that can damage 
normally flame resistant or retardant 
materials. 

(bb) “Controlled access area” means 
any temporarily or permanently estab¬ 
lished clearly demarcated area, access 
to which is controlled and which af¬ 
fords isolation of the material, equip¬ 
ment or persons within it. 

(cc) “Movement control center” 
means an operations center which is 
remote from transport activity and 
which maintains periodic position in¬ 
formation on the movement of strate¬ 
gic special nuclear material, receives 
reports of attempted attacks or thefts, 
provides a means for reporting these 
and other problems to appropriate 
agencies and can request and coordi¬ 
nate appropriate aid. 

(dd) “Force” means potentially vio¬ 
lent methods used to attempt to gain 
unauthorized access or introduce un¬ 
authorized materials into or remove 
stragetic special nuclear material from 
protected areas, vital areas, material 
access areas, controlled access areas, 
or transports. 

(ee) “Stealth” means covert methods 
used to attempt to gain unauthorized 
access or introduce or remove unau¬ 
thorized materials where the fact of 
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such attempt is concealed or an at¬ 
tempt is made to conceal it. 

(ff) "Deceit** means methods used to 
attempt to gain unauthorized access or 
introduce or remove unauthorized ma¬ 
terials where the attempt involves fal¬ 
sification to present the appearance of 
authorized access. 

4. The undesignated first paragraph 
of § 73.6 is revised to read as follows: 

§ 73.6 Exemptions of certain quantities 
and kinds of special nuclear material. 

A licensee is exempt from the re¬ 
quirements of §§73.20. 73.25. 73.26. 
73.27, 73.45, 73.46, 73.70. and 73.72 
with respect to the following special 
nuclear material: 


5. Section 73.6 is amended to add 
paragraph (d) to read as follows: 

§ 73.6 Exemptions of certain quantities 
and kinds of special nuclear material. 

• • • • • 

(d) Special nuclear material that is 
being transported by the United 
States Department of Energy trans¬ 
port system. 

§§ 73^0 through 73.36 and 73.60 [Deleted] 

6. Sections 73.30 through 73.36, and 
73.60 are deleted. 

7. The undesignated first paragraph 
• of § 73.50 is revised to read as follows: 

§ 73.50 Requirements for physical protec¬ 
tion of licensed activities. 

Each licensee who is authorized to 
possess, use, or store formula quanti¬ 
ties of strategic special nuclear materi¬ 
al which is not readily separable from 
other radioactive material and which 
has a total external radiation dose 
rate In excess of 100 rems per hour at 
a distance of 3 feet from any accessible 
surface without intervening shielding 
other than at a nuclear reactor facility 
licensed pursuant to part 50 of this 
chapter shall comply with the follow¬ 
ing: 


8. Section 73.40(a) is revised to read 
as follows: 

§ 73.40 Physical protection: General re¬ 
quirements as fixed sites. 

(a) Each licensee shall provide physi¬ 
cal protection against industrial sabo¬ 
tage and against theft of special nucle¬ 
ar material at the fixed sites where li¬ 
censed activities are conducted. Physi¬ 
cal security systems shall be estab¬ 
lished and maintained by the licensee 
in accordance with security plans ap¬ 
proved by the Nuclear Regulatory 
Commission. 

(b) [Amended] 


9. Paragraph 73.40(b) is revised to re¬ 
place references to §§73.50 and 73.60 
with references to §§ 73.20; 73.25; 73.26; 
73.45; and 73.46. 

10. New §§73.20. 73.25. 73.26, 73.27, 
73.45, and 73.46 are added to read as 
follows: 

§ 73.20 General performance require¬ 
ments. 

(a) In addition to any other require¬ 
ments of this part, each licensee who 
is authorized to operate a fuel repro¬ 
cessing plant pursuant to part 50 of 
this chapter: possesses or uses formula 
quantities of strategic special nuclear 
material at any site or contiguous sites 
subject to control by the licensee; is 
authorized to transport or deliver to a 
carrier for transportation pursuant to 
part 70 of this chapter formula quanti¬ 
ties of strategic special nuclear materi¬ 
al; takes delivery of formula quantities 
of strategic special nuclear material 
free on board (f.o.b.) the point at 
which it is delivered to a carrier for 
transportation; or imports or exports 
formula quantities of strategic special 
nuclear material shall establish and 
maintain or make arrangements for a 
physical protection system which will 
prevent with high assurance theft of 
strategic special nuclear material and 
protect against radiological sabotage 
by the following: 

(1) A determined violent external as¬ 
sault, attack by stealth, or deceptive 
actions, by a small group with the fol¬ 
lowing attributes, assistance and 
equipment: (i) Well-trained (including 
military training and skills) and dedi¬ 
cated individuals, (ii) inside assistance 
which may include a knowledgeable 
individual who attempts to participate 
in both a passive role (e.g., provide in¬ 
formation) and an active role (e.g., fa¬ 
cilitate entrance and exit, disable 
alarms and communications, partici¬ 
pate in violent attack), (iii) suitable 
weapons, up to and including hand¬ 
held automatic weapons, equipped 
with silencers and having effective 
long range accuracy, (iv) handcarried 
equipment. Including incapacitating 
agents and explosives for use as tools 
of entry or otherwise destroying the 
plant or transport integrity, and (v) 
the ability to operate as two or more 
teams, 

(2) An individual, including an em¬ 
ployee (in any position), and 

(3) A conspiracy between individuals 
in any position who may have: (!) 
Access to and detailed knowledge of 
the facilities and activities referred to 
in § 73.20(a), or (ii) items that could fa¬ 
cilitate theft of special nuclear materi¬ 
al (e.g., small tools, substitute materi¬ 
al. false documents, etc.), or both. 

(b) To meet the general performance 
requirements of paragraph (a) of this 
section a licensee shall establish and 


35327 

maintain, or arrange for. a physical 
protection system that: 

(1) Provides the performance capa¬ 
bilities described in § 73.25 for in-tran- 
sit protection or in §73.45 for fixed 
site protection unless otherwise au¬ 
thorized by the Commission: 

(2) Is designed with sufficient redun¬ 
dancy and diversity to assure mainte¬ 
nance of the capabilities described in 
§ 73.25 or § 73.45; and 

(3) Includes a testing and mainte¬ 
nance program to assure control over 
all activities and devices affecting the 
effectiveness, reliability, and availabil¬ 
ity of the physical protection system, 
including a demonstration that any 
defects of such activities and de\ f ices 
will be promptly detected and correct¬ 
ed for the total period of time they are 
required as a part of the physical pro¬ 
tection system. 

(c) Each licensee subject to the re¬ 
quirements of paragraphs (a) and (b) 
of this section shall: 

(1) Within 120 days after the effec¬ 
tive date of these amendments, submit 
a revised fixed site safeguards physical 
protection plan and. if appropriate, a 
revised safeguards transportation pro¬ 
tection plan describing how the licens¬ 
ee will comply with the requirements 
of paragraphs (aXD and (aX2) of this 
section; and 

(2) Within 300 days after the effec¬ 
tive date of these amendments or 90 
days after the plan submitted pursu¬ 
ant to paragraph (cXl) of this section 
is approved, whichever is later, imple¬ 
ment the approved plan except for ac¬ 
tivities specifically identified by the li¬ 
censee which involve new construc¬ 
tion. significant physical modification 
of existing structures or major equip¬ 
ment installation for which 540 days 
after the effective date of these 
amendments or 180 days after the 
plan(s) is approved, whichever is later, 
will be allowed 

(3) Within 210 days after the effec¬ 
tive date of these amendments submit 
a revised fixed site safeguards physical 
protection plan and. If appropriate, a 
revised safeguards transportation pro¬ 
tection plan describing how the licens¬ 
ee will comply with the requirements 
of paragraph (aX3) of this section; and 

<4) Within 390 days after the effec¬ 
tive date of these amendments or 90 
days after the plan(s) submitted pur¬ 
suant to paragraph (c)(3) of this sec¬ 
tion is approved, whichever Is later. 
Implement the approved plan except 
for activities specifically identified by 
the licensee which involve new con¬ 
struction. significant modification of 
existing structures or major equip¬ 
ment installation for which 540 days 
after the effective date of these 
amendments or 180 days after the 
plan(s) is approved, whichever is later, 
will be allowed. 
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5 73.25 Performance capabilities for physi¬ 
cal protection of strategic special nu¬ 
clear materia) in transit 

(a) To meet the general performance 
requirement of §73.20 an in-transit 
physical protection system shall in¬ 
clude the performance capabilities de¬ 
scribed in paragraphs (b) through (d) 
of this section unless otherwise au¬ 
thorized by the Commission. 

(b) Restrict access to and activity in 
the vicinity of transports and strategic 
special nuclear material. To achieve 
this capability the physical protection 
system shall: 

(1) Minimize the vulnerability of the 
strategic special nuclear material by 
using the following subfunctions and 
procedures: 

(1) Preplanning itineraries for the 
movement of strategic special nuclear 
material; 

(ii) Periodically updating knowledge 
of route conditions for the movement 
of strategic special nuclear material; 

(iii) Maintaining knowledge of the 
status and position of the strategic 
special nuclear material en route; and 

(iv) Determining and communicating 
alternative itineraries en route as con¬ 
ditions warrant. 

(2) Detect and delay any unauthor¬ 
ized attempt to gain access or intro¬ 
duce unauthorized materials by 
stealth or force into the vicinity of 
transports at all stops using the fol¬ 
lowing subsystems and subfunctions: 

(i) Controlled access areas to isolate 
strategic special nuclear material or 
transports at all stops to assure that 
unauthorized persons or materials 
shall not have direct access to the 
transports or strategic special nuclear 
material; 

(ii) Access detection subsystems and 
procedures to detect, assess and com¬ 
municate any unauthorized penetra¬ 
tion (or such attempts) of a controlled 
access area by persons, vehicles or ma¬ 
terials at the time of the penetration 
(or attempt) so that the response can 
prevent the penetration (or attempt) 
from resulting in the theft of strategic 
special nuclear material or radiological 
sabotage. 

(3) Detect and delay any unauthor¬ 
ized attempt to gain access by stealth 
or force into the vicinity of strategic 
special nuclear material on board 
moving transports using the following 
subsystems and subfunctions: 

(i) Controlled access areas to assure 
unauthorized persons shall not have 
direct access to the strategic special 
nuclear material; 

(ii) Secured cargo compartments; 
and 

(iii) Monitoring and surveillance sub¬ 
systems and procedures to detect, 
assess and communicate any unau¬ 
thorized access into the vicinity of 
strategic special nuclear material or 
penetration of cargo compartments or 


controlled access areas (or such at¬ 
tempts) so that the response can pre¬ 
vent the theft of strategic special nu¬ 
clear material. 

(4) Detect attempts to gain unau¬ 
thorized access or introduce unauthor¬ 
ized materials into the vicinity of 
transports by deceit using the follow¬ 
ing subsystems and subfunctions: 

(i) Access authorization controls and 
procedures to provide current authori¬ 
zation schedules and access criteria for 
persons, materials and vehicles; and 

(ii) Access controls and procedures 
to verify the identity of persons, mate¬ 
rials and vehicles and assess such iden¬ 
tity against current authorization 
schedules and access criteria before 
permitting access and to intitiate re¬ 
sponse measures to deny unauthorized 
entries. 

(c) Prevent or delay unauthorized 
entry or introduction of unauthorized 
materials into, and unauthorized re¬ 
moval of strategic special nuclear ma¬ 
terial from transports. To achieve this 
capability the physical protection 
system shall: 

(1) Detect attempts to gain unau¬ 
thorized entry or introduce unauthor¬ 
ized materials into transports by 
deceit using the following subsystems 
and subfunctions: 

(1) Access authorization controls and 
procedures to provide current authori¬ 
zation schedules and entry criteria for 
access into transports for both persons 
and materials; and 

(ii) Entry controls and procedures to 
verify the identity of persons and ma¬ 
terials and to permit transport entry 
only to those persons and materials 
specified by the current authorization 
schedules and entry criteria. 

(2) Detect attempts to gain unau¬ 
thorized entry or introduce unauthor¬ 
ized material into transports by 
stealth or force using the following 
subsystems and subfunctions: 

(i) Transport features to delay 
access to strategic special nuclear ma¬ 
terial sufficient to permit the detec¬ 
tion and response systems to function 
so as to prevent the theft of strategic 
special nuclear material; 

(ii) Inspection and detection subsys¬ 
tems and procedures to detect unau¬ 
thorized tampering with transports 
and cargo containers; and 

(iii) Surveillance subsystems and 
procedures to detect, assess and com¬ 
municate any unauthorized presence 
of persons or materials and any unau¬ 
thorized attempt to penetrate the 
transport so that the response can pre¬ 
vent the theft of strategic special nu¬ 
clear material. 

(3) Prevent unauthorized removal of 
strategic special nuclear material from 
transports by deceit using the follow¬ 
ing subsystems and subfunctions: 

Ji) Authorization controls and proce¬ 
dures to provide current schedules for 


authorized removal of strategic special 
nuclear material which specify the 
persons authorized to remove and re¬ 
ceive the material, the authorized 
times for such removal and receipt 
and authorized places for such remov¬ 
al and receipt. 

(ii) Removal controls and procedures 
to establish removal procedures for 
transferring cargo in emergency situa¬ 
tions; and 

(iii) Removal controls and proce¬ 
dures to permit removal of strategic 
special nuclear material only after ver¬ 
ification of the indentity of persons re¬ 
moving or receiving the strategic spe¬ 
cial nuclear material, and the identity 
and integrity of the strategic special 
nuclear material being removed from 
transports. 

(4) Detect attempts to remove strate¬ 
gic special nuclear material from 
transports by stealth or force using 
the following subsystems and subfunc¬ 
tions: 

(i) Transport features to delay unau¬ 
thorized strategic special nuclear ma¬ 
terial removal attempts sufficient to 
assist detection and permit a response 
to prevent the theft of strategic spe¬ 
cial nuclear material; and 

(ii) Detection subsystems and proce¬ 
dures to detect, assess and communi¬ 
cate any attempts at unauthorized re¬ 
moval of strategic special nuclear ma¬ 
terial so that response to the attempt 
can be such as to prevent the removal 
theft of strategic special nuclear mate¬ 
rial. 

(d) Respond to safeguards contin¬ 
gencies and emergencies to assure that 
the two capabilities paragraphs (b) 
and (c) of this section are achieved, 
and to engage and impede adversary 
forces until local law enforcement 
forces arrive. To achieve this capabili¬ 
ty. the physical protection system 
shall: 

(1) Respond rapidly and effectively 
to safeguards contingencies and emer¬ 
gencies using the following subsystems 
and subfunctions: 

(i) A security organization composed 
of trained and qualified personnel, in¬ 
cluding armed escorts, one of whom is 
designated as escort commander, with 
procedures for command and control, 
to execute response functions. 

(ii) Assessment procedures to assess 
the nature and extrent of security re¬ 
lated incidents. 

(iii) A predetermined plan to re¬ 
spond to safeguards contingency 
events. 

(iv) Equipment and procedures to 
enable responses to security related in¬ 
cidents sufficiently rapid and effective 
to achieve the predetermined objective 
of each action. 

(v) Equipment, vehicle design fea¬ 
tures, and procedures to protect secu¬ 
rity organization personnel, including 
those at the movement control center. 
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in their performance of assessment 
and response related functions. 

(2) Transmit detection, assessment 
and other response related informa¬ 
tion using the following subsystems 
and subfunctions: 

(1) Communications equipment and 
procedures to rapidly and accurately 
transmit security information among 
armed escorts. 

(ii) Equipment and procedures for 
two-way communications between the 
escort commander and the movement 
control center to rapidly and accurate¬ 
ly transmit assessment information 
and requests for assistance by local 
law enforcement forces, and to coordi¬ 
nate such assistance. 

(iii) Communications equipment and 
procedures for the armed escorts and 
the movement control center person¬ 
nel to notify local law enforcement 
forces of the need for assistance. 

(3) Establish liaisons with local law 
enforcement authorities to arrange for 
assistance enroute. 

(4) Assure that a single adversary 
action cannot destroy the capability of 
armed escorts to notify the local law 
enforcement forces of the need for as¬ 
sistance. 

§ 73.26 Transportation physical protection 
systems, subsystems, elements compo¬ 
nents, and procedures. 

(a) A transportation physical protec¬ 
tion system established pursuant to 
the general performance requirements 
of §73.20 and performance capability 
requirements of §73.25 shall include, 
but are not necessarily limited to, the 
measures specified in paragraphs (b) 
through (1) of this section. The Com¬ 
mission may require, depending on the 
individual transportation conditions or 
circumstances, alternate or additional 
measures deemed necessary to meet 
the general performance requirements 
of §73.20. The Commission also may 
authorize protection measures other 
than those required by this section if 
in its opinion the overall level of per¬ 
formance meets the general perform¬ 
ance requirements of §73.20 and the 
performance capability requirements 
of §73.25. 

(b) Planning and scheduling. 

(1) Shipments shall be scheduled to 
avoid regular patterns and preplanned 
to avoid areas of natural disaster or 
civil disorders, such as strikes or riots. 
Such shipments shall be planned in 
order to avoid storage times in excess 
of 24 hours and to assure that deliv¬ 
eries occur at a time when the receiver 
at the final delivery point is present to 
accept the shipment. 

(2) Arrangements shall be made with 
law enforcement authorities along the 
route of shipments for their response 
to an emergency or a call for assist¬ 
ance. 


(3) For any series of shipments of 
strategic special nuclear material by a 
licensee to the same consignee in 
which individual shipments are less 
than the quantities requiring physical 
protection in transit under 10 CFR 
73.1(b)(2), but the total quantity for 
the series exceeds the formula quanti¬ 
ty of strategic special nuclear material 
the licensee shall confirm and log the 
arrival at the final destination of each 
shipment in the series before releasing 
the subsequent shipment. 

(4) Security arrangements for each 
shipment shall be approved by the Nu¬ 
clear Regulatory Commission prior to 
the time for the seven day notice re¬ 
quired by §73.72. Information to be 
supplied to the Commission in addi¬ 
tion to the general security plan infor¬ 
mation is as follows: 

(l) Shipper, consignee, carriers, 
transfer points, modes of shipment; 

(ii) Point where escorts will relin¬ 
quish responsibility or will accept re¬ 
sponsibility for the shipment; 

(iii) Arrangements made for transfer 
of shipment security; and 

(iv) Security arrangements at point 
where escorts accept responsibility for 
an import shipment. 

(5) Hand-to-hand receipts shall be 
completed at origin and destination 
and at all points enroute where there 
is a transfer of custody. 

(c) Export/import shipments. 

(1)A licensee who imports formula 

quantities of strategic special nuclear 
material shall make arrangements to 
assure that such material will be pro¬ 
tected in transit as follows: 

(1) An individual designated by the 
licensee or his agent, or as specified by 
a contract of carriage, shall confirm 
the container count and examine locks 
and/or seals for evidence of tamper¬ 
ing. at the first place in the United 
States at which the shipment is dis¬ 
charged for the arriving carrier. 

(ii) The shipment shall be protected 
at all times within the geographical 
limits of the United States as provided 
in this section and §§ 73.25 and 73.27. 

(2) A licensee who exports formula 
quantities of strategic special nuclear 
material shall comply with the re¬ 
quirements of this section and §§ 73.25 
and 73.27, as applicable, up to the first 
point where the shipment is taken off 
the transport outside the United 
States. 

(d) Security organization. 

(D The licensee or his agent shall es¬ 
tablish a transportation security orga¬ 
nization, Including armed escorts, 
armed response personnel or guards, 
and a movement control center 
manned and equipped to monitor and 
control shipments, to communicate 
with local law enforcement authori¬ 
ties. and to respond to safeguards con¬ 
tingencies. All individuals engaged in 
the protection of a shipment, includ¬ 


ing armed escorts, armed response per¬ 
sonnel. employees of the licensee or 
his agent who acompany the ship¬ 
ment, and the operators in the move¬ 
ment control center shall have an 
NRC or DOE material access authori¬ 
zation.' 

(2) At least one full time member of 
the security organization who has the 
authority to direct the physical pro¬ 
tection activities of the security orga¬ 
nization shall be on duty at the move¬ 
ment control center during the course 
of any shipment. 

(3) The licensee or his agent shall es¬ 
tablish, maintain, and follow' a man¬ 
agement system to provide for the de¬ 
velopment, revision, implementation, 
and enforcement of transportation 
physical protection procedures. The 
system shall include: 

(1) Written security procedures 
which document the structure of the 
transportation security organization 
and which detail the duties of drivers 
and escorts and other individuals re¬ 
sponsible for security: and 

(ii) Provision for written approval of 
such procedures and any revisions 
thereto by the individual w r ith overall 
reponsibility for the security function. 

(4) Neither the licensee or his agent 
shall permit an individual to act as an 
escort or other security organization 
member unless such individual has 
been trained, equipped, and qualified 
to perform each assigned security job 
duty in accordance with appendix B. 
of this part, “General Criteria for Se¬ 
curity Personnel" to be published soon 
as an effective rule. Upon the request 
of an authorized representative of the 
Commission the licensee or his agent 
shall demonstrate the ability of the 
physical security personnel to carry 
out their assigned duties and responsi¬ 
bilities. Armed escorts shall requalify 
in accordance with Appendix B of this 
part at least every 12 months. Such re- 
qualification shall be documented. 

(e) Contingency and response plans 
and procedures. 

(D The licensee or his agent shall es¬ 
tablish, maintain, and follow a safe¬ 
guards contingency plan for dealing 
with threats, thefts, and radiological 
sabotage related to strategic special 
nuclear material in transit subject to 
the provisions of this section. Such 
safeguards contingency plan shall be 
in accordance with the criteria in ap¬ 
pendix C to this part, “Licensee Safe¬ 
guards Contingency Plan" (43 FR 
11962). 

(2) Upon detection of abnormal pres¬ 
ence or activity of persons or vehicles 
attempting to penetrate a moving 


‘Proposed amendments requiring NRC 
material authorization program for licensee 
access to or control over special nuclear ma¬ 
terial (SECY-76-508) were published as a 
proposed rule on March 17. 1977 (42 FR 
14880) and were discussed in a public hear¬ 
ing on July 10, 11. and 12. 1978. 
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convoy or persons attempting to gain 
access to a parked cargo vehicle or 
upon evidence or indication of pene¬ 
tration of the cargo vehicle the armed 
escorts or other armed response per¬ 
sonnel shall: 

(i) Determine whether or not a 
threat exists; 

(ii) Assess the extent of the threat, 
if any; 

(iii) Take immediate concurrent 
measures to neutralize the threat by: 

(a) Making the necessary tactical 
moves to prevent or impede acts of ra¬ 
diological sabotage or theft of strate¬ 
gic special nuclear material, and 

(b) Informing local law enforcement 
agencies of the threat and requesting 
assistance. 

(3) The licensee or his agent shall in¬ 
struct every armed escort and all 
armed response personnel to prevent 
or impede acts of radiological sabotage 
or theft of strategic special material 
by using sufficient force to counter 
the force directed at him including the 
use of deadly force when armed es¬ 
corts or armed response personnel 
have a reasonable belief that it is nec¬ 
essary in self-defense or in the defense 
of others. 

(f) Transfer and storage of strategic 
special nuclear material for domestic 
shipments. 

(1) Strategic special nuclear material 
shall be placed in a protected area at 
transfer points if transfer is not imme¬ 
diate from one transport to another. 
Where a protected area is not availa¬ 
ble a controlled access area shall be es¬ 
tablished for the shipment. The trans¬ 
port may serve as a controlled access 
area. 

(2) All transfers shall be protected 
by at least nine armed escorts or other 
armed personnel—one of whom shall 
sene as commander. At least seven of 
the armed personnel (including the 
commander) shall be available to pro¬ 
tect the shipment and at least three of 
the seven shall keep the strategic spe¬ 
cial nuclear material under continuous 
surveillance while it is at the transfer 
point. The two remaining armed per¬ 
sonnel shall take up positions at a 
remote monitoring location. The 
remote location may be a radio- 
equipped vehicle or a nearby place, 
apart from the shipment area, so that 
a single act cannot remove the capabil¬ 
ity of the personnel protecting the 
shipment for calling for assistance. 
Each of the nine armed escorts or 
other armed personnel shall be capa¬ 
ble of maintaining communication 
with each other. The commander shall 
have the capability to communicate 
with the personnel at the remote loca¬ 
tion and with local law enforcement 
agencies for emergency assistance. In 
addition the armed escorts personnel 
at the remote location shall have the 
capability to communicate with the 


law enforcement agencies and with 
the shipment movement control 
center. The commander shall call the 
remote location at least every 30 min¬ 
utes to report the status of the ship¬ 
ment. If the calls are not received 
within the prescribed time, the person¬ 
nel in the remote location shall re¬ 
quest assistance from the law enforce¬ 
ment authorities, notify the shipment 
movement control center and initiate 
the appropriate contingency plans. 
Armed escorts or other armed person¬ 
nel shall observe the opening of the 
cargo compartment of the incoming 
transport and insure that the ship¬ 
ment is complete by checking locks 
and seals. A shipment loaded onto or 
transferred to another transport shall 
be checked to assure complete loading 
or transfer. Continuous visual surveil¬ 
lance of the cargo compartment shall 
be maintained up to the time the 
transport departs from the terminal. 
The escorts shall observe the trans¬ 
port until it has departed and shall 
notify the licensee or his agent of the 
latest status immediately thereafter. 

(g) Access control subsystems and 
procedures. 

(DA numbered picture badge identi¬ 
fication procedure shall be used to 
identify all individuals who will have 
custody of a shipment. The identifica¬ 
tion procedure shall require that the 
individual who has possession of the 
strategic special nuclear material shall 
have, in advance, identification picture 
badges of all individuals who are to 
assume custody for the shipment. The 
shipment shall be released only when 
the individual who has possession of 
strategic special nuclear material has 
assured positive identification of all of 
the persons assuming custody for the 
shipment by comparing the copies of 
the identification badges that he has 
received in advance to identification 
badges that the individuals who will 
assume custody of the shipment carry. 

(2) Access to protected areas, con¬ 
trolled access areas, transports, escort 
vehicles, aircraft, rail cars, and con¬ 
tainers where strategic special nuclear 
material is contained shall be limited 
to individuals authorized access to 
these areas after they have been prop¬ 
erly identified. 

(3) Strategic special nuclear material 
shall be shipped in containers that are 
protected by tamper-indicating seals. 
The containers also shall be locked if 
• they are not in another locked con¬ 
tainer or transport. The outermost 
container or transport also shall be 
protected by tamper-indicating seals. 

(h) Test and maintenance programs. 

The licensee or his agent shall estab¬ 
lish, maintain and follow a test and 
maintenance program for communica- 

‘ tions equipment and other physical 
protection related devices and equip¬ 


ment used pursuant to this section 
which shall include the following: 

(1) Tests and inspections shall be 
conducted during the installation, and 
construction of physical protection re¬ 
lated subsystems and components to 
assure that they comply with their re¬ 
spective design criteria and perform¬ 
ance specifications. 

(2) Preoperational tests and inspec¬ 
tions shall be conducted for physical 
protection related subsystems and 
components to demonstrate their ef¬ 
fectiveness, availability, and reliability 
with respect to their respective design 
criteria and performance specifica¬ 
tions. 

(3) Operational tests and inspections 
shall be conducted for physical protec¬ 
tion related subsystems and compo¬ 
nents to assure their maintenance in 
an operable and effective condition. 

(4) Preventive maintenance pro¬ 
grams shall be established for physical 
protection related subsystems and 
components to assure their continued 
maintenance in an operable and effec¬ 
tive condition. 

(5) All physical protection related 
subsystems and components shall be 
maintained in operable condition. Cor¬ 
rective action procedures and compen¬ 
satory measures shall be developed 
and employed to assure that the effec¬ 
tiveness of the physical protection 
system is not reduced by any single 
failure or other contingencies affect¬ 
ing the operation of the physical pro¬ 
tection related equipment or struc¬ 
tures. 

(6) The transportation security pro¬ 
gram shall be reviewed at least every 
12 months or prior to each use, which¬ 
ever is greater, by individuals inde¬ 
pendent of both security management 
and security supervision. Such a 
review shall include a review and audit 
of security procedures and practices, 
evaluation of the effectiveness of the 
physical protection system, an audit of 
the physical protection system testing 
and maintenance program, and an 
audit of commitments established for 
response by local law enforcement au¬ 
thorities. The results of the review 
and audit along with recommenda¬ 
tions for improvements shall be docu¬ 
mented, reported to the responsible 
organization management, and kept 
available for inspection for a period of 
five years. 

(i) Shipment by road. 

(1) A detailed route plan shall be 
prepared which shows the routes to be 
taken, the refueling and rest stops, 
and the call-in times to the movement 
control center. All shipments shall be 
made or primary highways with mini¬ 
mum use of secondary roads. All ship¬ 
ments shall be made without interme¬ 
diate stops except for refueling, rest or 
emergency stops. 
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(2) Cargo compartments of the 
trucks or trailers shall be locked and 
protected by tamper-indicating seals. 

(3) The shipment shall be protected 
by one of the following methods: 

(i) A specially designed cargo vehicle 
truck or trailer that reduces the vul¬ 
nerability to theft. Design features of 
the truck or trailer shall permit immo¬ 
bilization of the truck or of the cargo¬ 
carrying portion of the vehicle and 
shall provide a deterrent to physical 
penetration of the cargo compart¬ 
ment. Two separate escort vehicles 
shall accompany the cargo vehicle. 
There shall be a total of nine armed 
escorts with at least two in the cargo 
vehicle. Escorts may also operate the 
cargo and escort vehicles. 

(ii) An armored car cargo vehicle. 
Three separate escort vehicles shall 
accompany such a cargo vehicle. 
There shall be a total of nine armed 
escorts, with at least two in the cargo 
vehicle. Escorts may also operate the 
cargo and escort vehicles. 

(4) All escort vehicles shall be bullet- 
resisting. 

(5) Procedures shall be established 
to assure that no unauthorized per¬ 
sons or materials are on the cargo ve¬ 
hicle before strategic special nuclear 
material is loaded, or on the escort ve¬ 
hicles, immediately before the trip 
begins. 

(6) Cargo and escort vehicles shall 
maintain continuous intraconvoy two- 
way communication. In addition at 
least two of the vehicles shall be 
equipped with radio telephones having 
the capability of communicating with 
the movement control center. A redun¬ 
dant means of communication shall 
also be available. Calls to the move¬ 
ment control center shall be made at 
least every half hour to convey the 
status and position of the shipment. 
In the event no call is received in ac¬ 
cordance with these requirements, the 
licensee or his agent shall immediately 
notify the law enforcement authorities 
and the appropriate Nuclear Regula¬ 
tory Commission Inspection and En¬ 
forcement Regional Office listed in ap¬ 
pendix A of this part and initiate the 
appropriate contingency plan. 

(7) At refueling, rest, or emergency 
stops at least nine armed escorts or 
other armed personnel shall be availa¬ 
ble to protect the shipment and at 
least three armed escorts or other 
armed personnel shall maintain con¬ 
tinuous visual surveillance of the 
cargo compartment. 

(8) Transfers to and from other 
modes of transportation shall be in ac¬ 
cordance with paragraph (f) of this 
section. 

(j) Shipment by Air. 

(1) Except as specifically approved 
by the Nuclear Regulatory Commis¬ 
sion, no shipment of special nuclear 
material shall be made in passenger 


aircraft in excess of (i) 20 grams or 20 
curies, whichever is less, of plutonium 
or uranium-233, or (ii) 350 grams of 
uranium-235 (contained in uranium 
enriched to 20 percent or more in the 
U-235 isotope). 

(2) All shipments on commercial 
cargo aircraft shall be accompanied by 
two armed escorts who shall be able to 
converse in a common language with 
the captain of the aircraft. 

(3) Transfers of these shipments 
shall be minimized and shall be con¬ 
ducted in accordance with paragraph 
(f) of this section. Such shipments 
shall be scheduled so that the strate¬ 
gic special nuclear material is loaded 
last and unloaded first. 

(4) At scheduled stops, at least nine 
armed escorts or other armed person¬ 
nel shall be available to protect the 
shipment and at least three armed es¬ 
corts or other armed personnel shall 
maintain continuous visual surveil¬ 
lance of the cargo compartment. 

(5) Export shipments shall be ac¬ 
companied by two armed escorts from 
the last terminal in the United States 
until the shipment is unloaded at a 
foreign terminal and prime responsi¬ 
bility for physical protection is as¬ 
sumed by agents of the consignee. 
While on foreign soil, the escorts may 
surrender their weapons to legally 
constituted local authorities. After 
leaving the last terminal in the United 
States the shipment shall be sched¬ 
uled with no intermediate stops. 

(6) Import shipments shall be ac¬ 
companied by two armed escorts at all 
times within the geographical limits of 
the United States. These escorts shall 
provide physical protection for the 
shipment until relieved by verified 
agents of the U.S. consignee. 

(7) Procedures shall be established 
to assure that no unauthorized per¬ 
sons or material are on the aircraft 
before strategic special nuclear materi¬ 
al is loaded on board. 

(8) Arrangements shall be made at 
all domestic airports to assure that the 
nine required armed escorts or other 
armed personnel are available and 
that the required security measures 
will be taken upon landing. 

(9) Arrangements shall be made at 
the foreign terminal at which the 
shipment is to be unloaded to assure 
that security measures will be taken 
on arrival. 

(k) Shipment by Rail. 

(l) A shipment by rail shall be es¬ 
corted by nine armed escorts in the 
shipment car or an escort car next to 
the shipment car of the train. At least 
three escorts shall keep the shipment 
car under continuous visual surveil¬ 
lance. Escorts shall detrain at stops 
when practicable and time permits to 
maintain the shipment cars under con¬ 
tinuous visual surveillance and to 
check car or container locks and seals. 


(2) Procedures shall be established 
to assure that no unauthorized per¬ 
sons or materials are on the shipment 
or escort car before strategic special 
nuclear material is loaded on board. 

(3) Only containers weighing 5.000 
lbs or more shall be shipped on open 
rail cars. 

(4) A voice communication capability 
between the escorts and the move¬ 
ment control center shall be main¬ 
tained. A redundant means of continu¬ 
ous communication also shall be avail¬ 
able. Calls to the movement control 
center shall be made at least every 
half hour to convey the status and po¬ 
sition of the shipment. In the event no 
call is received in accordance with 
these requirements, the licensee or his 
agent shall immediately notify the law 
enforcement authorities and the ap¬ 
propriate Nuclear Regulatory Com¬ 
mission Regional Office listed in ap¬ 
pendix A of this part and initiate their 
contingency plan. 

(5) Transfer to and from other 
modes of transportation shall be in ac¬ 
cordance with paragraph (f) of this 
section. 

(1) Shipment by Sea 

(1) Shipments shall be made only on 
container-ships. The strategic special 
nuclear material containers) shall be 
loaded into exclusive use cargo con¬ 
tainers conforming to Amercian Na¬ 
tional Standards Institute (ANSI) 
MH5.I or International Stardands Or¬ 
ganization (ISO) 1496. Locks and seals 
shall be inspected by the escorts when¬ 
ever access is possible. 

(2) All shipments shall be accompa¬ 
nied by two armed escorts who shall 
be able to converse in a common lan¬ 
guage with the captain of the ship. 

(3) Minimum domestic ports of call 
shall be scheduled and there shall be 
no scheduled transfer to other vessels 
after the shipment leaves the last port 
in the United States. Transfer to and 
from other modes of transportation 
shall be in accordance with paragraph 
(f) of this section. 

(4) At all ports of call the excorts 
shall insure that the shipment is not 
removed. At least two armed escorts or 
other armed personnel shall maintain 
continous visual surveillance of the 
cargo area where the container is 
stored up to the time the ship departs. 

(5) Export shipment shall be accom¬ 
panied by two armed escorts from the 
last port in the United States until the 
shipment is unloaded at a foreign ter¬ 
minal and prime responsibility for 
physical protection is assumed by 
agents of the consignee. While on for¬ 
eign soil, the escorts may surrender 
their weapons to legally constituted 
local authorities. 

(6) Import shipments shall be ac¬ 
companied by two armed escorts at all 
times within the geographical limits of 
the United States. These escorts shall 
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provide physical protection for the 
shipment until relieved by verified 
agents of the U.S. consignee. 

(7) Ship-to-shore communications 
shall be available, and a ship-to-shore 
contact shall be made every 6 hours to 
relay position information, and the 
status of the shipment. 

(8) Arrangements shall be made at 
the foreign terminals at which the 
shipment is to be unloaded to assure 
that security measures will be taken 
upon arrival. 

§ 73.27 Notification requirements. 

(a) (1) A licensee who delivers for¬ 
mula quantities of strategic special nu¬ 
clear material to a carrier for trans¬ 
port shall immediately notify the con¬ 
signee by telephone, telegraph, or tele¬ 
type. of the time of departure of the 
shipment, and shall notify or confirm 
with the consignee the method of 
transportation, including the names of 
carriers, and the estimated time of ar¬ 
rival of the shipment at its destina¬ 
tion. (2) In the case of a shipment 
(f.o.b.) the point where it is delivered 
to a carrier for transport, a licensee 
shall, before the shipment is delivered 
to the carrier, obtain written certifica¬ 
tion from the licensee who is to take 
delivery of the shipment at the f.o.b. 
point that the physical protection ar¬ 
rangements required by §§73.25 and 
73.26 for licensed shipments have been 
made. When a contractor exempt from 
the requirements for a Commission li¬ 
cense is the consignee of a shipment, 
the licensee shall, before the shipment 
is delivered to the carrier, obtain writ¬ 
ten certification from the contractor 
who is to take delivery of the ship¬ 
ment at the f.o.b. point that the physi¬ 
cal protection arrangements required 
by the United States Department of 
Energy Manual Chapters 2401 or 2405, 
as appropriate, have been made. (3) A 
licensee who delivers formula quanti¬ 
ties of strategic special nuclear materi¬ 
al to a carrier for transport or releases 
such special nuclear material f.o.b. at 
the point where it is delivered to a car¬ 
rier for transport shall also make ar¬ 
rangements with the consignee to be 
notified immediately by telephone and 
telegraph, teletype, or cable, of the ar¬ 
rival of the shipment atTits destination 
or of any such shipment that is lost or 
unaccounted for after the estimated 
time of arrival at its destination. 

(b) Each licensee who receives a 
shipment of formula quantities of 
strategic special nuclear material shall 
immediately notify by telephone and 
telegraph or teletype, the person who 
delivered the material to a carrier for 
transport and the Director of the ap¬ 
propriate Nuclear Regulatory Com¬ 
mission Inspection and Enforcement 
Regional Office listed in appendix A 
of the arrival of the shipment at its 
destination. When a United States De¬ 


partment of Energy license-exempt 
contractor is the consignee, the licens¬ 
ee who is the consignor shall notify by 
telephone and telegraph, or teletype, 
the Director of the appropriate Nucle¬ 
ar Regulatory Commission Inspection 
and Enforcement Regional Office 
listed in appendix A of the arrival of 
the shipment at its destination imme¬ 
diately upon being notified of the re¬ 
ceipt of the shipment by the license- 
exempt contractor as arranged pursu¬ 
ant to paragraph (a)(3) of this section. 
In the event such a shipment fails to 
arrive at its destination at the estimat¬ 
ed time, or in the case of an export 
shipment, the licensee who exported 
the shipment, shall immediately 
notify by telephone and telegraph or 
teletype, the Director of the appropri¬ 
ate Nuclear Regulatory Commission 
Inspection and Enforcement Regional 
Office listed in appendix A of this 
part, and the licensee or other person 
w’ho delivered the material to a carrier 
for transport. The licensee who made 
the physical protection arrangements 
shall also immediately notify by tele¬ 
phone and telegraph, or teletype, the 
Director of the appropriate Nuclear 
Regulatory Commission Inspection 
and Enforcement Regional Office 
listed in appendix A of the action 
being taken to trace the shipment. 

(c) Each licensee who makes ar¬ 
rangements for physical protection of 
a shipment of formula quantities of 
strategic special nuclear material as 
required by §§ 73.25 and 73.26 shall im¬ 
mediately conduct a trace investiga¬ 
tion of any shipment that is lost or un¬ 
accounted for after the estimated ar¬ 
rival time and file a report with the 
Commission as specified in § 73.71. If 
the licensee who conducts the trace in¬ 
vestigation is not the consignee, he 
shall also immediately report the re¬ 
sults of his investigation by telephone 
and telegraph, or teletype to the con¬ 
signee. 

73.15 Performance capabilities for fixed 
site physical protection systems. 

(a) To meet the general performance 
requirements of §73.20 a fixed site 
physical protection system shall in¬ 
clude the performance capabilities de¬ 
scribed in paragraphs (b) through (g) 
of this section unless otherwise au¬ 
thorized by the Commission. 

(b) Prevent unauthorized access of 
persons and materials into material 
access areas and vital areas. To 
achieve this capability the physical 
protection system shall: 

(1) Detect attempts to gain unau¬ 
thorized access or introduce unauthor¬ 
ized material across material access or 
vital area boundaries by stealth or 
force using the following subsystems 
and subfunctions: 

(i) Barriers to channel persons and 
material to material access and vital 


area entry control points and to delay 
any unauthorized penetration at¬ 
tempts by persons or materials suffi¬ 
cient to assist detection and permit a 
response that will prevent the pene¬ 
tration; and 

(ii) Access detection subsystems and 
procedures to detect, assess and com¬ 
municate any unathorized penetration 
attempts by persons or materials at 
the time of the attempt so that a re¬ 
sponse can prevent the unauthorized 
access or penetration. 

(2) Detect attempts to gain unau¬ 
thorized access or introduce unauthor¬ 
ized materials into material access 
areas or vital areas by deceit using the 
following subsystems and subfunc¬ 
tions: 

(i) Access authorization controls and 
procedures to provide current authori¬ 
zation schedules and entry criteria for 
both persons and materials; and 

(ii) Entry controls and procedures to 
verify the identity of persons and ma¬ 
terials and assess such identity against 
current authorization schedules and 
entry criteria before permitting entry 
and to initiate response measures to 
deny unauthorized entries. 

(c) Permit only authorized activities 
and conditions within protected areas, 
material access areas, and vital areas. 
To achieve this capability the physical 
protection system shall: 

(1) Detect unauthorized activities or 
conditions within protected areas, ma¬ 
terial access areas and vital areas 
using the following subsystems and 
subfunctions: 

(i) Controls and procedures that es¬ 
tablish current schedules of author¬ 
ized activities and conditions in de¬ 
fined areas; 

(ii) Boundaries to define areas 
within which the authorized activities 
and conditions are permitted; and 

(iii) Detection and surveillance sub¬ 
systems and procedures to discover 
and assess unauthorized activities and 
conditions and communicate them so 
that response can be such as to stop 
the activity or correct the conditions 
before strategic special nuclear materi¬ 
al is stolen or radiological sabotage 
committed. 

(d) Permit only authorized place¬ 
ment and movement of strategic spe¬ 
cial nuclear material within material 
access areas. To achieve this capability 
the physical protection system shall: 

(1) Detect unauthorized placement 
and movement of strategic special nu¬ 
clear material within the material 
access area using the following subsys¬ 
tems and subfunctions: 

(i) Controls and procedures to delin¬ 
eate authorized placement and control 
for strategic special nuclear material; 

(ii) Controls and procedures to es¬ 
tablish current authorized placement 
and movement of all strategic special 
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nuclear material within material 
access areas; 

(iii) Controls and procedures to 
maintain knowledge of the identity, 
quantity, placement, and movement of 
all strategic special nuclear material 
within material access areas; and 

(iv) Detection and monitoring sub¬ 
systems and procedures to discover 
and assess unauthorized placement 
and movement of strategic special nu¬ 
clear material *and communicate them 
so that response can be such as to 
return the strategic special nuclear 
material to authorized placement or 
control. 

(e) Permit removal of only author¬ 
ized and confirmed forms and amounts 
of strategic special nuclear material 
from material access areas. To achieve 
this capability the physical protection 
system shall; 

(1) Detect attempts at unauthorized 
removal of strategic special nuclear 
material from material access areas by 
stealth or force using the following 
subsystems and subfunctions; 

(1) Barriers to channel persons and 
materials exiting a material access 
area to exit control points and to delay 
any unauthorized strategic special nu¬ 
clear material removal attempts suffi¬ 
cient to assist detection and assess¬ 
ment and permit a response that will 
prevent the removal; and 

(ii) Detection subsystems and proce¬ 
dures to detect, assess and communi¬ 
cate any attempts at unauthorized re¬ 
moval of strategic special nuclear ma¬ 
terial so that response to the attempt 
can be such as to prevent the removal. 

(2) Confirm the identity and quanti¬ 
ty of strategic special nuclear material 
presented for removal from a material 
access area and detect attempts at un¬ 
authorized removal of strategic special 
nuclear material from material access 
areas by deceit using the following 
subsystems and subfunctions; 

(i) Authorization controls and proce¬ 
dures to provide current schedules for 
authorized removal of strategic special 
nuclear material which specify the au¬ 
thorized properties and quantities of 
material to be removed, the persons 
authorized to remove the material, 
and the authorized time schedule; 

<li) Removal controls and procedures 
to identify and confirm the properties 
and quantities of material being re¬ 
moved and verify the identity of the 
persons making the removal and time 
of removal and assess these against 
the current authorized removal sched¬ 
ule before permitting removal; and 

(iii) Communications subsystems 
and procedures to provide for notifica¬ 
tion of an attempted unauthorized or 
unconfirmed removal so that response 
can be such as to prevent the removal. 

<f) Provide for authorized access and 
assure detection of and response to un¬ 
authorized penetrations of the pro¬ 


tected area to prevent theft of strate¬ 
gic special nuclear material and to pro¬ 
tect against radiological sabotage. To 
achieve this capability the physical 
protection system shall; 

(1) Detect attempts to gain unau¬ 
thorized access or introduce unauthor¬ 
ized persons, vehicles, or materials 
into the protected area by stealth or 
force using the following subsystems 
and subfunctions; 

(1) Barriers to channel persons, vehi¬ 
cles, and materials to protected area 
entry control points; and to delay any 
unauthorized penetration attempts or 
the introduction of unauthorized vehi¬ 
cles or materials sufficient to assist de¬ 
tection and assessment and permit a 
response that will prevent the pene¬ 
tration or prevent such penetration 
from resulting in theft of strategic 
special nuclear material or radilogical 
sabotage; and 

(ii) Access detection subsystems and 
procedures to detect, assess and com¬ 
municate any unauthorized access or 
penetrations or such attempts by per¬ 
sons, vehicles, or materials at the time 
of the act or the attempt so that the 
response can be such as to prevent the 
unauthorized access or penetration, or 
prevent such penetration from result¬ 
ing in theft of strategic special nuclear 
material or radiological sabotage. 

(2) Detect attempts to gain unau¬ 
thorized access or introduce unauthor¬ 
ized persons, vehicles, or materials 
into the protected area by deceit using 
the following subsystems and subfunc¬ 
tions; 

(i) Access authorization controls and 
procedures to provide current authori¬ 
zation schedules and entry criteria for 
persons, vehicles, and materials; and 

(ii) Entry controls and procedures to 
verify the identity of persons, materi¬ 
als and vehicles and assess such identi¬ 
ty against current authorization 
schedules before permitting entry and 
to initiate response measures to deny 
unauthorized access. 

(g) Response. Each physical protec¬ 
tion program shall provide a response 
capability to assure that the five capa¬ 
bilities described in paragraphs (b) 
through (f) of this section are 
achieved and the adversary forces will 
be engaged and impeded until offsite 
assistance forces arrive. To achieve 
this capability a licensee shall; 

(1) Establish a security organization 
to; 

(1) Provide trained and qualified per¬ 
sonnel to carry out assigned duties and 
responsibilities; and 

(ii) Provide for routine security oper¬ 
ations and planned and predetermined 
response to emergencies and safe¬ 
guards contingencies. 

(2) Establish a predetermined plan 
to respond to safeguards contingency 
events. 


(3) Provide equipment for the securi¬ 
ty organization and facility design fea¬ 
tures to: 

(i) Provide for rapid assessment of 
safeguards contingencies; 

(ii) Provide for response by assigned 
security organization personnel which 
is suffciently rapid and effective so as 
to achieve the predetermined objective 
of the response; and 

(iii) Provide protection for the as¬ 
sessment and response personnel so 
that they can complete their assigned 
duties. 

(4) Provide communications net¬ 
works to: 

(i) Provide rapid and accurate trans¬ 
mission of security information among 
onsite forces for routine security oper¬ 
ation, assessment of a contingency, 
and response to a contingency; and 

(ii) Provide rapid and accurate trans¬ 
mission of detection and assessment 
information to offsite assistance 
forces. 

(5) Assure that a single adversary 
action cannot destroy the capability of 
the security orgainzation to notify the 
offsite assistance forces of the need 
for assistance. 

$73.46 Fixed site physical protection sys¬ 
tems, subsystems, elements, compo¬ 
nents, and procedures. 

(a) A licensee physical protection 
system established pursuant to the 
general performance requirements of 
§ 73.20(a)(1) and (aX2) and the per¬ 
formance capability requirements of 
§ 73.45 shall include, but are not neces¬ 
sarily limited to. the measures speci¬ 
fied in paragraphs (b) through (h) of 
this j>cction. The Commission may re¬ 
quire, depending on individual facility 
and site conditions, alternate or addi¬ 
tional measures deemed necessary to 
meet the general performance require¬ 
ments of § 73.20. The Commission also 
may authorize protection measures 
other than those required by this sec¬ 
tion if. in its opinion, the overall level 
of performance meets the general per¬ 
formance requirements of §73.20 and 
the performance capability require¬ 
ments of § 73.45. 

(b) Security Organization. 

(1) The licensee shall establish a se¬ 
curity organization including guards. 

(2) The licensee shall have onsite at 
all time at least one full time member 
of the security organization with au¬ 
thority to direct the physical protec¬ 
tion activities of the security organiza¬ 
tion. 

(3) The licensee shall have a man¬ 
agement system to provide for the de¬ 
velopment. revision, implementation, 
and enforcement of security proce¬ 
dures. The system shall include: 

(i) Written security procedures 
which document the structure of the 
security organization and which detail 
the duties of guards, watchmen and 
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other individuals responsible for secu¬ 
rity; and 

(ii) Provision for written approval of 
such procedures and any revisions 
thereto by the individual with overall 
responsibility for the security func¬ 
tion. 

(4) The licensee shall not permit an 
individual to act as a guard, watch¬ 
man. armed response person, or other 
member of the security organization 
unless such individual has been 
trained, equipped, and qualified to 
perform each assigned security job 
duty in accordance with Appendix B 
of this part “General Criteria for Se¬ 
curity Personnel" to be published soon 
as an effective rule. Upon the request 
of an authorized respresentative of 
the Commission the licensee shall 
demonstrate the ability of the physi¬ 
cal security personnel to carry out 
their assigned duties and responsibil¬ 
ities. Each guard, watchman, armed 
response person, and other member of 
the security organization shall requa¬ 
lify in accordance with Appendix B of 
this part at least every 12 months. 
Such requalification shall be docu¬ 
mented. 

(5) Within any given period of time, 
a member of the security organization 
may not be assigned to. or have direct 
operational control over, more than 
one of the redundant elements of a 
physical protection subsystem if such 
assignment or control could result in 
the loss of effectiveness of the subsys¬ 
tem. 

(c) Physical barrier subsystems. (1) 
Vital equipment shall be located only 
within a vital area and strategic spe¬ 
cial nuclear material shall be stored or 
processed only in a material access 
area. Both vital areas and material 
access areas shall be located within a 
protected area so that access to vital 
equipment and to strategic special nu¬ 
clear material requires passage 
through at least two physical barriers. 
More than one vital area or material 
access area may be located within a 
single protected area. 

(2) The physical barriers at the pe¬ 
rimeter of the protected area shall be 
separated from any other barrier des¬ 
ignated as a physical barrier for a vital 
area or material access area within the 
protected area. 

(3) Isolation zones shall be main¬ 
tained in outdoor areas adjacent to 
the physical barrier at the perimeter 
of the protected area and shall be 
large enough to permit observation of 
the activities of the people on either 
side of that barrier in the event of its 
penetration. If parking facilities are 
provided for employees or visitors, 
they shall be located outside the isola¬ 
tion zone and exterior to the protected 
area. 

(4) Isolation zones and all exterior 
areas within the protected area shall 


be provided with illumination suffi¬ 
cient for the monitoring and observa¬ 
tion requirements of paragraphs 
(c)(3), (e)(8), (h)(4) and (h)(5) of this 
section, but not less than 0.2 footcan- 
dle measured at ground level. 

(5) Strategic special nuclear materi¬ 
al, other than alloys, fuel elements or 
fuel assemblies, shall: 

(i) Be stored in a vault when not un¬ 
dergoing processing if the material can 
be used directly in the manufacture of 
a nuclear explosive device, 

(ii) Be stored in penetration-resis¬ 
tant, tamper-indicating containers; 

(iii) Be processed only in material 
access areas constructed with barriers 
that provide significant delay to pene¬ 
tration; and 

(iv) Be kept in locked compartments 
or locked process equipment while un¬ 
dergoing processing except when per¬ 
sonally attended. 

(6) Enriched uranium scrap in the 
form of small pieces, cuttings, chips, 
solutions or in other forms which 
result from a manufacturing process, 
contained in 30 gallon or larger con¬ 
tainers with a uranium-235 content of 
less than 0.25 grams per liter, may be 
stored within a locked and separately 
fenced area within a larger protected 
area: Provided, That the storage area 
fence is no closer than 25 feet to the 
perimeter of the protected area. The 
storage area when unoccupied shall be 
protected by a guard or watchmen 
who shall patrol at intervals not ex¬ 
ceeding 4 hours, or by Intrusion 
alarms. 

(d) Access control subsystems and 
procedures. (1) A numbered picture 
badge identification subsystem shall 
be used for all individuals who are au¬ 
thorized access to protected areas 
without escort. An individual not em¬ 
ployed by the licensee but who re¬ 
quires frequent and extended access to 
protected, material access, and vital 
areas may be authorized access to such 
areas without escort: Provided, That 
he receives a picture badge upon en¬ 
trance into the protected area which 
must be returned upon exit from the 
protected area and which indicates (i) 
nonemployee—no escort required; (ii) 
areas to which access is authorized 
and (iii) the period for which access 
has been authorized. Badges shall be 
displayed by all individuals while 
inside the protected areas. 

Unescorted access to vital areas, ma¬ 
terial access areas and contolled access 
areas shall be limited to individuals 
who have an NRC or DOE material 
access authorization,* who are author- 


2 Proposed amendments requiring an NRC 
material authorization program for licensee 
access to or control over special nuclear ma¬ 
terial (SECY-76-508) were published as a 
proposed rule on March 17, 1977 (42 FR 
14880) and were discussed In a public hear¬ 
ing on July 10.11, and 12,1978. 


ized access to the material and equip¬ 
ment in such areas, and who require 
such access to perform their duties. 
Authorization for such individuals 
shall be indicated by the issuance of 
specially coded numbered badges indi¬ 
cating vital areas, material access 
areas, and controlled access areas to 
which access is authorized. No activi¬ 
ties other than those which require 
access to strategic special nuclear ma¬ 
terial or equipment used in the pro¬ 
cessing. use or storage of strategic spe¬ 
cial nuclear material, shall be permit¬ 
ted within a material access area. 

(3) The licensee shall establish and 
follow procedures that will identify to 
access control personnel those vehicles 
that are authorized and those materi¬ 
als that are not authorized entry to 
protected, material access, and vital 
areas. 

(4) The licensee shall control all 
points of personnel and vehicle access 
into a protected area. Identification 
and search of all individuals for fire¬ 
arms, explosives, and incendiary de¬ 
vices, shall be made and authorization 
shall be checked at such points. U.S. 
Department of Energy couriers en¬ 
gaged in the transport of special nu¬ 
clear material need not be searched. 
Licensee employees having an NRC or 
U.S. Department of Energy material 
access authorization shall be searched 
at least on a random basis. The indi¬ 
vidual responsible for the last access 
control function (controlling admis¬ 
sion to the protected area) shall be iso¬ 
lated within a structure, with bullet- 
resisting walls, doors, ceiling, floor, 
and windows. 

(5) At the point of personnel and ve¬ 
hicle access into a protected area, all 
hand-carried packages shall be 
searched for firearms, explosives, and 
incendiary devices except those pack¬ 
ages carried by persons having an 
NRC or DOE material access authori¬ 
zation which shall be searched on a 
random basis when the .person carry¬ 
ing them is selected for search. 

(6) All packages and material for de¬ 
livery into the protected area shall be 
checked for proper identification and 
authorization and searched on a 
random basis for firearms, explosives, 
and incendiary devices prior to admit¬ 
tance into the protected area, except 
those Commission approved delivery 
and inspection activities specifically 
designated by the licensee to be car¬ 
ried out within material access, vital, 
or protected areas for reasons of 
safety, security or operational necessi¬ 
ty. 

(7) All vehicles, except U.S. Depart¬ 
ment of Energy vehicles engaged in 
transporting special nuclear material 
and emergency vehicles under emer¬ 
gency conditions, shall be searched for 
firearms, explosives, and incendiary 
devices prior to entry into the protect- 
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ed area. Vehicle areas to be searched 
shall include the cab. engine compart¬ 
ment. undercarriage, and cargo area. 

(8) All vehicles, except designated li¬ 
censee vehicles, requiring entry into 
the protected area shall be escorted by 
a member of the security organization 
while within the protected area, and 
to the extent practicable shall be off¬ 
loaded in an area that is not adjacent 
to a vital area. Designated licensee ve¬ 
hicles shall be limited in their use to 
onsite plant functions and shall 
remain in the protected area except 
for operational, maintenance, security 
and emergency purposes. The licensee 
shall exercise positive control over all 
such designated vehicles to assure that 
they are used only by authorized per¬ 
sons and for authorized purposes. 

(9) The licensee shall control all 
points of personnel and vehicle access 
to material access areas, vital areas 
and controlled access areas. Identifica¬ 
tion of personnel and vehicles shall be 
made and authorization checked at 
such points. Prior to entry into a ma¬ 
terial access area, packages shall be 
searched for firearms, explosives, and 
incendiary devices. All vehicles, mate¬ 
rials and packages, including trash, 
wastes, tools and equipment exiting 
from a material access area shall be 
searched for concealed strategic spe¬ 
cial nuclear material by a team of at 
least two individuals who are not au¬ 
thorized access to that material access 
area. Each individual exiting a materi¬ 
al access area shall undergo at least 
two separate searches for concealed 
strategic special nuclear material. For 
individuals exiting an area that con¬ 
tains only alloyed or encapsulated 
strategic special nuclear material, the 
second search may be conducted in a 
random manner. 

(10) Before exiting from a material 
access area, containers of contaminat¬ 
ed wastes shall be drum scanned and 
tamper sealed by at least two individ¬ 
uals, working and recording as a team, 
who do not have access to material 
processing and storage areas. 

(11) Strategic special nuclear materi¬ 
al being prepared for shipment offsite, 
including product, samples and scrap, 
shall be packed and placed in sealed 
containers in the presence of at least 
two individuals working as a team who 
shall verify and certify the content of 
each shipping container through the 
witnessing of gross weight measure¬ 
ments and nondestructive assay, and 
through the inspection of tamper seal 
integrity and associated seal records. 

(12) Areas used for preparing strate¬ 
gic special nuclear material for ship¬ 
ment and areas used for packaging 
and screening trash and wastes shall 
be controlled access areas and shall be 
separated from processing and storage 
areas. 


(13) Individuals not permitted by the 
licensee to enter protected areas with¬ 
out escort shall be escorted by a 
watchman, or other individual desig¬ 
nated by the licensee, while in a pro¬ 
tected area and shall be badged to In¬ 
dicate that an escort is required. In ad¬ 
dition, the individual shall be required 
to register his name, date, time, pur¬ 
pose of visit and employment affili¬ 
ation, citizenship, and name of the in¬ 
dividual to be visited. 

(14) All keys, locks, combinations 
and related equipment used to control 
access to protected, material access, 
vital, and controlled access areas shall 
be controlled to reduce the probability 
of compromise. Whenever there is evi¬ 
dence that a key, lock, combination, or 
related equipment may have been 
compromised it shall be changed. 
Upon termination of employment of 
any employee, keys, locks, combina¬ 
tions. and related equipment to which 
that employee had access, shall be 
changed. 

(e) Detection, surveillance and alarm 
subsystems and procedures. (1) The li¬ 
censee shall provide an intrusion 
alarm subsystem with a capability to 
detect penetration through the isola¬ 
tion zone and to permit response 
action. 

(2) All emergency exits in each pro¬ 
tected. material access, and vital area 
shall be locked to prevent entry from 
the outside and alarmed to provide 
local visible and audible alarm annun¬ 
ciation. 

(3) All unoccupied vital areas and 
material access areas shall be locked 
and protected by an intrusion alarm 
subsystem which will alarm upon the 
entry of a person anywhere into the 
area, upon exit from the area, and 
upon movement of an individual 
within the area, except that for proc¬ 
ess materia] access areas only the loca¬ 
tion of the strategic special nuclear 
material within the area is required to 
be so alarmed. Vaults and process 
areas that contain strategic special nu¬ 
clear material that has not been al¬ 
loyed or encapsulated shall also be 
under the surveillance of closed circuit 
television that is monitored in both 
alarm stations and at least one other 
continously manned onsite location 

(4) All manned access control points 
in the protected area barrier, all secu¬ 
rity patrols and guard stations within 
the protected area, and both alarm 
stations shall be provided with duress 
alarms. 

(5) All alarms required pursuant to 
this section shall annunciate in a con¬ 
tinuously manned central alarm sta¬ 
tion located within the protected area 
and in at least one other independent 
continuously manned onsite station 
not necessarily within the protected 
area, so that a single act cannot 
remove the capability of calling for as¬ 


sistance or responding to an alarm. 
The alarm stations shall be controlled 
access areas and their walls, doors, 
ceiling, floor, and windows shall be 
bullet-resisting. The central alarm sta¬ 
tion shall be located within a building 
so that the interior of the central 
alarm station is not visible from the 
perimeter of the protected area. This 
station may not contain any oper¬ 
ational activities that would interfere 
with the execution of the alarm re¬ 
sponse function. 

(6) All alarms required by this sec¬ 
tion shall remain operable from inde¬ 
pendent power sources in the event of 
the loss of normal power. Switchover 
to standby power shall be automatic 
and shall not cause false alarms on an¬ 
nunciator modules. 

(7) All alarm devices including trans¬ 
mission lines to annunciators shall be 
tamper indicating and self-checking 
e.g., an automatic Indication is pro¬ 
vided when a failure of the alarm 
system or a component occurs, when 
there is an attempt to compromise the 
system, or when the system is on 
standby power. The annunciation of 
an alarm at the alarm stations shall 
indicate the type of alarm (e.g., intru¬ 
sion alarm, emergency exit alarm, etc.) 
and location. The status of all alarms 
and alarm zones shall be indicated in 
the alarm stations. 

(8) All exterior areas within the pro¬ 
tected area shall be monitored or peri¬ 
odically checked to detect the pres¬ 
ence of unauthorized persons, vehicles, 
materials, or unauthorized activities. 

(9) Methods to observe individuals 
within materia] access areas to assure 
that strategic special nuclear material 
is not moved to unauthorized locations 
or in an unauthorized manner shall be 
provided and used on a continuing 
basis. 

(f) Communication subsystems. (1) 
Each guard, watchman, or armed re¬ 
sponse individual on duty shall be ca¬ 
pable of maintaining continous com¬ 
munication with an individual in each 
continuously manned alarm station re¬ 
quired by paragraph (eX5) of this sec¬ 
tion, who shall be capable of calling 
for assistance from other guards, 
watchmen, and armed response per¬ 
sonnel and from law enforcement au¬ 
thorities. 

(2) Each alarm station required by 
paragraph (eX5) of this section shall 
have both conventional telephone 
service and radio or microwave trans¬ 
mitted two-way voice communication, 
either directly or through an interme¬ 
diary, for the capability of communi¬ 
cation with the law enforcement au¬ 
thorities. 

(3) Nonportable communications 
equipment controlled by the licensee 
and required by this section shall 
remain operable from independent 
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power sources in the event of the loss 
of normal power. 

(g) Test and maintenance programs. 
The licensee shall have a test and 
maintenance program for intrusion 
alarms, emergency exit alarms, com¬ 
munications equipment, physical bar¬ 
riers, and other physical protection re¬ 
lated devices and equipment used pur¬ 
suant to this section that shall provide 
for the following: 

(1) Tests and inspections during the 
installation and construction of physi¬ 
cal protection related subsystems and 
components to assure that they 
comply with their respective design 
criteria and performance specifica¬ 
tions. 

(2) Preoperational tests and inspec¬ 
tions of physical protection related 
subsystems and components to demon¬ 
strate their effectiveness and availabil¬ 
ity with respect to their respective 
design criteria and performance speci¬ 
fications. 

(3) Operational tests and inspections 
of physical protection related subsys¬ 
tems and components to assure their 
maintenance in an operable and effec¬ 
tive condition, including: 

(i) Testing of each intrusion alarm 
at the beginning and end of any period 
that it is used. If the period of contin- 
ous use is longer than 7 days, the in¬ 
trusion alarm shall also be tested at 
least once every 7 days. 

(ii) Testing of communications 
equipment required for communica¬ 
tions onsite, including duress alarms, 
for performance not less frequently 
than once at the beginning of each se¬ 
curity personnel work shift. Communi¬ 
cations equipment required for com¬ 
munications offsite shall be tested for 
performance not less than once a day. 

(4) Preventive maintenance pro¬ 
grams shall be established for physical 
protection related subsystems and 
components to assure their continued 
maintenance in an operable and effec¬ 
tive condition. 

(5) All physical protection related 
subsystems and components shall be 
maintained in operable condition. The 
licensee shall develop and employ cor¬ 
rective action procedures and compen¬ 
satory measures to assure that the ef¬ 
fectiveness of the physical protection 
system is not reduced by failure or 
other contingencies affecting the oper¬ 
ation of the security related equip¬ 
ment or structures. Repairs and main¬ 
tenance shall be performed by at least 
two individuals working as a team who 
have been trained in the operation 
and performance of the equipment. 
The security organization shall be no¬ 
tified before and after service is per¬ 
formed and shall conduct performance 
verification tests after the service has 
been completed. 

(6) The security program shall be re¬ 
viewed at least every 12 months by in¬ 


dividuals independent of both security 
management and security supervision. 
The review shall include a review and 
audit of security procedures and prac¬ 
tices, evaluation of the effectiveness of 
the physical protection system, an 
audit of the physical protection 
system testing and maintenance pro¬ 
gram, and an audit of commitments es¬ 
tablished for response by local law en¬ 
forcement authorities. The results of 
the review, audit, and evaluation along 
with recommendations, corrections 
and for improvements, if any, shall be 
doc- umented, reported to the licens¬ 
ee's plant management, and to corpo¬ 
rate management at least one level 
higher than that having responsibility 
for the day to day plant operations. 
The reports shall be kept available at 
the plant for inspection for a period of 
5 years. 

<h) Contingency and response plans 
and procedures. 

(1) The licensee shall have a safe¬ 
guards contingency plan for dealing 
with threats, thefts, and radiological 
sabotage related to the special nuclear 
material and nuclear facilities subject 
to the provisions of this section. Safe¬ 
guards contingency plans shall be in 
accordance with the criteria in appen¬ 
dix C to this part, “Licensee Safe¬ 
guards Contingency Plans" (43 PR 
11962). Contingency plans shall in¬ 
clude, but not be limited to, the re¬ 
sponse requirements in paragraphs 

(h)(2) through (h)(5) of this section. 

(2) The licensee shall establish and 
document response arrangments that 
have been made with local law en¬ 
forcement authorities. 

(3) A minimum of five (5) guards 
shall be available at the facility to ful¬ 
fill assessment and response require¬ 
ments. In addition a force of guards or 
armed response personnel also shall be 
available to provide assistance as nec¬ 
essary. The size and availability of the 
additional force shall be determined 
on the basis of site-specific consider¬ 
ations that could affect the ability of 
the total onsite response force to 
engage and impede the adversary 
force until offsite assistance arrives. 
The reason for determining the total 
number and availability of onsite 
armed response personnel shall be in¬ 
cluded in the physical protection plans 
submitted to the Commission for ap¬ 
proval. 

(4) Upon detection of abnormal pres¬ 
ence or activity of persons or vehicles 
within an isolation zone, a protected 
area, a material access area, or a vital 
area, or upon evidence or indication of 
intrusion into a protected area, a ma¬ 
terial access area, or a vital area, the 
licensee security organization shall: 

(i) Determine whether or not a 
threat exists, 

(ii) Assess the extent of the threat, 
if any, 


(ifi) Take immediate concurrent 
measures to neutralize the threat by: 

(A) Requiring responding guards or 
other armed response personnel to in¬ 
terpose themselves between vital areas 
and material access areas and any ad¬ 
versary attempting entry for purposes 
of radiological sabotage or theft of 
strategic special nuclear material and 
to intercept any person exiting with 
special nuclear material, and 

(B) Informing local law enforcement 
agencies of the threat and requesting 
assistance. 

(5) The licensee shall instruct every 
guard or other armed response person¬ 
nel to prevent or impede acts of radio¬ 
logical sabotage or theft of strategic 
special nuclear material by using force 
sufficient to counter the force directed 
at him, including the use of deadly 
force when the guards or other armed 
response personnel have a reasonable 
belief that it is necessary in self-de¬ 
fense or in the defense of others. 

(6) To facilitate Initial response to 
detection of penetration of the pro¬ 
tected area and assessment of the exis¬ 
tence of a threat, a capability of ob¬ 
serving the isolation zones and the 
physical barrier at the perimeter of 
the protected area shall be provided, 
preferably by means of closed circuit 
television or by other suitable means 
which limit exposure of responding 
personnel to possible attack. 

(7) Alarms occuring within unoccu¬ 
pied vaults and unoccupied material 
access areas containing unalloyed or 
unencapsulated strategic special nucle¬ 
ar material shall be assessed by at 
least two security personnel using 
closed circuit television (CCTV) or 
other remote means. 

(8) Alarms occurring within unoccu¬ 
pied material access areas that contain 
only alloyed or encapsulated strategic 
special nuclear material shall be as¬ 
sessed as in paragraph (i) above or by 
at least two security personnel who 
shall undergo a search before exiting 
the material access area. 

11. Section 73.55 is amended to 
change the term “industrial sabotage" 
to “radiological sabotage" wherever it 
appears. 

12. Section 73.55(b) is revised to read 
as follows: 

§73.55 Requirements for physical protec¬ 
tion of licensed activities in nuclear 
power reactors against radiological 
sabotage. 


(b) Physical security organization. 
(1) The licensee shall establish a secu¬ 
rity organization, including guards, to 
protect his facility against radiological 
sabotage. 

<2) At least one full-time member of 
the security organization who has the 
authority to direct the physical pro- 
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tection activities of the security orga¬ 
nization shall be onsite at all times. 

(3) The licensee shall have a man¬ 
agement system to provide for the de¬ 
velopment, revision, implementation, 
and enforcement of security proce¬ 
dures. The system shall include: 

(i) Written security procedures 
which document the structure of the 
security organization and which detail 
and duties of guards, watchmen and 
other individuals responsible for secu¬ 
rity; and 

(ii) Provision for written approval of 
such procedures and any revisions 
thereto by the individual with overall 
responsibility for the security func¬ 
tions. 

(4) The licensee shall not permit an 
individual to act as a guard, watchman 
or armed response person, or other 
member of the security organization 
unless such individual has been 
trained, equipped, and qualified to 
perform each assigned security job 
duty in accordance with appendix B, 
of this part ‘‘General Criteria for Se¬ 
curity Personner # to be published soon 
as an effective rule. Upon the request 
of an authorized representative of the 
Commission the licensee shall demon¬ 
strate the ability of the physical secu¬ 
rity personnel to carry out their as¬ 
signed duties and responsibilities. 
Each guard, watchman, armed re¬ 
sponse person, and other member of 
the security organization shall requa¬ 
lify in accordance with appendix B of 
this part at least every 12 months. 
Such requalification shall be docu¬ 
mented. By (300 days after the rule 
becomes effective) each licensee shall 
submit a training and qualifications 
plan outlining the processes by which 
guards, watchmen, armed response 
persons, and other members of the se¬ 
curity organization will be selected, 
trained, equipped, tested, and quali¬ 
fied to assure these individuals meet 
the requirements of this paragraph. 
The training and qualifications plan 
shall include a schedule to show how 
all security personnel will be qualified 
by (within 2 years after the rule be¬ 
comes effective) or within 2 years 
after the submitted plan is approved, 
whichever is later. The training and 
qualifications plan shall be followed 
by the licensee after (500 days after 
the rule becomes effective) or 60 days 
after the submitted plan is approved 
by the NRC, whichever is later. 


13. Section 73.55(g) is amended to 
add a new subparagraph (4) to read as 
follows: 


§73.55 Requirement** for physical protec¬ 
tion of licensed activities in nuclear 
power reactors against radiological 
sabotage. 


(g) Testing and Maintenance. • • • 
(4) The security program shall be re¬ 
viewed at least every 12 months by in¬ 
dividuals independent of both security 
management and security supervision. 
The review shall include a review and 
audit of security procedures and prac¬ 
tices. evaluation of the effectiveness of 
the physical protection system, an 
audit of the physical protection 
system testing and maintenance pro¬ 
gram and an audit of commitments es¬ 
tablished for response by local law en¬ 
forcement authorities. The results of 
the review audit and evaluation along 
with recommendations for corrections 
and improvements, if any. shall be do¬ 
cumented. reported to the licensee’s 
plant managment and to corporate 
management at least one level higher 
than that having responsibility for the 
day to day plant operation. The re¬ 
ports shall be kept available at the 
plant for inspection for a period of 5 
years. 


14. Section 73.55(h) is amended to 
renumber paragraph (h)(5) as (h)(6) 
and revise paragraph h(4) as para¬ 
graphs (h) (4) and (5) as follows: 

§73.55 Requirements for physical protec¬ 
tion of licensed activities in nuclear 
power reactors against radiological 
sabotage. 


(h) Response requirement. • • • 

(4) Upon detection of abnormal pres¬ 
ence or activity of persons or vehicles 
within an isolation zone, a protected 
area, a material access area, or a vital 
area: or upon evidence or indication of 
intrusion into a protected area, mate¬ 
rial access area, or vital area, the li¬ 
censee security organization shall: 

(i) Determine whether or not a 
threat exists, 

(ii) Assess the extent of the threat, 
if any, 

(iii) Take immediate concurrent 
measures to neutralize the threat by: 

(A) Requiring responsing guards to 
interpose themselves between material 
access areas and vital areas and any 
adversary attempting entry for the 
purpose of theft of special nuclear ma¬ 
terial or industrial sabotage and to in¬ 
tercept any person exiting with special 
nuclear material, and, 

(B) Informing local law enforcement 
agencies of the threat and requesting 
assistance. 

(5) The licensee shall instruct every 
guard to prevent or impede attempted 


acts of theft or industrial sabotage by 
using force sufficient to counter the 
force directed at him including deadly 
force when the guard has a reasonable 
belief it is necessary in self-defense or 
in the defense of others. 


15. The prefatory language of §73.70 
and §73.70 (c) and (g) is revised to 
read as follows: 

§ 73.70 Records. 

Each licensee subject to the provi¬ 
sions of §§73.20, 73.25. 73.26, 73.27, 
and/or 73.45. 73.46. and/or §73.55 
shall keep the following records: 


(c) A register of visitors, vendors, 
and other individuals not employed by 
the licensee pursuant to §§ 73.46(d)(10) 
and 73.55(d)(6). 


(g) Shipments of special nuclear ma¬ 
terial subject to the requirements of 
this part, including names of carriers, 
major roads to be used, flight numbers 
in the case of air shipments, dates and 
expected times of departure and arriv¬ 
al of shipments, verification of com¬ 
munication equipment on board the 
transfer vehicle, names of individuals 
who are to comqiunicate with the 
transport vehicle, container seal de¬ 
scriptions and identification, and any 
other information to confirm the 
means utilized to comply with §§ 73.25. 
73.26 and 73.27. Such information 
shall be recorded prior to shipment. 
Information obtained during the 
course of the shipment such as reports 
of ail communications, change of ship¬ 
ping plan including monitor changes, 
trace investigations and other shall 
also be recorded. 


§73.71 [Amended] 

16. Section 73.71(a) is amended to 
change the reference to § 73.36(f) to 
reference § 73.27(c). 

§70.22 [Amended! 

17. Section 70.22(g) is amended to re¬ 
place reference “• • • §§ 73.30 through 
73.36 • • •” with reference to part 73. 

§70.32 [Amended! 

18. Section 70.32(d) is amended to re¬ 
place the reference to § 73.30(e) with 
reference to part 73. 

19. Section 70.32(e) is amended to re¬ 
place the reference to paragraph (f) 
with reference to part 73. 

20. Section 70.32(f) is deleted. 

(Sec. 1611. Pub. L. 83-703, 68 Stat. 948: secs. 
201. 204(b)(1). Pub. L. 93-438. 88 Stat. 1243. 
1245 (42 U.S.C. 2201. 5841. 5844).) 
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Dated at Washington, D.C. this 1st 
day of August. 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 78-21791 Filed 8-8-78; 8:45 am] 


[ 6750 - 01 ] 

FEDERAL TRADE COMMISSION 

[16CFR Pari 13] 

[File No. 782 3057] 

MARATHON OIL CO. 

Content Agreement With Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this, provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
Findlay, Ohio producer and retailer of 
petroleum products to cease institut¬ 
ing, or authorizing the Institution of 
debt collection suits in forums other 
than in which consumer resided or 
signed the credit contract. The firm 
would further be required to termi¬ 
nate suits pending in distant counties; 
vacate resulting default judgments; 
and provide consumers and credit re¬ 
porting agencies with notice of such 
suit termination. 

DATE: Comments must be received on 
or before October 6, 1978. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary, Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul R. Peterson, Regional Director, 
Cleveland Regional Office. Federal 
Trade Commission. Suite 500, Mall 
Building, 118 Saint Clair Avenue. 
Cleveland. Ohio 44114. 216-522-4207. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act, 38 Stat. 721, 15 
U.S.C. 46 and §2.34 of th e Co mmis- 
sion’s rules of practice (16 CFR 2.34), 
notice is hereby given that the follow¬ 
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 
on the public record, together with 
material submitted to the Commission 
that is not exempt from public disclo¬ 
sure under the Freedom of Informa¬ 


tion Act, for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be availa¬ 
ble for inspection and copying at it’s 
principal office in accordance with 
§4.9(b)(14) of the Commission’s rules 
of practice (16 CFR 4.9(b)(14». 

Marathon Oil Co. 

[File No. 782-3057] 

AGREEMENT CONTAINING CONSENT ORDER TO 
CEASE AND DESIST 

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Marathon Oil Co., a corpora¬ 
tion, and it now appearing that Marathon 
Oil Co., hereinafter sometimes referred to 
as proposed respondent, is willing to enter 
into an agreement containing an order to 
cease and desist from the use of the acts 
and practices being Investigated. 

It Is hereby agreed by and between Mara¬ 
thon Oil Co., by its duly authorized officer, 
and Its attorney, and counsel for the Feder* 
al trade Commission that: 

1. Proposed respondent Marathon Oil Co. 
Is a corporation organized, existing, and 
doing business under and by virtue of the 
laws of the State of Ohio, with Its office and 
principal place of business located at 539 
South Matn Street, in the city of Findlay. 
Slate of Ohio 45840. 

2. Proposed respondent admits all the ju¬ 
risdictional facts set forth in the draft of 
the complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Commis¬ 
sion’s decision contain a statement of find¬ 
ings of fact and conclusions of law; and 

(c) AJ1 rights to seek judicial review or 
otherwise to challenge or contest the valid¬ 
ity of the order entered pursuant to this 
agreement. 

4. This agreement shall not become part 
of the official record of the proceding unless 
and until it is accepted by the Commission. 
If this agreement is accepted by the Com¬ 
mission it. together with the draft of com¬ 
plaint contemplated thereby and related 
material pursuant to rule 2.34, will be 
placed on the public record for a period of 
sixty (60) days and information In respect 
thereto publicly released. The Commission 
thereafter may either withdraw its accept¬ 
ance of this agreement and so notify the 
proposed respondent, in which event it will 
take such action as it may consider appro¬ 
priate, or issue and serve its complaint (in 
such form as the circumstances may re¬ 
quire) and decision, in disposition of the 
proceeding. 

5. This agreement is for settlement pur¬ 
poses only and does not constitute an admis¬ 
sion by proposed respondent that the law 
has been violated as alleged in the draft of 
complaint here attached. 

6. This agreement contemplates that, if it 
is accepted by the Commission, and if such 
acceptance is not subsequently withdrawn 
by the Commission pursuant to the provi¬ 
sions of § 2.34 of the Commission’s rules, the 
Commission may. without further notice to 
proposed respondent, (1) issue its complaint 
corresponding In form and substance with 
the draft of complaint here attached and its 
decision containing the following order to 
cease and desist in disposition of the pro¬ 
ceeding and (2) make information public in 


respect thereto. When so entered, the order 
shall have the same force and effect and 
may be altered, modified or set aside in the 
same manner and within the same time pro¬ 
vided by statute for other orders. The order 
shall become final upon service. Mailing of 
the complaint and decision containing the 
agree-to order to proposed respondent’s ad¬ 
dress as stated In this agreement shall con¬ 
stitute service. Proposed respondent waives 
any right it may have to any other manner 
of service. The complaint may be used In 
construing the terms of Lhe order, and no 
agreement, understanding, representation, 
or interpretation not contained in the order 
or the agreement may be used to vary or 
contradict the terms of the order. 

7. Proposed respondent has read the pro¬ 
posed complaint and order contemplated 
hereby. It understands that once the order 
has been i&sued. It will be required to file 
one or more compliance reports showing 
that it h as fully complied with the order, 
and that it may be liable for civil penalti<>8 
in the amount provided by lew for each vio¬ 
lation of the order after it becomes final. 

Order 

I 

For purposes of this order, the following 

term 3haJl apply: 

“Suits in a distant forum’’ shall mean retail 
credit collection suits, other than suits to 
enforce an interest in real property securing 
the consumer’s obligation, instituted in a ju¬ 
dicial district or similar legal entity other 
than the one in which the consumer signed 
the contract sued upon or resides at the 
commencement of the action. 

n 

It is ordered. That proposed respondent. 
Marathon Oil Co., a corporation, and its 
successors, assigns, officers, agents, repre 
sentatives and employees, directly or 
through any corporation, subsidiary, divi¬ 
sion or other device, in connection with the 
collection of retail credit accounts in or af¬ 
fecting commerce, as “commerce” is defined 
In the Federal Trade Commission Act, as 
amended, do forthwith cease and desist 
from instituting, or authorizing the institu¬ 
tion of, suits in a distant forum. 

ra 

It is further ordered. That, as to any suit 
in a distant forum instituted by or on behalf 
of proposed respondent pending at the time 
this order is served or instituted subsequent 
to the date on which this order is served, 
such suit shall be terminated and any de¬ 
fault Judgment entered thereunder vacated 
forthwith. For such suits instituted prior to 
Lhe date on which this order is served, 
“pending” shall mean any suits not reduced 
to judgment. In all such cases, clear notice 
shall be provided to the defendants to these 
actions, to each “consumer reporting 
agency.” as such term is defined in the Fair 
Credit Reporting Act (15 U.S.C. Section 603) 
which proposed respondent knows or has 
reason to know recorded the suit or Judg 
ment in its files, and to any other person or 
organization upon request of the defendant 

IV 

It is further ordered. That proposed re 
spondent shall forthwith deliver a copy of 
this order to each of its subsidiaries and op¬ 
erating divisions dealing with consumer 
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credit and to each agency with whom pro¬ 
posed respondent currently places its retail 
credit accounts for collection, and to any 
other agency prior to referral of proposed 
respondent's retail credit accounts for col¬ 
lection. Proposed respondent shall obtain 
and preserve for two (2) years after it termi¬ 
nates its business relationship with any 
agency with regard to the collection of 
retail credit accounts, a signed and dated 
statement from each agency acknowledging 
receipt of the order and willingness to 
comply with it. 

V 

It is further ordered. That proposed re¬ 
spondent notify the Commission at least 30 
days prior to any proposed change Jin the 
corporate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, or any 
other change in the corporation. Including 
the creation or dissolution of subsidiaries, 
which may affect compliance obligations 
arising out of the order. 

It is further ordered. That proposed re¬ 
spondent shall, within sixty (60) days and at 
the end of six (6) months after service upon 
it of this order, file with the Commission a 
report, in writing, signed by proposed re¬ 
spondent setting forth in detail the manner 
and form of its compliance with this order. 

Marathon Oil Company 

ANALYSIS OP PROPOSED CONSENT ORDER TO AID 
PUBLIC COMMENT 

The Federal Trade Commission has ac¬ 
cepted an agreement to a proposed consent 
order from Marathon Oil Co. 

The proposed consent order and material 
submitted by Marathon that is reasonably 
related to the merits of the order and is not 
exempt from disclosure under the Freedom 
of Information Act have been placed on the 
public record for sixth (60) days for recep¬ 
tion of comments by interested persons. 
Comments received during this period will 
become part of the public record. After 
sixty (60) days, the Commission will again 
review the agreement and the comments re¬ 
ceived and will decide whether it will with¬ 
draw from the agreement or make final the 
agreement's proposed order. 

Marathon Oil Co. is an Ohio corporation 
which engages in the production and sale of 
petroleum products. The complaint alleges 
that Marathon, in attempting to collect al¬ 
legedly delinquent retail credit accounts, 
sued consumers in counties other than 
where the consumers lived or signed the 
credit contracts. As a result, the cost and In¬ 
convenience to consumers of defending the 
suits effectively deprived some of them of 
the opportunity to defend themselves. 

The consent order in this matter prohibits 
Marathon from instituting or authorizing 
the institution of retail credit collection 
suits in counties other than where the de¬ 
fendant resides or signed the credit con¬ 
tract. Pending suits and any suits initiated 
in the future outside those counties must be 
terminated as soon as possible. 

The consent order also requires Marathon 
to give notice to the consumer, credit re¬ 
porting agencies, and other parties if suits 
in these distant counties occur in the 
future. In addition, the order requires the 
respondent to obtain a statement from any 
collection agent that it is willing to comply 
with the terms of this order. Finally, the 
order requires Marathon to file reports with 


the Commission setting forth the manner 
and form in which It has complied with the 
order. 

The order is designed to prevent Mara¬ 
thon’s retail credit customers from being 
sued in a county far from their homes or 
w’here they signed the credit contract. Thus, 
the order will help insure that consumers 
have a practical opportunity to defend 
themselves. 

The purposes of this analysis is to facili¬ 
tate public comment on the proposed order 
and it is not intended to constitute an offi¬ 
cial Interpretation of the agreement and 
proposed order or to modify in any way its 
terms. 

Carol M. Thomas. 

Secretary . 

CFR Doc. 78-22165 Filed 8-8-78: 8:45 am] 
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[16 CFR Part 13] 

(File No. 782 3037] 

NATIONAL INDEMNITY CO., ET AL 

Content Agreement With Analysis To Aid 
Public Comment 

AGENCY: Federal Trde Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair or deceptive acts or practices, 
this provisionally accepted consent 
agreement, among other things, would 
require an Omaha, Nebr., insurance 
company and its subsidiaries to cease 
failing to provide insurance applicants 
with required disclosures regarding 
preparation of investigative consumer 
reports, and the nature and scope of 
such investigations. 

DATE: Comments must be received on 
or before October 6, 1978. 

ADDRESS: Comments should be di¬ 
rected to Office of the Secretary. Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Lewis H. Goldfarb, Assistant Direc¬ 
tor. Division of Credit Practices. 
Bureau of Consumer Protection, 
Federal Trade Commission, 6th 
Street and Pennsylvania Avenue 
NW., Washington, D.C. 20580, 202- 
724-1139. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act. 38 Stat. 721, 15 
U.S.C. 46 and §2.34 of the Commis¬ 
sion’s rules of practice (16 CFR 2.34), 
notice is hereby given that the follow¬ 
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 


on the public record, together with 
material submitted to the Commission 
that is not exempt from public disclo¬ 
sure under the Freedom of Informa¬ 
tion Act. for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be availa¬ 
ble for inspection and copying at its 
principal office in accordance with 
§ 4.9(bX14) of the Commission's rules 
of practice (16 CFR 4.9(bX14)). 

National Indemnity Company 

AGREEMENT CONTAINING CONSENT ORDER TO 
CEASE AND DESIST 

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of the National Indemnity Co.. & 
corporation, and its subsidiaries: Com* 
husker Casualty Co.. Home Automobile 
Insurance Co.. Lakeland Fire & Casualty 
Co., Texas United Insurance Co., Insurance 
Co. of Iowa, and Kansas Fire & Casualty 
Co. and it now appearing that the National 
Indemnity Co., a corporation, and its above- 
named subsidiaries, hereinafter sometimes 
referred to as proposed respondents, are 
willing to enter into an agreement contain¬ 
ing consent order to cease and desist from 
the use of the acts and practices being in¬ 
vestigated. 

It is hereby agreed by and between the 
National Indemnity Co. by its duly author¬ 
ized officers and their attorneys, the above- 
named subsidiaries by their duly authorized 
'officers and their attorneys, and counsel for 
the Federal Trade Commission that: 

1. Proposed respondent National Indemni¬ 
ty Co. is a corporation, organized, existing, 
and doing business under and by virtue of 
the laws of the State of Nebraska, with its 
principal office and place of business locat¬ 
ed at 3024 Harney Street. Omaha. Nebr. 
68131. 

Respondent Comhusker Casualty Co. is a 
corporation organized, existing, and doing 
business under and by virtue of the laws of 
the State of Nebraska, with its principal 
office and place of business located at 105 
North 31st Avenue. Omaha, Nebr. 68131. 

Respondent Home & Automobile Insur¬ 
ance Co. is a corporation organized, existing, 
and doing business under and by virtue of 
the laws of the State of Illinois, with Its 
principal office and place of business locat¬ 
ed at 101 South Wacker Drive, Chicago. Ill. 
60606. 

Respondent Lakeland Fire & Casualty Co. 
is a corporation organized, existing, and 
doing business under the laws of the State 
of Minnesota, with its principal office and 
place of business located at 6700 France 
Avenue South. Minneapolis, Minn. 55435. 

Respondent Texas United Insurance Co. is 
a corporation organized, existing, and doing 
business under and by virtue of the laws of 
the State of Texas, with its principal office 
and place of business located at 4415 Pie- 
dr as Drive West. San Antonio, Tex. 78228. 

Respondent Insurance Co. of Iowa is a 
corporation organized, existing, and doing 
business under and by virtue of the law-s of 
the State of Iowa with its principal office 
and place of business located at Box 130, 
Des Moines. Iowa 50265. 

Respondent Kansas Fire & Casualty Co. is 
a corporation organized, existing, and doing 
business under and by virtue of the laws of 
the State of Kansas with its principal office 
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and place of business located at 400 Kansas 
Avenue. Suite 211, Topeka. Kans. 66603. 

Respondent National Indemnity Co. has 
the authority to control the acts and prac¬ 
tices of its subsidiaries, as described herein. 

2. Proposed respondents admit all jurisdic¬ 
tional facts set forth in the draft complaint 
here attached: 

3. Proposed respondents waive: 

(a) Any further procedural steps; 

(b) A requirement that the Commission 
decision contain a statement of findings of 
fact and conclusions of law; and 

(c) All rights to seek Judicial review or 
otherwise to challenge or contest the valid¬ 
ity of the order entered pursuant to this 
agreement. 

4. This agreement shall not become part 
of the official record of the proceeding 
unless and until it is accepted by the Com¬ 
mission. If this agreement is accepted by 
the Commission, it, together with the draft 
of complaint contemplated thereby, will be 
placed in the public record for a period of 60 
days and information in respect thereto 
publicly released. Thereafter, the Commis¬ 
sion may withdraw its acceptance and so 
notify the other parties If comments or 
veiws submitted to the Commission within 
the aforesaid sixty (60) day period disclose 
facts or considerations which Indicate that 
the order contained in the agreement is in¬ 
appropriate, improper, or Inadequate. 

5. This agreement is for settlement pur¬ 
poses only and does not constitute an admis¬ 
sion by the proposed respondents that the 
law has been violated as alleged in the draft 
of complaint here attached. 

6. This agreement contemplates that if it 
is accepted by the Commission, and if such 
acceptance is not subsequently withdrawn 
by the Commission pursuant to the provi¬ 
sions of § 2.34 of the Commission’s rules, the 
Commission may, without further notice to 
the proposed respondents: (1) Issue its com¬ 
plaint corresponding in form and substance 
with the draft of complaint here attached 
and its decision containing the following 
order to cease and desist in disposition of 
the proceeding, and (2) make public infor¬ 
mation in respect thereto. When so entered 
the order to cease and desist shall have the 
same force and effect and shall become final 
and may be altered, modified, or set aside in 
the same manner and in the same time 
period provided by statute for other orders. 
The order shall become final upon service. 
The mailing of the complaint and decision 
containing the agreed to order to the pro¬ 
posed respondents as stated in the agree¬ 
ment shall constitute service. Proposed re¬ 
spondents waive any rights they may have 
to any other manner of service. The com¬ 
plaint may be used in construing the terms 
of the order, and no agreement, understand¬ 
ing. representation, or Interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the terms 
of the order. 

7. Proposed respondents have read the 
proposed complaint and order contemplated 
hereby and they understand that once the 
order has been issued, they will be required 
to file one or more compliance reports show¬ 
ing they have fully complied with the order 
and that they may be liable for civil penal¬ 
ties in the amount provided by law for each 
violation of the order after it becomes final. 

Order 

It is ordered. That respondents. National 
Indemnity Co., a corporation, and its subsid¬ 


iaries: Comhusker Casualty Co., Home & 
Automobile Insurance Co., Lakeland Fire & 
Casualty Co., Texas United Insurance Co., 
Insurance Co. of Iowa, and Kansas Fire & 
Casualty Co., their successors and assigns, 
and their officers, agents, representatives, 
and employees, directly or through any cor¬ 
poration, subsidiary, division, or other 
device, in connection with either the request 
for or the receipt or consideration of any 
“investigative consumer report.” as that 
term is defined in the Fair Credit Reporting 
Act (15 U.S.C. 1681a(e) (1970)), do forthwith 
cease and desist from: 

(1) Failing, whenever respondents procure 
or cause to be prepared an investigative con¬ 
sumer report, to clearly and accurately dis¬ 
close to the consumer that: 

(A) An “investigative consumer report" 
may be made in connection with the appli¬ 
cation. Including information regarding the 
consumer’s character, general reputation, 
personal characteristics, or mode of living; 

(B) The information contained in the 
report will be obtained through personal in¬ 
terviews with neighbors, friends, or asso¬ 
ciates of the consumer, or with others with 
whom the consumer is acquainted or who 
may have knowledge concerning any such 
items of information; and. 

(C) The consumer has the right to re¬ 
quest, within a reasonable period of time, a 
complete and accurate disclosure of the 
nature and scope of the investigative report, 
and that upon such request respondents 
shall make such disclosure in writing mailed 
or otherwise delivered to the consumer not 
later than 5 days after the date on which 
the request for such disclosure was received 
from the consumer or the investigative 
report was first requested, whichever is 
later. 

(2) Failing, whenever an applicant re¬ 
quests additional information concerning an 
investigative consumer report to furnish the 
consumer with a complete and accurate dis¬ 
closure of the nature and scope of the inves¬ 
tigation requested including: 

(A) The name and address of the consum¬ 
er reporting agency which prepared the in¬ 
vestigative report; and, 

(B) A detailed written summary of the 
areas investigated and the types of ques¬ 
tions asked which Includes a description of 
all the information covered by the interview 
forms typically used to prepare the investi¬ 
gative consumer report. In lieu of a written 
summary, respondents may satisfy the re¬ 
quirements of this subsection by providing 
the consumer with a blank copy of any stan¬ 
dardized form used to transmit information 
from the consumer reporting agency to the 
user, to the extent to which these forms 
itemize with specificity the questions to be 
asked and the areas to be Investigated; and, 

(C) If the investigative consumer report 
has been completed at the time the consum¬ 
er makes his requests, the number and type 
of persons interviewed, if known, or, if not 
known, the usual number and type of per¬ 
sons Interviewed. If the report has not been 
completed at the time of the request, the 
minimum number and type of persons nor¬ 
mally interviewed in connection with such a 
report. 

It is further ordered. That respondents 
shall preserve evidence of compliance with 
the requirements imposed under this order 
for a period of not less than 2 years after 
the date each required disclosure is made. 
Respondents shall upon request permit the 


Commission through its duly authorized 
representatives to inspect such records. 

It is further ordered. That respondents 
shall deliver a copy of this order to cease 
and desist to all present and future employ¬ 
ees engaged in reviewing or evaluating con¬ 
sumer reports or other third-party informa¬ 
tion in connection with applications for in¬ 
surance to be used for personal, family, or 
household purposes.' 

It is further ordered. That respondents 
notify the Commission at least thirty (30) 
days prior to any proposed change in the 
corporate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the cre¬ 
ation or dissolution of subsidiaries or any 
other change in the corporation which may 
affect compliance obligations arising out of 
the Order. 

It is further ordered. That respondents 
herein shall within sixty (60) days after 
service upon them of this Order, file with 
the Commission a report in writing setting 
forth in detail the manner and form in 
which they have complied with this order. 

National Indemnity Co. 

ANALYSIS OF PROPOSED CONSENT ORDER TO AID 
PUBLIC COMMENT 

The Federal Trade Commission has ac¬ 
cepted an agreement to a proposed consent 
order from the National Indemnity Co.. 
3024 Harney Street. Omaha, Nebr. 68131. 
and its subsidiaries: Comhusker Casually 
Co.. Home & Automobile Insurance Co.. 
Lakeland Fire <fe Casualty Co., Texas United 
Insurance Co., Insurance Co. of Iowa, and 
Kansas Fire & Casualty Co. 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by Interest¬ 
ed persons. Comments received during this 
period will become part of the public record. 
After sixty (60) days, the Commission will 
again review the agreement and the com¬ 
ments received and will decide whether it 
should withdraw from the agreement or 
make final the agreement’s proposed order. 
The agreement states that it is for settle¬ 
ment purposes only and does not constitute 
an admission by the proposed respondent 
that the law has been violated as alleged in 
the complaint. 

The complaint which led to the proposed 
order to cease and desist alleged that the 
proposed respondents had violated two sec¬ 
tions of the Fair Credit Reporting Act deal¬ 
ing with notices to be sent to consumers 
when an investigative consumer report is 
prepared in connection with their applica¬ 
tions for insurance. An investigative con¬ 
sumer report contains information concern¬ 
ing a consumer's character, general reputa¬ 
tion. personal characteristics, or mode of 
living which is obtained from personal inter¬ 
views with the consumer’s neighbors, 
friends, or associates. 

Section 606(a) of the Fair Credit Report¬ 
ing Act provides that a person may not pro¬ 
cure or cause to be prepared an investigative 
report unless certain disclosures are made to 
the consumer. The complaint alleged that 
the proposed respondents had failed to 
make these disclosures which inform con¬ 
sumers that: (1) An “Investigative consumer 
report” may be prepared in connection with 
their applications for insurance; (2) infor¬ 
mation contained in the report may be ob¬ 
tained through personal interviews with 
neighbors, friends, or others with whom the 
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consumer is acquainted; (3) upon written re¬ 
quest. a complete and accurate disclosure of 
the nature and scope of the Investigative 
report will be provided. 

Section 606(b) of the Pair Credit Report¬ 
ing Act provides that the consumer, upon 
request, must receive a complete and accu¬ 
rate disclosure of the nature and scope of 
the investigation. The complaint alleged 
that the proposed respondents did not 
comply with the requirements of this sec¬ 
tion because they failed to inform consum¬ 
ers of the name and address of the consum¬ 
er reporting agency which prepared the 
report; the type of questions asked; and the 
number and types of persons interviewed. 

The consent order requires the companies 
to cease and desist from failing to make the 
disclosures alleged in the complaint. The 
consent order also requires the companies 
to deliver a copy of the order to all present 
and future employees engaged in reviewing 
or evaluating consumer reports or other 
third party information in connection with 
applications for insurance to be used for 
personal, family, or household purposes. 

The purpose of this analysis is to facili¬ 
tate public comment on the proposed order 
and it is not intended to constitute an offi¬ 
cial interpretation of the agreement and 
proposed order or to modify in anyway their 
terms. 

Carol M. Thomas. 

Secretary. 

[FR Doc. 78-22189 Filed 8-8-78; 8:45 am) 
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[16 CFR Port 439] 

CELLULAR PLASTICS PRODUCTS 

DUdosura of Combustion Characteristic* In 
Marketing ond Certification 

AGENCY: Federal Trade Commission. 

ACTION: Amended initial notice of 
rulemaking for proposed trade regula¬ 
tion rule. 

SUMMARY: On July 23, 1975. the 
Commission published an initial notice 
commencing a proceeding for the pro¬ 
mulgation of a trade regulation rule 
that would require full disclosure of 
the combustion characteristics of cel¬ 
lular plastics products and assure that 
consumers are provided with safe in¬ 
stallation instructions for these prod¬ 
ucts. 

The following amended initial notice 
incorporates the proposal for a trade 
regulation rule published on July 23, 
1975. 'The Commission requests writ¬ 
ten comments on the current need to 
continue the trade regulation rule pro¬ 
ceeding on this subject matter at this 
time. Comment also is solicited on a 
separate series of additional questions 
regarding the regulatory scheme con¬ 
templated by the proposed rule. 

Through this notice the Commission 
also is apprising interested parties of 
its deliberations regarding a proposal 
by the Society of the Plastics Indus¬ 
try, Inc., a trade association, and sev¬ 
eral manufacturers of cellular plastics 
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products. These interested parties pro¬ 
posed that the Commission accept a 
conditional stipulation in lieu of their 
full participation in the rulemaking 
hearings. The Commission has reject¬ 
ed that proposal. 

DATES: Written comments in re¬ 
sponse to part I of the questions for 
comment shall be accepted until Octo¬ 
ber 10, 1978. Written comments in re¬ 
sponse to part II of the Questions for 
comment shall be accepted until 45 
days prior to commencement of any 
rulemaking hearings held. 

ADDRESS: Written comments should 
be addressed to the Special Assistant 
Director for Rulemaking. Bureau of 
Consumer Protection. Federal Trade 
Commission, 6th and Pennsylvania 
Avenue NW., Washington, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Kent C. Howerton, 202-724-1514, At¬ 
torney. Division of Energy and Prod¬ 
uct Information, Bureau of Consum¬ 
er Protection, Federal Trade Com¬ 
mission, Washington, D.C. 20580. 

SUPPLEMENTARY INFORMATION: 
On July 23, 1975, the Federal Trade 
Commission, pursuant to the Federal 
Trade Commission Act, as amended, 15 
U.S.C. section 41, et seq., the provi¬ 
sions of part I subpart B of the Com¬ 
mission's procedures and rules of prac¬ 
tice, 16 CFR 1.7, et seq., and section 
553 of subchapter II, chapter 5. title 5 
of the U.S. Code (Administrative Pro¬ 
cedure), published an “initial notice*' 
(40 FR 30842) initiating a proceeding 
for the promulgation of a trade regu¬ 
lation rule (hereinafter referred to as 
the proposed rule) concerning the 
“Disclosure of Combustion Character¬ 
istics in the Marketing and Certifica¬ 
tion of Cellular Plastics Products”. 

Cellular plastics products are fefined 
in the proposed rule as cellular plas¬ 
tics materials used in the construction 
of structures and, for certain purposes, 
used in the manufacture of furniture. 
The requirements of the proposed rule 
are intended to remedy abuses in the 
dissemination of marketing represen¬ 
tations regarding the combustion 
characteristics of such products. In 
the past, these representations have 
not fully disclosed the performance of 
these products under actual fire condi¬ 
tions. The Commission’s reason for 
proposing this rule is more fully set 
forth in its “initial notice” of July 23, 
1975, under the heading “Statement of 
Reason for the Imposed Rule”. 

A notice of rulemaking originally 
was published on August 6, 1974 (39 
FR 28292). Following amendments to 
the Federal Trade Commission Act, an 
“initial notice” was published on July 
23, 1975 (40 FR 30842). Certain correc¬ 
tions to the latter notice were pub¬ 


35341 

lished on August 4. 1975 (40 FR 
32764). 

In June 1976, the Society of the 
Plastics Industry, Inc., a trade associ¬ 
ation, and a number of plastics manu¬ 
facturers proposed a conditional stipu¬ 
lation predicated on an alternative 
trade regulation rule that differed in 
several respects from the proposed 
rule published on July 23, 1975. Under 
the terms of the proffered stipulation, 
the industry signators would have 
withdrawn their requests for the des¬ 
ignation of disputed issues of fact and 
waived all further rights to offer 
direct testimony or to challenge the 
validity of the alternative rule before 
the Commission or in court. While the 
stipulation would not have required 
the Commission to promulgate this al¬ 
ternative rule, the Commission would 
have been required to conduct further 
hearings with all previously waived 
rights of participation and comment 
restored if it ultimately determined 
not to enact the rule in the stipulated 
form. 

After weighing the legal and policy 
considerations involved, the Commis¬ 
sion determined that the proposed 
stipulation procedure was not appro¬ 
priate in this proceeding and that a 
full rulemaking record should be de¬ 
veloped in this matter. The Commis¬ 
sion, however, acknowledges that the 
alternative rule raises several substan¬ 
tive areas for supplemental questions 
which focus on these matters in order 
to elicit on the record a full discussion 
of the arguments supporting the 
amendment proposed by the industry, 
and to provide all interested parties an 
opportunity to comment on these 
issues. 

The Commission also is concerned 
that during the period since publica¬ 
tion of initial notice in this proceeding 
there may have been changes in the 
circumstances which prompted Issu¬ 
ance of the proposed trade regulation 
rule. In particular, the Commission is 
interested in the extent to which cel¬ 
lular plastics products have had a sig¬ 
nificant involvement in fires since 
1973. whether marketing representa¬ 
tions and other practices which would 
be covered by the proposed trade regu¬ 
lation rule have changed, and the 
extent to which individual and com¬ 
mercial users of these products may 
already be protected from unreason¬ 
able combustion hazards (e.g., by cur¬ 
rent building code requirements, other 
Federal, state or local regulations and 
private product liability litigation, or 
any other relevant developments). The 
Commission will consider comments 
on this inquiry and will determine 
whether or not further rulemaking 
proceedings are warranted at that 
time. Therefore, the Commission 
strongly solicits written public com¬ 
ment on whether or not intervening 
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circumstances have eliminated the 
need for the Federal Trade Commis¬ 
sion to continue the trade regulation 
rule proceeding at this time. To facili¬ 
tate consideration of this inquiry 
(listed as part I under the heading 
“Questions For Comment"), such com¬ 
ments should be identified separately 
from comments in response to part II 
of the “Questions For Comment". 

All comments should be identified as 
a “Cellular Plastics Rule Comment" 
and should be submitted, when feasi¬ 
ble and not burdensome, with five 
copies. 

In order to expedite this proceeding, 
the opportunity to submit written 
comments in response to part I will 
end at the expiration of this final 60- 
day period. 

A final notice delineating a schedule 
for public hearings will be published 
following the period for submitting 
these additional comments if the Com¬ 
mission determines that the public in¬ 
terest warrants a continuation of this 
rulemaking proceeding. 

Questions For Comment 
part i 

Is there currently a need for a trade 
regulation rule requiring that mar¬ 
keters of cellular plastics products: (1) 
Evaluate such products on the basis of 
competent scientific tests which deter¬ 
mine, evaluate, predict or describe the 
combustion characteristics of the 
products under actual fire conditions 
in their end uses; (2) base any non¬ 
combustibility or comparative combus¬ 
tibility claims on such tests; (3) dis¬ 
close any unreasonable combustion 
hazards associated with the use of the 
products under actual fire conditions 
in their end uses and the need to 
follow installation instructions to 
minimize those hazards; and (4) pro¬ 
vide recommended end use and instal¬ 
lation instructions to minimize any un¬ 
reasonable combustion hazards? Re¬ 
sponses should include specific discus¬ 
sion of the following questions, sup¬ 
ported by relevant data: 

1. Have cellular plastics products 
had a significant involvement in fires 
since 1973? 

2. Have marketing representations 
and other practices which would be 
covered by the proposed trade regula¬ 
tion rule changed? 

3. Are individual and commercial 
users of these products already pro¬ 
tected from unreasonable combustion 
hazards (e.g., by current building code 
requirements or other regulations, by 
private product liability litigation, by 
safe end-use installation instructions 
or by proper installation)? 

PART II 

1. Should the rule define interior 
and exterior trim separate from the 


broad definition of "cellular plastics 
product"? If so. how should each of 
these trim products be defined? What 
justification is there to exclude interi¬ 
or or exterior trim from coverage of 
part or all of the requirements of the 
rule? 

2. How should the term "structure" 
be defined for purposes of determining 
the scope of its coverage under the 
rule? 

3. What tests are currently available 
to test for the toxicity of celfular plas¬ 
tics products under “actual fire condi¬ 
tions"? What would the impact be of 
requiring toxicity testing? 

4. Should the requirement that a 
marketer or certifier test cellular plas¬ 
tics products under “actual fire condi¬ 
tions" extend to all reasonably fore¬ 
seeable end uses of such products or 
only to those end uses recommended 
by the marketer when such products 
are installed according to the mar¬ 
keter's instructions? 

5. Should the responsibility for test¬ 
ing be different for a “marketer" than 
for a “certifier" (i.e., one engaged 
solely in certification of a product's 
performance in a specific test)? 

If so. would it be sufficient for a cer¬ 
tifier to give as a warning the follow¬ 
ing statement: 

CAUTION: CThis/These) rattngCs] alone 
[does/dol not define the hazards presented 
by [this material/products made from this 
material! under actual fire conditions. The 
marketers of this product advise that it is 
combustible, may constitute a fire hazard if 
improperly used or installed and should 
only be used as directed by the specific 
Instructions accompanying the product. 

6. Should limitations be imposed on 
representations regarding the flame- 
retardant content of cellular plastics 
products? 

7. Should marketers be permitted to 
rely upon tests conducted by others to 
fulfill the substantiation requirements 
of the rule? 

8. For cellular plastics products in 
storage or during construction, should 
a marketer be allowed to disclose a 
product's ignition temperature or that 
it will not ignite when exposed to 
burning cigarettes, matches and other 
small ignition sources, if that repre¬ 
sentation is true? 

If so. would it be sufficient for a 
marketer to give as a warning the fol¬ 
lowing statement: 

WARNING: This information relates to ig¬ 
nition properties of the product only [whUe 
in storage and/or during construction). It 
does not reflect fire hazards of the product 
after ignition has commenced in its recom¬ 
mended end useCs). 

9. Does the rule assure that the ulti¬ 
mate consumers of cellular plastics 
products, including homeowners in¬ 
stalling cellular plastics products such 
as insulation by themselves or con¬ 
tracting for the installation of cellular 


plastics products by professional appli¬ 
cators, receive full disclosure regard¬ 
ing the safety and end-use limitations 
of these products prior to purchase? If 
not. what further provisions w r ould be 
necessary in the rule to accomplish 
that purpose? 

10. Are the warning statements in 
the proposed rule and those suggested 
in these questions sufficiently clear 
and easily understood? If not, how 
could they be worded more clearly? 

Text of Proposed Trade Regulation 
Rule 

§ 439.1 Definitions. 

(a) CeUular plastics product. Means 
cellular plastics material (as herein¬ 
after defined) which is used in the 
construction of structures and. for the 
purpose of § 439.2(b) only, which is 
used in the manufacture of furniture. 
Cellular or foamed plastic material 
means a heterogeneous'system com¬ 
prised of at least two phases, one of 
w'hich Is a continuous polymeric or¬ 
ganic material, and a second of which 
is deliberately Introduced for the pur¬ 
pose of distributing a gas in voids 
throughout the material, thus achiev¬ 
ing a reduction in mass per unit 
volume to less than 95 percent of the 
density of the unfoamed polymeric or¬ 
ganic material. For purposes of § 439.2 
(a) and (b), only, cellular plastics ma¬ 
terial shall include foamed and un¬ 
foamed polymeric or monomeric pre¬ 
cursors (pre-polymer, if used) of cellu¬ 
lar plastics products and flame retar¬ 
dants, when sold for use in cellular 
plastics products. Cellular plastics ma¬ 
terial shall not include plasticizers, 
fillers, extenders, catalysts, blowing 
agents, colorants, stabilizers, lubri¬ 
cants. surfactants, pigments, reaction 
control agents or processing aids. Cel¬ 
lular plastics product shall not include 
flooring, flooring underlay, carpeting, 
carpet underlay or synthetic grass un¬ 
derlay. 

(b) Structure. Means a building de¬ 
signed for industrial, commercial, agri¬ 
cultural, institutional or residential oc¬ 
cupancy, or other similar enclosure 
such as a storage tank or mine. 

(c) Combustion characteristics. 
Means flammability, ease of ignition; 
flame spread, flashover, rate of heat 
release, total heat released, fuel con¬ 
tribution, and the products of combus¬ 
tion, including, but not limited to 
smoke development and release of gas¬ 
eous products. 

(d) Marketing. Means sale, offering 
for sale, advertising, promotion or dis¬ 
tribution. and the inducement of spec¬ 
ification, purchase or use. or the in¬ 
ducement of adoption or acceptance 
under building codes. This definition 
shall apply whether the form of offer, 
advertisement, promotion or induce¬ 
ment is oral, visual or written. 
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(e) Standard. Means any prescribed 
set of conditions or requirements ap¬ 
plicable to any product in any market, 
whether established by governmental 
authority, private organization or by 
agreement or custom. The term in¬ 
cludes, but is not limited to defini¬ 
tions; methods of test; specifications 
for performance, design, construction, 
or composition; classification; guide¬ 
lines, codes and recommended prac¬ 
tices. 

(f) Certification. Means seals, state¬ 
ments of approval, labels, listings, en¬ 
dorsements or other forms of approv¬ 
al. or other indications that a product 
complies with or performs satisfactori¬ 
ly in relation to a standard. 

(g) Clearly and conspicuously. 
Means that the overall effect of a 
statement or disclosure be reasonably 
calculated to give notice to prospective 
purchasers or users prior to purchase 
and use. Important elements of such 
notice include, but are not limited to 
the context of such disclosure, color, 
graphics, type size and placement. 

(h) Actual fire conditions. Means the 
fire conditions to which one could rea¬ 
sonably expect a particular product to 
be subjected, including the expected 
quantity, configuration and spatial ar¬ 
rangement of materials and material 
assemblages, and ignition sources. 

(i) NonprofessionaX applicator. 
Means a person who does not regular¬ 
ly purchase or utilize cellular plastics 
products. 

§ 439.2 The rule. 

In connection with the marketing of 
cellular plastic products, and in con¬ 
nection with the certification of cellu¬ 
lar plastics products, in or affecting 
commerce, as “commerce” is defined 
in the Federal Trade Commission Act. 
it is an unfair method of competition 
and an unfair or deceptive act or prac¬ 
tice within the meaning of section 5 of 
that Act: 

(a) (1) To refer directly or indirectly 
to any standard or certification or 
make any representation which deals 
in any manner with a combustion 
characteristic of a cellular plastics 
product unless such standard, certifi¬ 
cation, or representation is substanti¬ 
ated by a reasonable basis, which shall 
include competent scientific testis) 
which determine, evaluate, predict or 
describe said combustion characteris¬ 
tic under actual fire conditions to the 
extent that such tests are recognized 
as probative given the then existing 
state of the art, and may include, but 
shall not be limited to, empirical data 
which document the performance of 
the product in actual fire conditions. 

(2) This paragraph shall not prohib¬ 
it references or representations re¬ 
quired for compliance with Federal 
statutes or Federal regulation of a par¬ 
ticular cellular plastics product for a 


specific end use, but such reference 
may be made only in connection with 
the marketing of the particular prod¬ 
uct for the specific end use covered by 
such statute or regulation. 

(3) A representation that a product 
contains flame retardants, without 
more, shall not be deemed to violate 
this section if such is the fact. 

Note 1.—The Commission recognizes that 
although certain standards or certifications 
presently exist which do not satisfy the sub¬ 
stantiation standard, these standards or cer¬ 
tification may be useful for purposes unre¬ 
lated to describing combustion characteris¬ 
tics, such as control of product uniformity, 
or quality. Nevertheless, because of the po¬ 
tential for abuse of the results of limited 
purpose testing, the Commission requires, 
without exception, compliance with the test 
of “reasonable basis • • • under actual fire 
conditions" in the marketing or certification 
of cellular plastics products. 

Note 2.— Reference to the following stand¬ 
ards is impermissible at the present. This 
list is not considered to be exhaustive. How¬ 
ever, future reference to a standard may be 
permitted if the standard is determined to 
meet or is modified to meet the substantia¬ 
tion standard of this section. 

(1) Test for flammability of plastics sheet¬ 
ing and cellular plastics, variously denoted 
as: ASTM D1692; ANS K65.114; UL 94; 

(2) Test for flammability of self-support¬ 
ing plastics, variously denoted as: ASTM 
D635; ANS K65.21; 

(3) Test for surface flammability of build¬ 
ing materials using an 8-foot (2.44-m) tunnel 
furnace, denoted as: ASTM E286. 

Note 3.—The Commission considers that 
neither the standard entitled “Standard 
Method of Test for Surface Burning Char¬ 
acteristics of Building Materials", variously 
denoted as ASTM E-84, UL 723. NFPA 255 
and ANS 2.5, nor the standard entitled 
“Standard Method of Test for Surface 
Flammability of Materials Using a Radiant 
Heat Energy Source", denoted as ASTM E- 
162, alone constitutes a “reasonable basis 
• • • under actual fire conditions" as re¬ 
quired by this section. However, the Com¬ 
mission recognizes that reference to these 
standards is often necessary to obtain build¬ 
ing code approval for a number of end uses 
of cellular plastics products. The Commis¬ 
sion does not wish to eliminate products 
from the regulated building market where 
other substantiation exists for the product 
in its recommended end use. 

Therefore, the Commission will 
permit reference to these standards 
where the cellular plastics product, in 
its recommended end use(s), does not 
pose a combustion hazard with respect 
to the combustion characteristic(s) 
measured by those standards under 
actual fire conditions, and that fact is 
substantiated as required by this sec¬ 
tion. Provided » Any reference to these 
standards must clearly and conspicu¬ 
ously disclose the following statement: 

CAUTION: This numerical (flame spread 
and/or smoke density and/or fuel contribu¬ 
tion) (rating/index) (does/do) not define 
the hazard presented by this material (or 
products made from this material) under 
actual fire conditions. (Note.— Insert appro¬ 
priate word or phrase in text of statement.) 


Note 4.— “Recognized as probative" does 
not necessarily Imply formal adoption or ac¬ 
ceptance by standards organizations, certifi¬ 
ers, government organizations or similar en¬ 
tities. 

Note 5.—Section 439.2(a) requires a mar¬ 
keter to conduct only such variety and 
number of tests sufficient to establish a rea¬ 
sonable basis for a reference or representa¬ 
tion; this section does not require that a 
product be subjected to every test which 
may be available to support a reference or 
representation. 

(b) To use, directly or indirectly, 
such terminology as: “nonburning”, 
“self-extinguishing”, “slow burning”, 
“noncombustible”. “SE”, “SB”, “NB”, 
“FR”, or any term, expression or pro¬ 
prietary language which purports to 
describe or might be construed to de¬ 
scribe any combustion characteristic, 
unless such terminology reflects the 
performance of the product under 
actual fire conditions and is substanti¬ 
ated by a reasonable basis pursuant to 
§ 439.2(a). 

Note.— Included with this section are arbi¬ 
trary or fanciful words, symbols or depic¬ 
tions, such as trademarks, that might have 
acquired a secondary meaning similar to the 
representations prohibited by this section. 

(c) To fail to evaluate any cellular 
plastics product on the basis of compe¬ 
tent scientific tests, as defined in 
§ 439.2(a), to the extent that such tests 
are available, and to fully and accu¬ 
rately disclose (1) any unreasonable 
combustion hazards associated with 
the use of the product under actual 
fire conditions in reasonably foresee¬ 
able end uses, and (2) the need to 
follow instructions, required to be fur¬ 
nished pursuant to § 439.2(d), to mini¬ 
mize the hazards indicated by such 
evaluation. The disclosure require¬ 
ment may be met by use of the follow¬ 
ing statement: 

Warning! This product is flammable and 
may constitute a fire hazard if improperly 
used or installed. It should not be left ex¬ 
posed or inadequately protected. Consult 
specific instructions for use accompanying 
this product. 

Any disclosure required by this para¬ 
graph shall appear clearly and con¬ 
spicuously (1) on all advertisements 
(other than advertisements which dis¬ 
close only the product name), specifi¬ 
cations sheets, promotional materials 
and instructions for use; and (2) af¬ 
fixed to the product or product pack¬ 
age where it is sold for installation by 
a nonprofessional applicator. 

<d) To fail clearly and conspicuously 
to disclose (1) on all specification 
sheets and instructions for use; and (2) 
affixed to the product or product 
package where it is sold to a non¬ 
professional applicator, recommended 
end use instructions and Installation 
instructions for a cellular plastics 
product to minimize any unreasonable 
combustion hazards Indicated by the 
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evaluation required by §439.2(0 in¬ 
volved in reasonably foreseeable end 
uses. 

Note.— The requirement to provide 
instructions does not mitigate the separate 
disclosure requirements of § 439.2(c). 

Issued: August 9. 1978. 

By direction of the Commission. 

Carol M. Thomas, 
Secretary, 

[FR Doc. 78-22188 Filed 8-8-78; 8:45 ami 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Social Security Administration 
(20 CFR Part 404J 

COVERAGE OF EMPLOYEES OF STATE AND 
LOCAL GOVERNMENTS 

Annual Wage Reporting 

AGENCY: Social Security Administra¬ 
tion. HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The proposed amend¬ 
ments would require that States and 
interstate instrumentalities (which are 
treated as States to the extent practi¬ 
cable) report their covered employees' 
wages to the Social Security Adminis¬ 
tration (SSA) on an annual basis 
rather than quarterly. This change 
would be effective 18 months follow¬ 
ing publication of the final regula¬ 
tions. Legislation requires the private 
sector to begin reporting on an annual 
basis beginning with wages paid in 
1978. The proposed amendments 
would place the States under a similar 
reporting system, and thereby reduce 
the administrative costs incurred by 
SSA in maintaining a separate quar¬ 
terly reporting system for the States. 

DATES: Comments must be received 
by October 10,1978. 

ADDRESSES: Please submit any com¬ 
ments regarding these changes in writ¬ 
ing to the Commissioner of Social Se¬ 
curity, Department of Health. Educa¬ 
tion, and Welfare, P.O. Box 1585, Bal¬ 
timore, Md. 21203. Copies of all com¬ 
ments received in response to this 
notice will be available for public in¬ 
spection during regular business hours 
at the Washington Inquiries Section. 
Office of Information, Social Security 
Administration, Department of 
Health, Education, and Welfare. 
North Building, Room 5181, 330 Inde¬ 
pendence Avenue, Washington, D.C. 
20201 . 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Armand Esposito. Legal Assist¬ 


ant, Office of Policy and Regula¬ 
tions, 6401 Security Boulevard, Bal¬ 
timore. Md. 21235, telephone 301- 
594-7337. 

SUPPLEMENTARY INFORMATION: 
Since 1951, States have been able to 
enter into voluntary agreements (42 
U.S.C. 418) by which social security 
coverage would be provided for the 
services of employees of the State and 
local governments included in the 
agreements. Under these agreements 
the States agree to comply with all 
Department of Health. Education, and 
Welfare regulations as the Secretary 
may prescribe to carry out the pur¬ 
poses of section 218 of the Social Secu¬ 
rity Act (42 U.S.C. 418). Present regu¬ 
lations require that States report the 
covered wages of State employees and 
emloyees of their political subdivisions 
on a quarterly basis. The proposed 
amendments would change this to an 
annual basis. 

Although Congress has mandated a 
change from quarterly to annual re¬ 
porting for private employers, it did 
not rule out a change to annual re¬ 
porting by the States. Rather, it ap¬ 
pears that Congress wanted to avoid 
any abrupt changes in the States' re¬ 
porting procedures and insure that the 
annual reporting procedures would 
not take effect automatically for State 
and local governments as for the pri¬ 
vate sector. In furtherance of a 
smooth transition to a reporting 
change by State and political subdivi¬ 
sions, section 7 of Pub. L. 94-202 re¬ 
quires that we publish final regula¬ 
tions at least 18 months before any 
change can become effective with re¬ 
spect to wage reporting by State and 
political subdivisions. Accordingly, the 
proposed amendments will not become 
effective before January 1, 1981. 

Economy in Federal government op¬ 
erations dictates that, to the extent 
possible, a uniform method of report¬ 
ing be used by all employers. State 
and political subdivision employees 
comprise about 10 percent of the 100 
million workers for whom we receive 
wage reports. There are about 64,000 
reporting entities among the 50 States. 
Puerto Rico, and the Virgin Islands 
and about 60 interstate instrumental¬ 
ities. (Interstate instrumentalities are 
treated as States to the extent practi¬ 
cable.) SSA's maintenance of dual 
computer systems and procedures (for 
private and public employers) and 
other attendant items would increase 
administrative costs. We believe this 
shift to annual reporting will result in 
a substantial savings for SSA. States 
which have relatively large staffs pro¬ 
cessing these reports should realize 
proportionate savings by this proposed 
change to annual reporting. 

The regulations will: 


A. Require the States and political 
subdivisions to file their wage reports 
annually: 

B. Permit the States to utilize mag¬ 
netic tape or other appropriate media 
in making their wage reports: and 

C. Establish February 28 of each 
year as the due date for filing the re¬ 
quired wage reports for the previous 
year with the Social Security Adminis¬ 
tration, Baltimore. Md. 21235. 

Section 404.1255a, which we are 
herein proposing to revise, was recent¬ 
ly published with a notice of proposed 
rulemaking (43 FR 13400, March 30. 
1978). That section now needs to be re¬ 
vised to reflect this proposed change 
to annual reporting. 

The proposed regulations are to be 
issued under the authority of sections 
205, 218, and 1102 of the Social Securi¬ 
ty Act: 49 Stat. 624. 64 Stat. 514, and 
49 Stat. 647: 42 U.S.C. 405, 418, and 
1302. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.802—13.805—Social Securi 
ty programs.) 

Dated: July 11, 1978. 

Don Wortman, 
Acting Commissioner 
of Social Security. 

Approved: August 1. 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, Education , 
and Welfare. 

Part 404 of Chapter III of Title 20 of 
the Code of Federal Regulations is 
amended to read as follows: 

§ 404.1230 lAmended] 

1. Section 404.1230 is amended by 
changing the parenthetical cross-refer¬ 
ence after the last sentence from “See 

§ 404.1250(b)* • • “to “See § 404.1250a • 

• • •• 

2. Section 404.1250 is amended by re¬ 
vising paragraphs (a), (b), and (c) to 
read as follows: 

§ 404.1250 Wage reports and contribution 
returns in general. 

(a) Wage reports. Each State shall 
report, by coverage group, the wages 
paid each covered employee included 
in its agreement until it files the final 
report as required by §404.1252. The 
State shall report the wages paid for 
covered services during an entire cal¬ 
endar year. The State shall also 
submit along with the wage report the 
original of a recapitulation report 
identifying each political subdivision 
by its assigned number and, where ap¬ 
propriate. each coverage group by its 
assigned number and payroll record 
unit number. 

(b) Wage reports of remuneration for 
agricultural labor subject to $150 wage 
limitation. A State may exclude from 
its agreement any services the remu¬ 
neration for which would not be wages 
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under section 209(h)(2) of the act. If it 
does so, the State shall identify in the 
wage report and on any report of ad¬ 
justments the individuals affected and 
the amount of remuneration paid to 
each individual which was subject to 
the $150 limitation. 

(c) Contribution returns . The State 
shall forward the original of the con¬ 
tribution return in accordance with 
§404.1255a(c). Contribution payments 
shall be made in accordance with 
§404.1223. 


3. Section 404.1250a is revised to 
read as follows: 

§ 404.1250a Wage reports for employees 
performing services in more than one 
coverage group. 

(a) Employee of state in more than 
one coverage group. Where an individ¬ 
ual is a State employee in more than 
one coverage group, the aggregate 
wages paid the employee shall be re¬ 
ported for only one coverage group. 
The wages reported for each employee 
shall not exceed the annual wage limi¬ 
tations in § 404.1027. 

(b) Employee of political subdivision 
in more than one coverage group. 
Where an individual is as an employee 
of a political subdivision in more than 
one coverage group, the aggregate 
wages paid the employee shall be re¬ 
ported for only one coverage group. 
The wages reported for each employee 
shall not exceed the annual wage limi¬ 
tations in §404.1027. 

(c) Employee of state and of one or 
more political subdivisions. Where an 
individual performs covered services as 
an employee of the State and as an 
employee of one or more political sub¬ 
divisions and the State -agreement 
does not provide for the computation 
of contributions pursuant to section 
218(e)(2) of the act, the State and 
each political subdivision shall report 
the amount of covered wages it paid 
the employee up to the annual wage 
limitations in § 404.1027. 

(d) Employee of more than one polit¬ 
ical subdivision. Where an individual 
performs covered services an an em¬ 
ployee of more than one political sub¬ 
division and the State agreement does 
not provide for the computation of 
contributions pursuant to section 
218(e)(2) of the act, each political sub¬ 
division shall report the covered wages 
it paid the employee up to the annual 
wage limitations in § 404.1027. 

(e) Employees performing services 
for more than one employer, section 
218(e)(2) of the act applicable. Where 
an agreement provides for the compu¬ 
tation of contributions for any calen¬ 
dar year in accordance with section 
218(e)(2) of the act, the State will 
compute the total amount of wages it 
and/or all political subdivisions paid 


the employee which are subject to sec¬ 
tion 218(e)(2) of the act. It will then 
report the amount of wages paid but 
not in excess of the annual wage limi¬ 
tations in § 404.1027. In effect the em¬ 
ployee is treated as having had only 
one employer. If the employee also 
had wages not subject to section 
218(e)(2) of the act, those wages must 
be reported separately. 

4. In § 404.1250b, paragraphs (c) and 

(d) are revised to read as follows: 

§ 404.1250b Filing of single wage report 
where individual is jointly employed by 
more than one employer. 


(c) The agent shall file for each re¬ 
porting period a wage report, which 
includes the total wages paid to each 
individual, except that the amount of 
wages each employer reports for each 
employee shall not exceed the annual 
wage limitations listed in §404.1027. 
(For provisions relating to the furnish¬ 
ing of wage statements to employees, 
see §404.1230.) 

(d) The agent shall include in the 
wage report: the agent’s name, ad¬ 
dress, and identification number; and 
the name and identification number of 
each employing entity. 

5. Section 404.1251 is revised to read 
as follows: 

§401.1251 Period covered by each wage 
report. 

(a) For periods prior to 1981. The 
State shall report the wages for the 
calendar quarter in which they were 
actually paid. If the wages were con¬ 
structively paid in a prior calendar 
quarter, the wages shall be reported 
for the prior quarter (see § 404.1026(b) 
relating to constructive payment of 
wages). 

(b) For periods after 1980. The State 
shall report the wages for the calendar 
year in which they were actually paid. 
If the wages were constructively paid 
in a prior calendar year, the wages 
shall be reported for the prior year 
(see § 404.1026(b) relating to conduc¬ 
tive payment of wages). 

6. Section 404.1252(a) is revised to 
read as follows: 

§ 404.1252 Final reports. 

(a) Termination of entire agreement 
A final report can be filed only by a 
State whose agreement with the Sec¬ 
retary has been terminated. That 
report shall cover each coverage group 
which was included in the terminated 
agreement. It shall: 

(1) Be marked “final report;" 

(2) Cover the period during which 
the final payment of wages subject to 
the agreement is made; and 

(3) Indicate the last date wages were 
paid. 


Along with the final report, the State 
shall submit a statement showing the 
title and business address of the State 
official responsible for keeping the 
State’s records, and of each State and 
local official responsible for the rec¬ 
ords for the periods covered by the 
agreement. The State shall also 
submit a recapitulation report identi¬ 
fying each political subdivision by its 
assigned number and. where applica¬ 
ble, each coverage group by its as¬ 
signed number and payroll record unit 
number. 

• • • • # 

7. Section 404.1254 is revised to read 
as follows: 

§ 404.1254 Use of prescribed forms. 

(a) Description and availability of 
prescribed forms. SSA will generally 
furnish the forms to be used in 
making each report required by this 
subpart M. However, the fact SSA did 
not furnish a form will not excuse a 
State from making the required 
report. If the State has not received 
the prescribed forms in ample time to 
prepare and file them, they should re¬ 
quest the necessary forms from SSA. 
(See §§404.1255 and 404.1255a relating 
to the place and time for filing returns 
and reports; see §404.1252 relating to 
final reports). 

(b) Compliance with instructions. 
Each wage report and contribution 
return shall be submitted in accord¬ 
ance with current administrative 
instructions and regulations. (See 
§ 404.1255a regarding the time and 
place for filing returns and reports 
and §404.1256 (c) and (e) relating to 
copies of returns, reports, schedules, 
and statements, and to the place and 
period for keeping records.) Reports 
and returns which have not been pre¬ 
pared in accordance with those 
instructions and regulations will not 
be accepted. 

(c) Only States can submit wages re¬ 
ports. A State shall file only one wage 
report for the State and its political 
subdivisions. Any supplemental, ad¬ 
justment, or correctional wage report 
filed shall constitute a part of the 
State’s wage report. Political subdivi¬ 
sions of a State may not file individual 
wage reports with SSA, but must for¬ 
ward these to the State for consolida¬ 
tion. 

(d) Correction of errors. If a State 
fails to report or incorrectly reports 
the wages of an employee, the State 
shall submit an adjustment report. 
The adjustment report must be com¬ 
pleted and submitted to the SSA in ac¬ 
cordance with current administrative 
instructions and regulations (see 
§§ 404.1260-404.1262). 

(e) Permission to report on magnetic 
tape or other media. After approval by 
SSA, magnetic tape or other media 
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may be substituted for any form pre¬ 
scribed for making a report or report¬ 
ing information. 

8. Section 404.1255a is amended by 
deleting paragraph (d) and revising 
paragraph (c) to read as follows: 

§404.1255a Place and time for filing con¬ 
tribution returns, wage reports, and 
making deposits of contributions—for 
months on or after t effective date). 


(c) Contribution returns and wage 
reports. (1) Where to be filed.— All con¬ 
tribution returns, wage reports, and 
adjustment reports shall be filed with 
the SSA. 

<2) When to be filed . (i) For years 
prior to execution of agreement— If an 
agreement or modification provides 
for the coverage of employees prior to 
the year of execution of the agree¬ 
ment or modification, any contribu¬ 
tions due shall be paid and contribu¬ 
tion returns or wage reports filed 
within 90 days of the date of execu¬ 
tion of the agreement or modification. 

(ii) For year of execution of agree¬ 
ment or modification. If the agree¬ 
ment or modification provides for the 
coverage of employees for the year of 
execution of the agreement or modifi¬ 
cation. the State or interstate instru¬ 
mentality shall pay any contributions 
due and file the contribution returns 
or wage reports for such year by Feb¬ 
ruary 28 of the year following the date 
of execution or within 90 days of the 
date of execution, whichever Is later. 

(iii) For years after execution of 
agreement or modification. The State 
or interstate instrumentality shall file 
the wage report for any calendar year 
after the year of execution of the 
agreement or modification by Febru¬ 
ary 28 of the following calendar year. 

(3) Good Cause. For good cause 
shown, the Secretary may allow a 
State additional time to file a contri¬ 
bution return and wage report. (Inter¬ 
est will be assessed lor failure to pay 
contributions within the prescribed 
time period. See § 404.1225). 

(4) Consolidated report incomplete. 
If the responsible State official has 
not received a wage report for the 
State or any of its political subdivi¬ 
sions in time to file a consolidated 
wage report by the due date, the State 
official shall indicate on the recapitu¬ 
lation report each political subdivi¬ 
sion. coverage group or payroll unit 
which has not submitted a wage 
report. Upon receipt of the delinquent 
wage report, the State official shall 
send it to the SSA and shall deposit in 
the Federal Reserve Bank, or branch 
thereof, any contributions payable on 
the additional wages reported. Interest 
will be assessed on such delinquencies 
(see §404.1226). 


(5) Due date is a Federal non-work¬ 
day. If the last day for paying contri¬ 
butions or filing any wage reports or 
contribution returns falls on a Federal 
non-workday, the contributions may 
be paid and the contribution return or 
wage report filed on the next business 
day. 

(6) Mailed reports. If mailed, the 
contribution return or wage report 
shall be posted in time to reach the 
SSA under ordinary handling of the 
mails by the due date. 

§404.1261 [Amended) 

9. Section 404.1261 is amended by de¬ 
leting the word “quarterly" wherever 
it appears in paragraph (a)(1). by 
changing the cross-reference in para¬ 
graph (aKl) from “§ 404.1250(a)(3)" to 
“§ 404.1250(c)," by changing the words 
“calendar quarter" in the second sen¬ 
tence of paragraph (a)(2) to “reporting 
period." 

§404.1262 f Amended 1 

10. Section 404.1262 is amended as 
follows: In paragraph (a), by changing 
the word “quarterly" wherever it ap¬ 
pears to "reporting period"; in para¬ 
graph (b)(1) by changing the word 
“quarters" to "years." and by chang¬ 
ing the term "quarter or quarters" 
wherever it appears to “reporting 
period"; in paragraph (c)(1) by chang¬ 
ing the word "calendar quarters" In 
the second sentence to "reporting peri¬ 
ods." 

§404.1263 [Amended! 

11. Section 404.1263(c) is amended 
by changing the word “quarter" to 
“reporting period" wherever it ap¬ 
pears, and by deleting the last sen¬ 
tence. 

§ 404.1281 [ Amended ] 

12. Section 404.1281 is amended by 
changing the word “quarters" wherev¬ 
er it appears in paragraph (a) and (b) 
to "years." 

§404.1282 [Amended] 

13. Paragraph (b) in §404.1282 is 
amended by changing the word "quar¬ 
ter" to "years." 

14. Section 404.1285 is amended as 
follows: by changing the word “quar¬ 
ters" in the first sentence of para¬ 
graph (b) to "years": by revising para¬ 
graph (cXl) as follows; and by revising 
the punctuation in paragraph (cX3). 
and by deleting paragraph (c)(4). 

§404.1285 Time limitations on credits or 
refunds. 


(c4 Periods of limitation. • • • 

(1) 3 years, 3 months, and 15 days 
after the year in which the questioned 


wages were paid or alleged to have 
been paid; or 

(2) 3 years after the due date of the 
payment which included the overpay¬ 
ment; or 

(3) 2 years after the overpayment 
was made to the Secretary of the 
Treasury. 

[FR Doc. 78-22221 Filed 8-8-78; 8:45 am] 


[ 4310 - 02 ] 

DEPARTMENT of the interior 

Bureau of Indian Affairs 
[25 CFR Part 41] 

PREPARATION OF ROLLS OF CERTAIN TRIBES 
AND BANDS OF INDIANS 

Potawatomi Tribe or Nation of Indians 
July 21, 1978. 
AGENCY: Bureau of Indian Affairs. 
ACTION: Proposed rule. 

SUMMARY: The Bureau proposes to 
amend its regulations to include re¬ 
quirements for enrollment, as a lineal 
descendant to share in the distribution 
of judgments awarded the Potawatomi 
Tribe or Nation of Indians. A plan for 
the disposition of the judgment funds 
was developed and presented to Con¬ 
gress as required by law. The proposed 
amendment will implement that plan. 

DATE: Comments must be received on 
or before September 8. 1978. 

ADDRESS: Written comments should 
be directed to Chief. Division of Tribal 
Government Services, Bureau of 
Indian Affairs, 1951 Constitution 
Avenue NW„ Washington, D.C. 20245. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Janet L. Parks, Chief, Branch of 
Tribal Enrollment Services, Bureau 
of Indian Affairs, 1951 Constitution 
Avenue NW. t Washington, D.C. 
20245, telephone 202-343-2985; prin¬ 
cipal author, Ms. Janet L. Parks. 

SUPPLEMENTARY INFORMATION: 
The Potawatomi Tribe or Nation of 
Indians, as it existed during the period 
1795 to 1833, was awarded judgments 
in two claims, dockets 15-K, 29-J, and 
217, and dockets 15-M, 29-K, and 146. 
The net total of the awards is 
$6,401,689.68. A plan for the disposi¬ 
tion of the funds was developed and 
presented to Congress as required by 
the act of October 19, 1978, 87 Stat. 
466. Congress did not disapprove the 
plan and it became effective on March 
6,1978. 

The plan provides for the division of 
the funds among the Citizen Band of 
Potawatomi Indians, Oklahoma, the 
Prairie Band of Potawatomi Indians. 
Kansas, the Hannahville Indian Com¬ 
munity of Michigan, the Forest 
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County Potawatomi Community, Wis¬ 
consin, and the lineal descendants of 
Michigan and Indiana Potawatomis, 
including the Huron, Pokagon, and 
other bands, who are not enrolled with 
one of the four named organized 
Potawatomi Bands or communities. 
The lineal descendant group's propor¬ 
tional share of the funds is to be dis¬ 
tributed in equal shares to persons 
found eligible for enrollment to share 
in the funds. 

The purpose of this amendment is to 
include in the regulations the require¬ 
ments for enrollment to share in the 
funds as a lineal descendant of the 
Potawatomi Tribe or Nation, as pre¬ 
scribed by the plan, and to establish a 
deadline for filing applications for en¬ 
rollment. 

The authority for issuing these regu¬ 
lations is contained in 5 U.S.C. 301 and 
sections 463 and 465 of the revised 
statutes (25 U.S.C. 2 and 9) and 230 
DM 1 and 2. 

Part 41, chapter 1 of title 25 of the 
Code of Federal Regulations is amend¬ 
ed by the addition of a new paragraph 
designated (dd) to read as follows: 

§41.3 Qualifications for enrollment and 
the deadline for filing. 

• • • • • 

(dd) Potawatomi Indians of Michi¬ 
gan and Indiana. (1) All persons bom 
on or prior to and living on March 6, 
1978, 

(1) Who are citizens of the United 
States, and 

(ii) Whose names appear on or as 
lineal descendants can trace their an¬ 
cestry to persons designated on the 
following official records of Potawa¬ 
tomi Indians of Michigan and Indiana: 
Cadman payment roll of 1896, Taggart 
census roll of 1904, other payment or 
annuity rolls of persons designated as 
"Potawatomi Indians of Michigan and 
Indiana," Huron Band, Pokagon Band, 
or "Notawasepi and other Bands," ac¬ 
ceptable to the Secretary, and 

(iii) Who are not enrolled or entitled 
to be enrolled as members of the Citi¬ 
zen Band of Potawatomi Indians, 
Oklahoma, Prairie Band of Potawa¬ 
tomi Indians, Kansas, Hannahville 
Indian Community of Michigan, or the 
Forest County Potawatomi Communi¬ 
ty, Wisconsin. 

(2) Applications for enrollment must 
be filed with the Superintendent, 
Michigan Agency, Bureau of Indian 
Affairs, P.O. Box 884, Sault Ste. 
Marie, Mich. 49783, and must be re¬ 
ceived at the agency no later than 
close of business (date, 6 months after 
publication of final regulations, will be 
inserted). Applications received after 
that date will be rejected for failure to 
file in time, regardless of whether the 


applicant otherwise meets the require¬ 
ments for enrollment. 

No further changes are made in the 
text of part 41. 

Forrest J. Gerard, 
Assistant Secretary , 
Indian Affairs. 
CFR Doc. 78-22204 Filed 8-8-78; 8:45 am] 


[ 4410 - 01 ] 

DEPARTMENT OF JUSTICE 

[AAG/A Order No. 1-78] 

[28 CFR Part 16] 

PRODUCTION OR DISCLOSURE OF MATERIAL 
OR INFORMATION 

Exemption of Records Under the Privacy Act 

AGENCY: Department of Justice. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule 
amends 28 CFR § 16.85 to permit the 
U.S. Parole Commission to revise its 
alternate means of access under the 
Privacy Act of 1974 in order to bring 
its rules relating to disclosure under 
the Privacy Act into conformity with 
the pre-hearing disclosure provisions 
of the Parole Commission and Reorga¬ 
nization Act of 1976. The authoriza¬ 
tion would specifically permit the 
Commission to apply the same sub¬ 
stantive exemptions to all disclosure 
requests by prisoners and would avoid 
the possibility of inconsistent disclo¬ 
sure decisions relating to the same in¬ 
formation. 

DATES: All comments must be re¬ 
ceived on or by September 8, 1978. 

ADDRESSES: All comments should be 
addressed to the Administrative Coun¬ 
sel. Office of Management and Fi¬ 
nance, Department of Justice, 10th 
and Constitution Avenue NW„ Wash¬ 
ington, D.C. 20530. 

FOR FURTHER INFORMATION 
CONTACT: 

Bronson E. Clayton, 202-739-4165. 

SUPPLEMENTARY INFORMATION: 
The U.S. Parole Commission has pub¬ 
lished a complete text of its proposed 
consolidated disclosure system at 42 
Federal Register 41435 (August 17, 
1977), together with an explanation of 
its purpose and intent. The authority 
for that disclosure system (§ 16.85(c)) 
is revised as follows: 

§ 16.85 Exemption of Parole Commission 
system—limited access. 


(c) Consistent with the legislative 
purpose of the Privacy Act of 1974 the 
U.S. Parole Commission will initiate a 
procedure whereby present and 
former prisoners and parolees may 


obtain copies of material in files relat¬ 
ing to them that are maintained by 
the U.S. Parole Commission. Disclo¬ 
sure of the contents will be affected by 
providing copies of documents to re¬ 
questers through the mails. Disclosure 
will be made to the same extent as 
would be made under the substantive 
exemptions of the Parole Commission 
and Reorganization Act of 1976 (18 
U.S.C. § 4208) and rule 32 of the Feder¬ 
al Rules of Criminal Procedure. The 
procedure relating to disclosure of doc¬ 
uments may be changed generally in 
the interest of improving the Commis¬ 
sion’s system of disclosure or when re¬ 
quired by pending or future decisions 
and directions of the Department of 
Justice. 

Dated: July 28, 1978. 

Kevin D. Rooney. 

Assistant Attorney General 
for Administration. 

[FR Doc. 78-22128 Filed 8-8-78; 8:45 am) 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Part 52] 

[FRL 940-8] 

APPROVAL AND PROMULGATION OF 
IMPLEMENTATION PLANS 

Revisions to the Yolo-Solano Air Pollution Con¬ 
trol Difttricti's Rules and Regulations in the 
State of California 

AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: Revisions to the Yolo- 
Solano Air Pollution Control Dis¬ 
tricts’s (APCD) rules and regulations 
have been submitted to the Environ¬ 
mental Protection Agency (EPA) by 
the California Air Resources Board for 
the purpose of revising the California 
State Implementation Plan (SIP). The 
intended effect of these revisions is to 
update the rules and regulations and 
to correct deficiencies in the SIP. The 
EPA invites public comments on these 
rules, especially as to their consistency 
with the Clean Air Act. 

DATES: Comments may be submitted 
up to September 8, 1978. 

ADDRESSES: Comments may be sent 
to:-Regional Administrator, Attn; Air 
and Hazardous Materials Division, Air 
Programs Branch, California SIP Sec¬ 
tion (A-4), Environmental Protection 
Agency. Region IX. 215 Fremont 
Street. San Francisco Calif. 94105. 
Copies of the proposed revisions are 
available for public inspection during 
normal business hours at the EPA 
Region IX office at the above address 
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and at the following locations: Yolo- 
Solano Air Pollution Control District. 
323 First Street. Suite 5. P.O. Box 
1006, Woodland. Calif. 95695. Califor¬ 
nia Air Resources Board, 1102 “Q” 
Street, P.O. 2815, Sacramento Calif. 
95814. Public Information Reference 
Unit, Room 2922 (EPA Library), 401 
“M" Street SW. f Washington, D.C. 
20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Wally Woo. Chief. California SIP 
Section. EPA, Region IX, 415-556- 
7288. 

SUPPLEMENTARY INFORMATION: 
The California Air Resources Board 
submitted the following rules and reg¬ 
ulations on June 22.1978: 

Rule: 

1.2 Definitions. 

1.4 Enforcement. 

2.8 Open burning, general. 

2.13 Organic solvents. 

2.15 Disposal and evaporation of solvents. 

2.16 Fuel burning heat or power gener¬ 
ators. 

2.17 Circumvention. 

2.20 Orchard heaters. 

4.4 Analysis fees. 

5.1 Applicable articles of the health and 
safety code. 

5.4 Contents of petitions. 

5.10 Place of hearings. 

5.11 Notice of hearings. 

6.5 Standards for granting applications. 

6.7 Permit form. 

In addition, regulations were submit¬ 
ted concerning new source review. 
Those regulations will be considered in 
a separate Federal Register action. 

The State also submitted regulations 
concerning New Source Performance 
Standards (NSPS) and National Emis¬ 
sion Standards for Hazardous Air Pol¬ 
lutants (NESHAPS) on June 22, 1978. 
These NSPS and NESHAPS regula¬ 
tions implement sections ill and 112 
of the Clean Air Act. and are not ap¬ 
propriate for inclusion in a State im¬ 
plementation plan under section 110 
of the act. Therefore, these regula¬ 
tions will be neither approved nor dis¬ 
approved by EPA as part of an appli¬ 
cable implementation plan. They will, 
however, be reviewed in determining 
whether to delegate authority to im¬ 
plement and enforce the NSPS and 
NESHAPS regulations in the APCD 
under the appropriate provisions of 
sections 111 and 112. Announcement 
of such delegation would appear in a 
separate Federal Register notice. 

Under section 110 of t he C lean Air 
Act as amended, and 40 CFR part 51, 
the Administrator is required to ap¬ 
prove or disapprove the regulations 
submitted as revisions to the SIP. The 
Regional Administrator hereby issues 
this notice setting forth these revi¬ 
sions, Including rule deletions caused 
thereby, as proposed rulemaking and 
advises the public that interested per¬ 


sons may participate by submitting 
written comments to the region IX 
office. Comments received on or 
before September 8, 1978, will be con¬ 
sidered. Comments received will be 
available for public inspection at the 
EPA region IX office and the EPA 
public information reference unit. 

(Sec. 110, 301(a), Clean Air Act as amended 
(42 US.C. 7410 and 7601(a)).) 

Dated: July 28. 1978. 

Sheila M. Prindivilla, 
Acting Regional Administrator. 

[FR Doc. 78-22148 Filed 8-8-78; 8:45 ami 
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(40 CFR Part 1801 

IPP 6E1818/P83; FRL 941-31 

TOLERANCES AND EXEMPTIONS FROM TOLER¬ 
ANCES FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COMMODITIES 

Propo«*d Tofarancc for tho Postiddo Chemical 
O f O-Dim#thyi S-| (4-oxo-1,2,3-BerrxotHarxin- 
3(4H)-Ylm«thyt] Pho*phorodi1hioato 

AGENCY: Office of Pesticide Pro¬ 
grams. Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes a 
tolerance for residues of the insecti¬ 
cide O.O-dimethyl S-[4-oxo-l,2,3-ben- 
zotriazin-3( 4//)-ylmethy 1 ] phosphoro- 
dithioate on gooseberries. The propos¬ 
al was submitted by the Interregional 
Research Project No. 4. This amend¬ 
ment to the regulations would estab¬ 
lish a maximum permissible level for 
residues of the insecticide on gooseber¬ 
ries. 

DATE: Comments must be received on 
or before September 8,1978. 

ADDRESS: Send comments to: Feder¬ 
al Register Section, Technical Services 
Division (WH-569). Office of Pesticide 
Programs, EPA. Rm. 401, East Tower, 
401 M Street SW, ( Washington. D.C. 
20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchlow. Registration 
Division (WH-567), Office of Pesti¬ 
cide Programs, EPA (202-755-2516). 

SUPPLEMENTARY INFORMATION: 
The Interregional Research Project 
No. 4 (IR-4), New Jersey State Agri¬ 
cultural Experiment Station. P.O. Box 
231, Rutgers University, New Bruns¬ 
wick, N.J. 08903. as submitted a pesti¬ 
cide petition (PP 6E1818) to the EPA. 
This petition requests that the Admin¬ 
istrator propose that 40 CFR 180.154 
be amended by the establishment of a 
tolerance for residues of the insecti¬ 
cide O.O-dimethyl S-[4-oxo-1.2,3-ben- 
zotriazin-3(4//>ylmethyl] phosphoro- 


dithioate in or on the raw agricultural 
commodity gooseberries at 5 parts per 
million (ppm). 

The data submitted in the petition 
and other relevant material have been 
evaluated. The toxicological data con¬ 
sidered in support of the proposed tol¬ 
erances included 2-year dog and rat 
feeding studies with no-observable- 
effect levels (NOEL) of 5 ppm, a three- 
generation mouse reproduction study 
with a NOEL of 25 ppm., a rabbit tera¬ 
tology study (negative at 0.75 milli¬ 
gram (mg)/kilogram (kg) of body 
weight <bw)/day (highest level fed), 
teratology studies in rats and mice 
which were negative at 5 mg/kg bw/ 
day (highest level tested), a rat oral 
lethal dose (LD») study (LD, 0 5-6 mg/ 
kg bw), and a hen neurotoxicity study 
which was negative. 

The acceptable daily intake (ADI) is 
0.025 mg/kg bw/day based on the 
NOEL in the 2-year rat study and 
using a 10-fold safety factor. An onco¬ 
genicity study in a second mammalian 
species is lacking. However, the theo¬ 
retical maximal residue contribution 
(TMRC) for the insecticide will be in¬ 
creased by less than 1 percent by the 
proposed tolerance. In addition, the 
toxicological studies show no potential 
carcinogenic, teratogenic, reproduc¬ 
tive, or delayed neurotoxic effects for 
the insecticide. There are no actions 
currently pending against continued 
registration of the insecticide. 

Tolerances have previously been es¬ 
tablish (40 CFR 180.154 and 180.154a) 
for residues of the Insecticide on a va¬ 
riety of raw agricultural commodities 
at levels ranging from 10 ppm to 0.04 
ppm (negligible residue). A food addi¬ 
tive tolerance (21 CFR 193.150) of 1 
ppm has been established for residues 
of the insecticide in soybean oil, and 
feed additive tolerances (21 CFR 
561.180) of 5 ppm in dried citrus pulp 
and 1.5 ppm in sugarcane bagasse have 
also been established. The nature of 
the residue is adequately understood, 
and an adequate analytical method 
(gas chromatography \ is available for 
enforcement purposes. 

Gooseberries are not a feed item, 
and therefore there is no reasonable 
expection of residues in eggs. meat, 
milk, or poultry. 

The pesticide is considered useful 
for the purpose for which a tolerance 
Is being sought, and it is concluded 
that the tolerance of 5 ppm estab¬ 
lished by amending 40 CFR 180.154 
will protect the public health. It is 
proposed, therefore, that the toler¬ 
ance be established as set forth below. 

Any person who has registered, or 
submitted an application for the regis¬ 
tration of a pesticide under the Feder¬ 
al Insecticide,-Fungicide, and Rodenti- 
cide Act which contains any of the in¬ 
gredients listed herein may request, by 
September 8, 1978, that this rulemak- 
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ing proposal be referred to an advisory 
committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the pro¬ 
posed regulation. The comments must 
bear a notation indicating both the 
subject and the petition/document 
control number. “PP6E1818/P83”. All 
written filed in response to this notice 
of proposed rulemaking will be availa¬ 
ble for public inspection in the Office 
of the Federal Register section from 
8:30 a.m. to 4 p.m. Monday through 
Friday. 

Dated: August 2. 1978. 

Douglas D. Campt, 
Acting Director 
Registration Division. 

Statutory Authority: Section 408(e) of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 346a(e». 

It is proposed that part 180. subpart 
C. .section 180.154 be amended by al¬ 
phabetically inserting the tolerance of 
5 ppm on gooseberries in the table to 
read as follows: 

§ 108.154 0,0-Dimethyl S-[< 4-oxo-1,2,3- 

henzotriazin-3f4H)-yImelhyl J phosphoro- 
dithioate; tolerances for residues. 


• * 

# 

• • 

Commodity: 

• • 

• 

Park per 
million 

• • 

Gooseberries_ 

— 

- 5 

■ • 

• 

• • 


[FR Doc. 78-22146 Filed 8-8-78; 8:45 am] 
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[40 CFR Part 1801 

[FRL 941-5; PP 7E1964/P86] 

TOLERANCES AND EXEMPTIONS FROM TOLER¬ 
ANCES FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COMMODITIES 

Proposed Toleroncat for the Pesticide Chemical 
Terbacil 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes that 
tolerances be established for residues 
of the herbicide terbacil on sainfoin 
forage and hay. The proposal was sub¬ 
mitted by the interregional research 
project No. 4. This amendment to the 
regulations would establish maximum 
permissible levesl for residues of terba¬ 
cil on sainfoin forage and hay. 

DATE: Comments must be received on 
or before September 8.1978. 


ADDRESS COMMENTS TO: Federal 
Register Section, Technical Services 
Division (WH-569), Office of Pesticide 
Programs. EPA. Room 401, East 
Tower, 401 M Street SW.. Washington, 
D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchlow, Registration 

Division (WH-567). Office of Pesti¬ 
cide Programs, EPA, 202-755-2516. 

SUPPLEMENTARY INFORMATION: 
The interregional research project No. 
4 <*R~4), New Jersey State Agricultur¬ 
al Experiment Station. P.O. Box 231, 
Rutgers University, New Brunswick. 

N. J. 08903, on behalf of the IR-4 
Technical Committee and the Agricul¬ 
tural Experiment Station of Montana 
has submitted a pesticide petition (PP 
7E1964) to the EPA. This petition re¬ 
quests that the Administrator propose 
that 40 CFR 180.209 be amended by 
the establishment of tolerances for 
combined residues of the herbicide ter¬ 
bacil (3-fcrf-butyl-5-chloro-6-methylur- 
acil) and its hydroxylated metabolites 
(calculated as terbacil) in or on the 
raw agricultural commodities sainfoin 
forage and sainfoin hay at 5 parts per 
million (PPM). 

The data submitted in the petition 
and other relevant material have been 
evaluated. The toxicological data con¬ 
sidered in support of the proposed to¬ 
lerances included a 2-year dog feeding 
study with a no-observable-effect level 
(NOEL) of 50 ppm based on systemic 
effects, a 2-year rate feeding study (no 
oncogenic effects) with an NOEL of 
250 ppm based on systemic effects 
and, a multigeneration rat reproduc¬ 
tion/teratology study with an NOEL 
of 250 ppm based on the reproductive 
performance of treated dams. 

The nature of the residue is ade¬ 
quately understood, and an adequate 
analytical method (microcoulometric 
gas chromatography) is available for 
enforcement purposes. Tolerances 
have previously been established for 
residues of terbacil on a variety of 
crops at levels ranging from 5 ppm to 

O. 1 ppm. The acceptable daily intake 
(ADI) is 0.0125 milligram (mg)/kilo- 
grara (kg) of body weight (bw)/day. 
The maximal permissible intake (MPI) 
for a 60-kg man is 0.75 mg/day. The 
theoretical maximal residue contribu¬ 
tion (TMRC) in the human diet is not 
increased by this tolerance on an 
animal feed item: thus the risk incre¬ 
ment from dietary exposure is zero. 

There are no actions currently pend¬ 
ing against continued registration of 
terbacil, and no desirable data are 
lacking from the petition. Sainfoin is a 
feed item for grazing animals. There is 
no reasonable expectation of residues 
from this use in eggs; swine meat, fat, 


or meat byproducts; or poultry. The 
established tolerances for residues in 
milk and in the meat, fat, and meat 
byproducts of cattle, goats, horses, and 
sheep are adequate to cover secondary 
residues resulting from the proposed 
use as ^delineated in 40 CFR 
180.6(a)(1). The pesticide is considered 
useful for the purpose for which toler¬ 
ances are being sought, and it is con¬ 
cluded that the tolerances of 5 ppm es¬ 
tablished by amending 40 CFR 180.209 
will protect the public health. 

Any person who has registered, or 
submitted an application for the regis¬ 
tration of a pesticide under the Feder¬ 
al Insecticide, Fungicide, and Rodenti- 
cide Act which contains any of the in¬ 
gredients listed herein may request, on 
or before September 8, 1978, that this 
rulemaking proposal be referred to an 
advisory committee in accordance with 
section 408(e) of the Federal Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the pro¬ 
posed regulation. The comments must 
bear a notation indicating both the 
subject and the petition/document 
control number. "PP7E1964/P86.” All 
written comments filed in response to 
this notice of proposed rulemaking 
will be available for public inspection 
in the Office of the Federal Register 
from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

Dated: August 2, 1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division. 

(Sec. 408(e), Federal Food, Drug, and Cos¬ 
metic Act (21 U.S.C. 346a(e)).) 

It is proposed that part 180, subpart 
C, § 180.209 be amended by alphabeti¬ 
cally inserting sainfoin forage and 
sainfoin hay at 5 ppm in the table in 
paragraph (b), to read as follows: 

§ 180.209 Terbacil; tolerances for residues. 


Commodity: Park per 

million 


Sainfoin, forage......... 5 

Sainfoin hay _ 5 

• • • • • 

[PR Doc. 78-22147 Piled 8-8-78; 8:45 ami 
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FEDERAL COMMUNICATIONS 
COMMISSION 
[47 CFR Part* 2 and 87J 

CGen. Docket No. 78-231; RM-3095. PCC 78- 
5341 

PROVIDING FOR ESTABLISHMENT OF A JOINT 
TACTICAL INFORMATION DISTRIBUTION 
SYSTEM IN THE 960-1215 MHx AERONAUTI¬ 
CAL RADIONAVIGATION BAND 

Proposed Rulemaking 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed Rulemaking. 

SUMMARY: The Commission is pro¬ 
posing to amend its Rules to provide 
for U.S. Government stations to use 
the band 960-1215 MHz for a Joint 
Tactical Information Distribution 
System (JTIDS). The band, allocated 
internationally to the aeronautical ra¬ 
dionavigation service, is shared by 
Government and non-Govemment 
users in the United States. The De¬ 
partment of Defense proposes to initi¬ 
ate the JTIDS in the band on the con¬ 
dition that harmful interference is not 
caused to aeronautical radionaviga¬ 
tion. The JTIDS is intended to provide 
an integrated Communication, naviga¬ 
tion and identification function. It will 
distribute digital information* among 
airborne and surface based elements in 
a tactical theater. The Commission 
proposes to add a footnote to the fre¬ 
quency allocation table providing for 
the service and also to provide a 
method for non-Government users to 
report incidents of interference. 
EFFECTIVE DATE: Comments must 
be received on or before October 12, 
1978. and reply comments must be re¬ 
ceived on or before October 27, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission. Washington. D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

John E. Jacobs. Safety and Special 
Radio Services Bureau. 202-632- 
7197. 

SUPPLEMENTARY INFORMATION: 
Adopted: July 27. 1978. 

Released: August 9, 1978. 

By the Commission: Commissioner 
Washburn concurring in the result. 

In the matter of amendment of 
Parts 2 and 87 of the Commission’s 
rules to provide for the establishment 
of a Joint Tactical Information Distri¬ 
bution System in the 960-1215 MHz 
aeronautical radionavigation band. 
GEN Docket No. 78-231. RM-3095. 

1. Notice of proposed rulemaking in 
the above-entitled matter is hereby 
given. 


2. The Office of Telecommunications 
Policy (National Telecommunications 
and Information Administration). U.S. 
Department of Commerce has peti¬ 
tioned the Commission to “take appro¬ 
priate action, in coordination with this 
Office, to modify the National Table 
of Frequency Allocations • • to add 
a U.S. footnote authorizing the Joint 
Tactical Information Distribution 
System (JTIDS) in the band 960-1215 
MHz on- condition that harmful inter¬ 
ference will not be caused to the aero¬ 
nautical radionavigation service. The 
petition was assigned RM-3095 and 
placed on public notice on April 10. 
1978. No comments relative to the pe¬ 
tition were received. 

3. The band 960-1215 MHz Ls allo¬ 
cated worldwide to aeronautical ra¬ 
dionavigation as the primary service. 
ITU Radio Regulation No. 341, which 
applies, states that: 

"The band 960-1215 MHz Is reserved on a 
worldwide basis for the use and develop¬ 
ment of airborne electronic aids to naviga¬ 
tion and any directly associated ground 
based facuities.'' 

Similarly, in the United States Table 
of Frequency Allocations, rule § 2.106. 
the allocation is for aeronautical ra¬ 
dionavigation as the sole service. 

4. Within the United States, the 
band is shared by Government and 
non-Govemment users. Government 
use is regulated by the National Tele¬ 
communications and Information Ad¬ 
ministration (NTIA) and non-Govern- 
ment use by the Commission. The 
band is structured into 126 channels, 
each channel spaced at 1 MHz inter¬ 
vals. Channel numbers 1 through 16 
and 60 through 69 are assigned for 
military use. The remaining channels 
are used to support Government and 
non-Govemment use of the National 
Airspace System (NAS). Management 
of the non-Government use of the 
band (frequency assignments, etc.) is 
coordinated with the Federal Aviation 
Administration (FAA) by FCC. The 
Aeronautical Assignment Group 
(AAG), chaired by the Federal Avi¬ 
ation Administration, is authorized to 
take interim action, on behalf of the 
Frequency Assignment Subcommittee 
(FAS) of the NTIA, on assignment re¬ 
quests in this band. 

5. The Department of Defense 
(DOD) has had a requirement for a 
tactical digital information system 
that will incorporate Tactical Air 
Navigation (TACAN), providing navi¬ 
gational. communication, and identifi¬ 
cation capabilities. Additionally, this 
system will provide tactical operations 
with air-to-air, air-to-surface, ship-to- 
ship, and ground-to-ground digital 
data and voice communications. It 
must provide relative aeronautical ra- 
dicmavigation. location, and Identifica¬ 
tion Friend or Foe (IFF) functions. It 
may also be used as a data link for 


ground and amphibious operations as 
well as control and guidance of tactical 
weapons systems. To this end, they 
have been developing the JTIDS. 

6. The JTIDS has been designed and 
developed to operate in the 960-1215 
MHz aeronautical radionavigation 
band. Because of a requirement that 
the system be secure from hostile jam¬ 
ming and resistant to signal intercept, 
spread spectrum modulation tech¬ 
niques were chosen. Due to the volume 
and type of information to be handled 
and the extent of protection required 
to counteract intentional jamming, 
the DOD has stated that they would 
require a minimum of 190 MHz band¬ 
width for acceptable system perform¬ 
ance. Hybrid pseudo random pulse 
modulation plus fast frequency hop¬ 
ping is used to achieve the spread 
spectrum modulation. That is, the ra¬ 
diated signal is intentionally spread 
and also hops from frequency to fre¬ 
quency over a wide bandwidth from 
960-1215 MHz. 

7. The JTIDS is proposed to be in¬ 
stalled aboard various types of U.S. 
military manned and unmanned air¬ 
craft. U.S. Naval ships and appropriate 
ground stations. There is a require¬ 
ment for a 500 mile communication 
range. Each mobile installation will 
use a transmitter power of 200 w r atts 
with an omnidirectional antenna of 
sufficient gain to compensate for any 
loss in the transmission line. Aircraft 
will have a nominal net gain of 2 dBi 
(antenna gain counterbalanced by 
cable loss) while major ground instal¬ 
lations may have a nominal net anten¬ 
na gain of 3 dBi. In addition, in in¬ 
stances where the required range 
cannot be realized, aircraft at higher 
altitudes can operate as relay stations. 

8. Because of the current interna¬ 
tional use of the 960-1215 MHz band 
for safety services, many questions 
have arisen about the potential for 
harmful interference being caused to 
aeronautical radionavigation systems. 
There are two major civil radionaviga¬ 
tion systems currently in use in the 
band. These are: 

Distance Measuring Equipment ( DME >— 
This operates in the range 978-1215 MHz on 
specified channels. In this system, the air¬ 
craft transmits a signal consisting of paired 
pulses on a specific frequency to a ground 
transponder. When received at the tran¬ 
sponder. the signal generates reply pulses 
on another specific frequency. The return 
pulses are measured by the aircraft radio 
which then gives the pilot the distance to 
the navigational beacon. There are approxi 
mately 1000 of these stations in use in the 
continental United States, some installed by 
the FAA and others authorized to non-Gov¬ 
ernment entities by the FCC. The frequen¬ 
cies used are channeled and paired within 
the band in accordance with Annex 10 to 
the Convention on International Civil Avi 
ation. Within the U.S.. the channelization 
and pairing assignments are listed in FCC 
rules, section 87.501(h). 
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Air Traffic Control Radar Beacon System 
tATCRBS ) also known as Secondary Surveil¬ 
lance Radar (SSR>—This system consists of 
ground based interrogators transmitting on 
1030 MHz and aircraft transponders trans¬ 
mitting on 1090 MHz. The purpose is to pro¬ 
vide Air Traffic Control (ATC) with aircraft 
identification and altitude information for 
traffic control purposes. The JTIDS is not 
intended to operate on or near these fre¬ 
quencies. 

In addition to these systems in use, 
the FAA has firm plans for operation 
of the Discrete Address Beacon 
System (DABS). Beacon Collision 
Avoidance System (BCAS) and the Mi¬ 
crowave Landing System Distance 
Measuring Equipment (MLS/DME) in 
the National Airspace System in this 
band. There is concern over the elec¬ 
tromagnetic compatibility (EMC) with 
JTIDS in this regard. 

9. A routine allocation or assignment 
function involving the frequencies 
shared by Government and non-Gov- 
ernment users would normally be han¬ 
dled by the Spectrum Planning Sub¬ 
committee (SPS) of the Interdepart¬ 
ment Radio Advisory Committee 
(IRAC). However, the problem of sat¬ 
isfying a system such a JTIDS is mul¬ 
tifaceted and complex. In addition to 
the EMC aspects, any such allocation 
would have national and international 
ramifications. Because of this, the 
question was addressed in the OTP by 
a JTIDS Steering Committee chaired 
by OTP. Members of the committee 
were from the FAA, DOD, FCC and 
the Office of Telecommunications 
(OT) of the Department of Commerce. 
OTP and OT are now incorporated 
into NTIA. 

10. OT Report No. 78-140 entitled. 
“EMC Analysis of JTIDS in the 960- 
1215 MHz Band/’ examines in detail 
the frequency requirments and the ex¬ 
tensive testing and EMC analysis that 
was performed. This report consists of 
7 volumes and is approximately 2000 
pages in length. Because of the volume 
of this report, it is not included in this 
notice, but is availble for public inspec¬ 
tion at the FCC oi fires, 1919 M Street 
NW., Washington. DC. Copies are 
available from the National Technical 
Information Services (NTIS), U.S. De¬ 
partment of Commerce, 5285 Port 
Royal Road. Springfield, Va. 22161. A 
further report, OT Report 78-138 enti¬ 
tled, “Assessment of t he B ands 225- 
4990 MHz for Possible JTIDS Applica¬ 
tion,” was prepared. These reports and 
information contained in letters to the 
OTP from FAA on February 13, 1978. 
and from DOD on March 17, 1978, 
formed the basis on which OTP made 
the decision, now reiterated by NTIA, 
to support development of JTIDS in 
the 960-1215 MHz band. Report 78-138 
may also be obtained from the NTIS 
and it, along with the letters, may be 
inspected at the Commission's offices. 
We strongly urge that this informa¬ 


tion be reviewed carefully by any per¬ 
sons desiring to make comments in 
this proceeding. Detailed technical op¬ 
erating parameters of JTIDS can be 
found in the referenced reports. 

11. The OTP, and now NTIA, has re¬ 
quested that an accommodation be 
provided in the Table of Allocations in 
the 960-1215 MHz band for the inclu¬ 
sion of JTIDS by Government sta¬ 
tions. Since the table contained in 
Rule § 2.106 is concerned primarily 
with non-Govemment applications, 
reference will be made by the addition 
of a U.S. footnote. It should be noted 
that the footnote and the OTP/NTIA 
restrictions (which follow this para¬ 
graph) have been changed from those 
proposed in RM-3095. This is a result 
of discussions within the IRAC to use 
more definitive and accurate phrasing 
in these items. 

12. To insure EMC, the following re¬ 
strictions have been imposed on 
JTIDS by NTIA: 

a. JTIDS Transmitter. 

(1) Transmissions will be automati¬ 
cally prevented if: 

(a) The frequency-hopping mode 
fails to distribute the JTIDS spectrum 
uniformly across the band; 

(b) The radiated pulse varies from 
the specified width of 6.4 microsec¬ 
onds ± 5%; 

(c) The energy radiated within ±7 
MHz of 1030 MHz and 1090 MHz ex¬ 
ceeds a level of 60dB below the peak of 
the JTIDS Spectrum as measured in a 
300 kHz bandwidth. 

(2) The JTIDS will be prohibited 
from transmitting if the time slot duty 
factor exceeds a 20 percent duty factor 
for any single user and a 40 percent 
composite duty factor for all JTIDS 
emitters in a geographic area. 

b. Required geographic separation 
distances between terrestrial JTIDS 
terminals (fixed, land mobile, porta¬ 
ble, shipbome or transportable) and 
ground-based ATC systems will be de¬ 
termined using the guidelines and 
technical criteria established by the 
EMC evaulation. 

c. Changes to the JTIDS design and 
planned operational deployment that 
differ from those considered during 
the EMC evaluation will require reas¬ 
sessment to assure continued JTIDS 
and ATC system compatibility. 

d. The installation of JTIDS and 
ATC equipment on the same aircraft 
will be engineered to assure compati¬ 
ble operations. 

Additionally, NTIA. in order to assure 
compatibility between JTIDS and 
future developments in ATC systems, 
will conduct detailed discussions with 
FAA and the DOD to establish guide¬ 
lines and procedures to be followed. 

13. In the international use of the 
navigational aids in the band, certain 
standards for accuracy are necessary 
and have been established. With re¬ 


spect to DME, for example. Interna¬ 
tional Civil Aviation Organization 
(ICAO) Annex 10 recommends that, at 
distances of from zero to 200 nautical 
miles from the transponder, the total 
system error, excluding reading error, 
should be not greater than ±0.5 nauti¬ 
cal mile or ±3 percent of distance 
measured, whichever is greater. In the 
U.S.. the operational range on some 
radials exceeds 200 nmi. To maintain 
this accuracy, standards for transmit¬ 
ter and receiver specifications and 
siting criteria are recommended. 
NTIA, as stated above, has proposed 
such criteria to assure EMC in the 
band. To assist in the prevention of in¬ 
terference to the safety services, we 
propose to amend part 87 of the rules 
to establish reporting requirements 
for those licensees who experience in¬ 
terference. Reporting will follow the 
format set forth in appendix 8 of the 
ITU Radio Regulations, but we solicit 
comments on the extent of the infor¬ 
mation to be provided. This informa¬ 
tion should take into consideration the 
possible derogation caused by interfer¬ 
ence to the navigation systems such as 
denied service areas. 

14. Considering the above, we pro¬ 
pose to amend rule § 2.106 to add a 
new U.S. footnote which provides for 
establishment of systems utilizing 
spread spectrum techniques in the 
960-1215 MHz band. Such systems will 
be limited to Government stations and 
will be authorized on the condition 
that harmful interference will not be 
caused to the aeronautical radionavi¬ 
gation service. The footnote will fur¬ 
ther provide for review of system pa¬ 
rameters prior to any development or 
prior to any modification that affects 
EMC and will not deny the use of this 
band to support new aeronautical ra¬ 
dionavigation systems for use in the 
National Airspace System. Review will 
also be required for ATC systems de¬ 
signs to assure EMC between ATC sys¬ 
tems and JTIDS. 

15. Additionally, although authoriza¬ 
tion of such JTIDS-type systems will 
not be a function of the Commission, 
we propose to insert an appropriate 
footnote to part 87, Aviation Services, 
§ 87.501(h)(1), noting the possible exis¬ 
tence of such systems for the informa¬ 
tion of civil aviation applicants and li¬ 
censees. Interference from JTIDS will 
be difficult to identify because of its 
random transmission characteristics. 
However, provision will be made for 
notification of any instances of harm¬ 
ful interference. 

16. The proposed amendments of the 
rules as set forth below are issued pur¬ 
suant to the authority contained in 
Sections 4(i), 303(c), (f). (g) and (r) of 
the Communications Act of 1934, as 
amended. 

17. Pursuant to applicable proce¬ 
dures set forth in § 1.415 of the Com- 
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mission’s rules, interested parties may 
file comments on or before October 12, 
1978. and reply comments on or before 
October 27, 1978. All relevant and 
timely comments will be considered by 
the Commission before final action is 
taken in the proceeding. In reaching 
its decision in this proceeding, the 
Commission may also take into ac¬ 
count other relevant information 
before it, in addition to the specific 
comments invited by this notice. 

18. In accordance with the provisions 
of §1.419 of the Commission’s rules, 
an original and 5 copies of all state¬ 
ments, briefs or comments filed shall 
be furnished to the Commission. Re¬ 
sponses will be available for public in¬ 
spection during regular business hours 
in the Commission’s Public Reference 
Room at its headquarters in Washing¬ 
ton, D.C. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Parts 2 and 87 of Chapter I of Title 
47 of the Code of Federal Regulations 
are amended as follows: 

A. Part 2—Frequency Allocations 
and Radio Treaty Matters: General 
Rules and Regulations. 

Section 2.106, the Table of Frequen¬ 
cy Allocations, is amended to read as 

follows; new footnote US-is added 

as follows: 

§2.196 Table of Frequency Allocations. 


Band (MHz) 

5 

Allocation 

6 

960-1215 

G, NC 
(US_) 


Footnotes: 

US (-) Government systems utilizing 

spread spectrum techniques for terrestrial 
communication, navigation and identifica¬ 
tion may be authorized to operate in the 
band 960-1215 MHz on the condition that 
harmful interference will not be caused to 
the aeronautical radionavigation service. 
These systems will be handled on a case-by¬ 
case basis. Such systems shall be subject to 
a review at the national level for operation¬ 
al requirements and electromagnetic com¬ 
patibility prior to development, procure¬ 
ment or modification. 

B. Part 87—Aviation Services. 

1. In §87.501, paragraph <h)(l) is 
amended to add a footnote as follows: 


§ 87.501 Frequencies available. 


(hXl) The band 960-1215 MHz is 
available for the use of ground based 
facilities and directly associated air¬ 
borne electronic aids to air naviga¬ 
tion. 1 When distance measuring equip¬ 
ment (DME) is intended to operate in 
association with a single VHF naviga¬ 
tion facility in the 108-117.975 MHz 
frequency band, the DME opera ting 
channel shall be paired with the VHF 
channel as shown in the following 
table. 


• • • • • 

2. New §87.506 is added to read as 
follows: 

§ 87.506 Harmful interference to radiona- 
vigation stations. 

(a) Military or other Government 
stations have been authorized to es¬ 
tablish wide band systems using fre¬ 
quency-hopping spread spectrum tech¬ 
niques in the 960-1215 MHz band. Au¬ 
thorization has been permitted on the 
basis of noninterference to the estab¬ 
lished aeronautical radionavigation 
service in this band. In order to accom¬ 
modate this requirement for the 
system (Joint Tactical Information 
Distribution System (JTIDS)) within 
the band, restrictions are imposed. 
Transmission will be automatically 
prevented if: 

(1) The frequency-hopping mode 
fails to distribute the JTIDS spectrum 
uniformly across the band; 

(2) The radiated pulse varies from 
the specified width of 6.4 microsec¬ 
onds ± 5 percent; 

(3) The energy radiated within 
±7MHz of 1030 and 1090 MHz exceeds 
a level of 60 kB below the peak of the 
JTIDS spectrum as measured in a 300 
kHz bandwidth. 

The JTIDS will be prohibited from 
transmitting if the time slot duty 
factor. exceeds a 20 percent duty factor 
for any single user and a 40 percent 
composite duty factor for all JTIDS 
emitters in a geographic area. 

(b) In the event any interference to 
radionavigation systems operating in 
the 960-1215 MHz band is experienced, 
the information should be reported 
immediately to the nearest office of 
the Federal Aviation Administration, 
the National Telecommunications and 
Information Administration, Washing¬ 
ton. D.C. 20504, or the nearest Federal 
Communications Commission field 


' U.S. Government stations have been au¬ 
thorized to use this band to establish sys¬ 
tems using spread spectrum techniques on 
condition that harmful interference is not 
caused to the aeronautical radionavigation 
service. Refer to Rule Section 87.506 for In¬ 
formation regarding reporting such interfer¬ 
ence. 


office. The following information 
should be provided to the extent avail¬ 
able: 

(1) Name, call sign and category of 
station experiencing the interference; 

(2) Date and time of occurrence; 

(3) Geographical location at time of 
occurrence; 

(4) Frequency interferred with; 

(5) Nature of interference; 

(6) Other particulars. 

[FR Doc. 78-22191 Filed 8-8-78; 8:45 ami 
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[47 CHI Fart* 2, 81, 83, 87, 89, 91, 93, and 97J 
(Docket No. 19909; RM-2164; FCC 78-5331 

STATE OF ALASKA 

Providing a Common Emergency Frequency For 
Uto by Single Sidebond High Frequency Sta¬ 
tion* Licensed and Providing for Such Oper¬ 
ation* in the Table of Frequency Allocation; 
Termination of Proceeding 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and order. 

SUMMARY: Terminates the proceed¬ 
ing and permits continued use of 
4383.8 kHz in Alaska for emergency 
communications. This proceeding was 
not terminated since it was not known 
whether any additional frequencies 
would be required or operational prob¬ 
lems encountered which would require 
Commission action. The State of 
Alaska has now stated that the fre¬ 
quency is satisfactory and the proceed¬ 
ing may now be terminated. 

EFFECTIVE DATE: Nonapplicable. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Nicholas G. Bagnato. Safety and 
Special Radio Services Bureau, 202- 
632-7197. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
parts 81, 83, 87. 89, 91, 93, and 97 of 
the Commission’s rules to provide a 
common emergency frequency for use 
by single sideband high frequency sta¬ 
tions licensed under these parts in the 
State of Alaska; amendment of part 2 
to provide for such operations in the 
table of frequency allocations; Second 
Report and Order (proceeding termi¬ 
nated). 

Adopted: July 27. 1978. 

Released: August 4, 1978. 

1. A first report and order in the 
above-captioned matter was released 
on December 20, 1974, and appeared in 
the Federal Register on December 30. 
1974 (39 FR 44983). 
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2. This matter satisfied an urgent re¬ 
quirement by the State of Alaska to 
provide an emergency frequency for 
communications to the remote villages 
in Alaska and to hunters, trappers, 
and other personnel in the wilderness 
of Alaska. Adequate communications 
is available only in the major popula¬ 
tion areas of Alaska. In other areas, 
radio is the only means of communica¬ 
tions and is usually operated on a 
scheduled basis by private companies 
or government agencies. However, on 
weekends or after duty hours, it was 
virtually impossible for the residents 
in these remote areas to summon 
medical aid, call for emergency trans¬ 
portation. or even talk to a medical of¬ 
ficer. The purpose of this proceeding 
was to select a common emergency fre¬ 
quency which would be available for 
all licensees in Alaska and to the Gov¬ 
ernment agencies operating communi¬ 
cations facilities in Alaska. In addition 
to having the common frequency, the 
State of Alaska established an emer¬ 
gency communications network which 
maintains a watch on this frequency 
and provides net control for the 
system. 

3. The proceeding was not terminat¬ 
ed at that time since it was not known 
whether any additional frequencies 
would be required or operational prob¬ 
lems experienced which would require 
Commission action to improve the 
system. The State of Alaska was to 
submit an operational report after a 
period of 1 year for evaluation by the 
Commission. 

4. The State of Alaska experienced 
difficulties in effecting the installation 
and in March 1976 requested an addi¬ 
tional year to submit the operational 
report. This extension was granted. 
The operational report has now been 
received and the State of Alaska re¬ 
ports that the frequency is satisfac¬ 
tory. Accordingly, further rulemaking 
is not necessary. 

5. The State of Alaska has now sug¬ 
gested that the Commission consider 
enlarging the operation to permit gen¬ 
eral calling on the emergency frequen¬ 
cy for use similar to 2182 kHz in the 
maritime services. We believe that per¬ 
mitting calling on the emergency fre¬ 
quency without having common work¬ 
ing frequencies would lead to improper 
operations which would negate its 
value as an emergency frequency, 
therefore, we do not believe this sug¬ 
gestion should be considered. 

6. Accordingly, it is ordered. That 
this proceeding is terminated. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

[FR Doc. 78-22229 Filed 8-8-78; 8:45 am] 


[ 6712 - 01 ] 

[47 CFR Ports 2 and 83] 

[Gen. Docket No. 78-230; FCC 78-532] 

VESSELS OPERATING IN COASTAL WATERS 

Providing for the Use of Emergency Position 
Indicating Radiobeacons (Class C) 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rulemaking. 

SUMMARY: Notice of proposed rule- 
making is given in the matter of VHF 
emergency position indicating radio¬ 
beacons (EPIRB’s) which may be used 
by vessels plying the coastal waters of 
the United States. This action will 
permit the introduction of a low-cost 
radio communications device, to be 
used by the boating public, to summon 
aid in a distress situation. Use of such 
equipment will improve efficiency of 
search and rescue operations and may 
reduce loss of life and property due to 
boating accidents. 

DATES: Comments must be filed on 
or before November 10, 1978, and 
reply comments must be filed on or 
before December 11,1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. McIntyre, Safety and Spe¬ 
cial Radio Services Bureau, 202-632- 
7197. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
parts 2 and 83 of the rules to provide 
for the use of emergency position indi¬ 
cating radiobeacons (class C) for ves¬ 
sels operating in coastal waters. 

Adopted: July 27, 1978. 

Released: August 4, 1978. 

1. Notice is hereby given of rulemak¬ 
ing to provide for the voluntary use of 
and technical specifications governing 
VHF (class C) emergency position indi¬ 
cating radiobeacons (EPIRB’s) by ves¬ 
sels operating in coastal waters. 

Background 

2. EPIRB’s are radio frequency de¬ 
vices which transmit signals used to 
facilitate search and rescue (SAR) op¬ 
erations by indicating the position of a 
distress situation. The EPIRB’s carrier 
frequency is modulated by a well de¬ 
fined. distinctive tone chosen to be 
easily recognizable aurally, and com¬ 
patible with radio location equipment 
used by search-and-rescue personnel. 
Coast Guard aircraft and cutters, as 
well as some land-based stations, used 
in SAR operations are equipped with 
radio direction finding equipment ca¬ 


pable of receiving EPIRB signals. The 
position of an EPIRB when transmit¬ 
ting such a signal can be rapidly locat¬ 
ed by means of radio-direction-finding 
equipment and aid can be brought 
with a minimum of delay to the vehi¬ 
cle or person in distress. In addition to 
its primary function of providing posi¬ 
tion information it Is recognized that 
the EPIRB will often serve as a dis¬ 
tress alerting device when other means 
of communication are not successful 
or available. 

3. The Commission adopted rules 1 
on March 7, 1974, which provided for 
the use of EPIRB’s which operate on 
the frequencies 121.5 and 243.0 MHz 
as a consequence of recommendations 
from the Maritime World Administra¬ 
tive Radio Conference, Geneva, 1967, 
Intergovernmental Maritime Consul¬ 
tative Organization, U.S. Coast Guard, 
and National Transportation Safety 
Board. These rules govern the use of 
so-called class A and class B EPIRB’s 
by vessels expected to operate in inter¬ 
national waters beyond range of the 
VHF radiotelephone coverage pro¬ 
vided by coast stations. These 
EPIRB’s are primarily monitored and 
located by aeronautical SAR activities. 
Vessels such as recreational craft, 
which generally ply the coastal waters 
of the United States, were not includ¬ 
ed in this system. 

4. The need for this type of device 
for vessels operating in coastal waters 
is evidenced by current statistics 
which indicate that 95 percent of the 
boating accidents, many involving loss 
of life, occur within 25 miles of shore. 
Further, 90 percent of recreational 
vessels do not at present equip with 
any radio means of obtaining assist¬ 
ance in case of a boating accident. In a 
large number of cases the capability to 
transmit a signal for alerting and lo¬ 
cating purposes could have improved 
the efficiency of SAR operations and 
in some cases prevented the loss of 
life. For these reasons, it is considered 
that our rules should provide for the 
voluntary use of a low-cost EPIRB op¬ 
erating in the VHF maritime mobile 
band in coastal waters up to 20 miles 
from shore. These devices would pri¬ 
marily be monitored and located by 
surface SAR activities. 

5. The U.S. Coast Guard, through a 
network of radio stations, monitors 
the frequency 156.8 MHz for distress 
and safety purposes along the coast of 
the United States, providing VHF 
radio communication coverage for dis¬ 
tances of at least 20 miles from shore. 
The Coast Guard watch on this fre¬ 
quency is further supplemented by 
ship stations and certain Commission- 
licensed coast stations operating in 
this band. Because of the large 


‘Docket No. 19693. report and order 
adopted March 7. 1974, FCC 74-228, 39 FR 
10140. 
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number of stations normally monitor¬ 
ing the international distress, safety 
and calling (DSC) channel, signals 
transmitted by an EPIRB device on 
156.8 MHz will have a high probability 
of alerting such stations to a distress 
situation. To have a viable system it is 
a necessary condition that operation 
of an EPIRB on the safety, distress, 
and calling frequency should not sig¬ 
nificantly increase the potential for in¬ 
terference on channel 16 (RR 1363). 
The interference aspect of the system 
design has been considered by the 
staff members of the Commission and 
the Coast Guard. The results of re¬ 
search on this matter has led to the 
technical standards set forth in our 
proposal contained herein. We are of 
the opinion that these standards will 
improve the safety of the boating 
public. 

Proposal 

6. A detailed study of salient charac¬ 
teristics of this system has been con¬ 
ducted by the Department of Trans¬ 
portation. * The system concepts devel- 

’VHP-PM emergency position-indicating 
radiobeacon final report. Department of 
Transportation. Peter D. Engels. Charles L 
Murphy and Howard C. Salwen. March 
1978. 


The cycles differ only in that the 
period during which no transmissions 
occur (periods 4 and 6) become pro- 


oped were evaluated in tests conducted 
on prototype models during July and 
August 1977 at Point Allerton, Hull, 
Mass. These tests verified the adequa¬ 
cy of signal strength to provide an 
alert based on a 1-watt EPIRB power 
output, and demonstrated the capabil¬ 
ity of ship- and land-based stations to 
effectively use direction-finding equip¬ 
ment to locate an EPIRB. 

7. The Commission is desirous of ob¬ 
taining comments concerning the 
operational and technical aspects of 
the EPIRB system. The proposed 
rules provide for the transmission of 
the international radiotelephone two- 
tone alarm signal alternately on chan¬ 
nel 15 (156.750 MHz) and channel 16 
(156.8 MHz). The transmission on 
channel 16 is for purposes of alerting 
nearby vessels and shore-based facili¬ 
ties to a distress situation; the trans¬ 
mission on channel 15 provides a 
signal suitable for homing purposes. 
The EPIRB operation proposed is 
based on approximately 24-hour oper¬ 
ation after which time it will turn off 
automatically. During this period 
there will be four different cycles. A 
cycle comprises a number of sequences 
each of which is divided into time peri¬ 
ods. The table which follows describes 
the various cycles in detail. 


gressively longer for each subsequent 
cycle. If a 30-minute period is consid¬ 
ered in each cycle, for comparative 


purposes, it is noted that the transmis¬ 
sion time on channel 16 is 47, 28, 16, 
and 8 seconds for cycles 1 through 4 
respectively. We are of the opinion 
that this sequential method of signal 
transmission will not cause an unac¬ 
ceptable level of interference on chan¬ 
nel 16, however, comments in this 
regard are specifically solicited. 

8. Concerning the type of emissions 
permitted on the DSC frequency 156.8 
MHz, the international radio regula¬ 
tions (RR No. 1359) requires the use of 
class of emission F3 for radiotele¬ 
phony and RR No. 1359B provides for 
the use of selective calling on this fre¬ 
quency. RR No. 1363 further states 
that the use of emissions capable of 
causing harmful interference to the 
frequency 156.8 MHz are forbidden. 
The emission characteristics we are 
proposing for the class C EPIRB’s are 
similar to that permitted for purposes 
of selective calling. Based on our study 
of the interference potential of the 
previously described EPIRB system, 
we are of the opinion that the use of 
class of emission F9 as proposed will 
not cause harmful interference to the 
DSC frequency 156.8 MHz. Therefore, 
the proposed system is construed to be 
in accord with the International radio 
regulations. 

9. The technical specifications gov¬ 
erning the design of this equipment, to 
the extent practicable, have been for¬ 
mulated to minimize the cost of these 
devices to the user. Attention of inter¬ 
ested parties is nevertheless directed 
to these standards and modifications 
are solicited to improve the cost of ef¬ 
fectiveness of the EPIRB design with¬ 
out significantly degrading the per¬ 
formance of the system. 

10. The proposed amendments of the 
rules, as set forth below, are issued 
pursuant to the authority contained in 
sections 4(i) and 303 (b), (c), (e), (f), 
(g). and (r) of the Communications 
Act of 1934, as amended. 

11. Pursuant to applicable proce¬ 
dures set forth in section 1.415 of the 
Commission’s rules, interested persons 
may file comments on or before No¬ 
vember 10, 1978, and reply comments 
on or before December 11, 1978. All 
relevant and timely comments and 
reply comments will be considered by 
the Commission before final action is 
taken in this proceeding. In reaching 
its decision in this proceeding, the 
Commission may also take into ac- 


Characteristic 

1 

2 

3 

4 

Period 1 

Channel No. 16 (Sec) 

1.5 

1.5 

1.5 

1.5 

Period 2 

Channel No. 15 (Sec) 

15.0 

15.0 

15.0 

15.0 

Period 3 

Charnel No. 16 (Sec) 

1.5 

1.5 

1.5 

1.5 

Period 4 

No Transmission(Sec) 

40.5 

78.5 

154.5 

306.5 

Period 5 

Channel No. 15 (Sec) 

15.0 

15.0 

15.0 

15.0 

Period 6 

No Transmission(Sec) 

40.5 

78.5 

154.5 

306.5 

Total Time for 1 sequence (Sec) 

114 

190 

342 

646 

Duration 

of Cycle (Hrs) 

0.51 

1.69 

6.08 

15.72 

Number of 

Sequences/Cycle 

16.0 

32.0 

64.0 

87.6 
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count other relevant information 
before it, in addition to the specific 
comments invited by this notice. 

12. In accordance with the provisions 
of section 1.419 of the Commission’s 
rules, an original and five copies of all 
statements, briefs, or comments filed 
shall be furnished to the Commission. 
Responses will be available for public^ 
inspection during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters in 
Washington, D.C. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

Parts 2 and 83 of chapter I of title 47 
of the Code of Federal Regulations are 
amended as follows: 

PART 2—FREQUENCY ALLOCATIONS AND 

RADIO TREATY MAHERS; GENERAL RULES 

AND REGULATIONS 

In §2.106, column II of table is 
amended to read as follows: 

§ 2.106 Table of frequency allocations. 


Frequency Nature of services and stations 
(MHz) 

10 11 


• » » « • 

156.75.. Maritime mobile. 

Maritime radiodetermination. 

Ship. 

Emergency position indicating ra- 
dlobeacon. 


156.8......_ Maritime mobile (distress, safety, 

and calling). 

Maritime radiodetermination. 

Ship 

Emergency position Indicating ra¬ 
diobeacon. 

• • • • • 


PARTS 83—STATIONS ON SHIPBOARD IN THE 
MARITIME SERVICES 

1. In § 83.68, paragraph (b) is amend¬ 
ed and a new paragraph (c) is added as 
follows: 

§83.68 Authority for survival craft sta¬ 
tions and EPIRB stations. 

* • * • • 

(b) An EPIRB station, equipped with 
a class A or class B device, may be op¬ 
erated on board a vessel under the fol¬ 
lowing circumstances: 

• • • ♦ • 

(c) Authority to operate an EPIRB 
station, equipped with a class C device, 
must be applied for as provided in 

§ 83.36(a). 


2. In §83.132, paragraph (a) is modi¬ 
fied as follows: 

§ 83.132 Authorized classes of emission. 

(a) • • • 

(5) Stations not covered by the 
above. 

• • • • • 

(iii) For the frequency: 156.75 MHz— 
F9 class C EPIRB stations. 

(iv) For the frequency: 156.8 MHz— 
F9 class C EPIRB stations. 

• • • • • 

3. In § 83.133 the table is modified by 
adding a new class of emission and an 
editorial explanation note 6 as follows: 


§ 83.133 Authorized bandwidth. 

(a) • • • 


Classes of 

Emission 

Authorized 

emission 

designator 

bandwidth (kHz) 

• • 

• 

• • 

F3.. 

*36F3 

•40.0 

F9--- 

•14.4F9 

20.0 

F9.. 

•20.000 F9 

•20.000 


♦ • * » * 


• • • • • 

6. Applicable to marine hand-held 
radars. 

• • • • • 

4. Section 83.134 is revised to add a 
new paragraph (k) as follows: 

§ 83.134 Transmitter power. 

• • • • • 

(k) For emergency position indicat¬ 
ing radiobeacon stations operating on 
the frequencies 156.75 and 156.8 MHz 
the peak radiated power on each fre¬ 
quency during and at the end of 24 
hours of continuous operation, and 
without replacement or recharge of 
batteries, shall not be less than 1 watt. 
This specification shall apply to all 
units whether dry, or immersed for 
any or all of the 24-hour period in 
fresh or salt water, as long as the an¬ 
tenna extends above the water sur¬ 
face. The peak effective radiated 
power shall be determined pursuant to 
the measurement procedure set out in 
Commission publication bulletin OCE 
45. The required power shall be ob¬ 
tained over a temperature range of 
— 20 to + 50 degrees Celsius. 

5. Section 83.137 is modified by 

adding a new paragraph (j) as follows: 


§ 83.137 Modulation requirements. 

• • * * * * § * * * 4 5 * * 

(j) Emergency position indicating ra¬ 
diobeacon stations operating on the 
frequencies 156.75 and 156.8 MHz shall 
employ the international radiotele¬ 
phone two-tone alarm signal to fre¬ 
quency modulate the carrier frequen¬ 
cies. 

(1) The EPIRB signal transmitted 
on the frequencies 156.75 and 156.8 
MHz shall consist of two substantially 
sinusoidal audio frequency tones 
transmitted alternately. One tone 
shall have a frequency of 2200 Hz and 
the other a frequency of 1300 Hz, the 
duration of each tone shall be 250 ±1 
millisecond. The frequency tolerance 
of the tones shall be less than 5,000 
parts in 10 6 . 

(2) An EPIRB sequence consists of 6 
time periods having the following 
specified duration and transmission 
characteristics: 


Time period Duration (seconds) 

Transmission 
frequency (MHz) 

I... 

....._ 1.5... 

156.8 

2 ... 

. 15. 

156.75 

3.„ 

4.. . 

5.. . 

... 1.5.... 

__ 40.5 to 646 .. 

....._.... 15.................__ 

156.8 

None 

156.75 

6 ... 

... 40.5 to 646. 

None 


(3) The EPIRB shall transmit four 
different cycles. The period of each 
successive cycle shall be increased by 
extending the duration of the “off” 
periods (t« and U) during which the 
device is not transmitting a signal. The 
period of U and U shall be increment- 
ally increased in proportion to the 
time the device is continuously activat¬ 
ed according to the following schedule: 


Cycle 

Time period of 
t. and u 
(seconds) 

Number of 
sequences 


40.5 

16 

2.. 

78.5 

32 

3,T„.„.,,,r, - nr„r m. 

154.5 

64 


306.5 

87.6 


6. A new § 83.146 is added as follows: 


§83.146 Special requirements for emer¬ 
gency indicating radiobeacon stations, 
class C. 

(a) Class C emergency position indi¬ 
cating radiobeacon stations are limited 
to transmission using F9 emission on 
the frequencies 156.75 and 156.8 MHz. 

(b) The equipment shall consist of a 
transmitter, an integral antenna, and 
a power supply. The transmitter and 
power supply shall be secured in sepa¬ 
rate compartments in a single water¬ 
tight case to prevent corrosive agents 
generated by the battery from affect¬ 
ing components in the transmitter 
compartment. 
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(c) The equipment shall be provided 
with a visible and/or audible indicator 
w'hich clearly shows that the device is 
operating. The indicator shall be acti¬ 
vated by the transmitter RF output 
power. 

(d) The equipment shall be capable 
of operation when hand held or when 
floating in water after storage for ex¬ 
tended periods under marine environ¬ 
mental conditions. 

(e) The switch used to activate the 
EPERB shall be of a type which indi¬ 
cates the State of the equipment (on- 
off) by the physical position of the 
switch. A guard shall be provided to 
prevent changing the position of the 
switch without operation of the guard 
device. 

(f) The equipment case shall be de¬ 
signed to be resealable without the use 
of special tools or sealing compounds 
and EPIRB operation shall not be de¬ 
graded by submersion in sea water for 
a period of 24 hours. 

(g) The EPIRB shall float in fresh 
water with the antenna vertical and 
completely out of the water. 

(h) The equipment shall not incor¬ 
porate any vacum tubes in its design. 
Components shall be so rated that the 
equipment will meet the requirements 
specified for EPIRB’s in this part 
after extended periods of inaction 
while carried in vessels and subjected 
to marine environmental conditions. 
Operation into any load likely to occur 
in service, from open to short, shall 
not result in permanent damage to the 
equipment. 

(i) The exterior of the equipment 
shall have no sharp edges or projec¬ 
tions which could easily damage inflat¬ 
able survival equipment, injure per¬ 
sonnel, or damage their clothing. 
Means shall be provided to secure the 
EPIRB to a survival craft or person. 

(j) Concise, unambiguous operating 
instructions, understandable by un¬ 
trained personnel, shall be conspicu¬ 
ously and permanently displayed on 
the equipment. The display shall be 
weather resistant, waterproof, and 
abrasion resistant; it shall indicate 
that the device is “to be used solely for 
distress purposes/' 

(k) The equipment shall have no ex¬ 
posed areas or terminals that could 
produce a condition capable of igniting 
inflammable gases or materials. 

(l) The antenna shall be securely at¬ 
tached to the case and designed such 
that it is capable of being safely 
stowed without being damaged. The 
antenna shall provide optimum per¬ 
formance at 156.75 and 156.8 MHz; its 
radiation pattern shall be essentially 
omnidirectional. 

(m) The equipment shall not be 
damaged when dropped into water 
from a height of 6 meters and shall 
comply with the technical standards 
set out in this part. 
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(n) The EPIRB shall comply with 
the technical standards set out in this 
part when plunged into sea water 
after storage at a temperature of 50* C 
to sea water at 20° C. 

(o) The EPIRB may be tested in co¬ 
ordination with, or under the control 
of the U.S. Coast Guard to insure that 
testing is conducted under electronic 
shielding, or other conditions suffi¬ 
cient to insure that no transmission or 
radiated energy occurs that could be 
received by a radio station and result 
in a false distress alarm. If testing 
with Coast Guard involvement is not 
practicable, brief operational tests are 
authorized provided the tests are con¬ 
ducted within the first 5 minutes of 
any hour for one complete EPIRB se¬ 
quence specified in §83.137(j) of this 
part. 

(p) The EPIRB shall automatically 
be turned off after a period of 24 
hours ±5 percent. Provisions shall be 
provided in the equipment to permit 
the EPIRB transmission sequence to 
be repeated by manually placing the 
on-off switch momentarily in the “off 
position and returning it to the “on" 
position. 

(q) The EPIRB shall be equipped 
with a visual indication of a lowr bat¬ 
tery condition capable of preventing 
the transmitter from complying with 
the output power requirements pre¬ 
scribed in § 83.134(k). 

(PR Doc. 78-22181 Piled 8-8-78; 8:45 am] 
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[47 CFR Port 73] 

[Docket No. 21474; RM-1968; RM-2810; 
RM-2978) 

BROADCAST EQUAL EMPLOYMENT 
OPPORTUNITY RULES AND FCC FORM 395 

Order Extending Time for Filing Comment! and 
Reply Comment! 

AGENCY: Federal Communications 
Commission. 

ACTION: Order extending time. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and reply comments in a proceeding 
involving the amendment of form 395 
(Annual Employment Report) with re¬ 
spect to minorities, women and the 
handicapped. Petitioner, National As¬ 
sociation of Broadcasters, states the 
additional time is necessary so that it 
can respond to the issues involved. 

DATES: Comments must be filed on 
or before September 15. 1978. Reply 
comments must be filed on or before 
October 2, 1978. 

•c 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 


FOR FURTHER INFORMATION 
CONTACT: 

Carol Foelak. Broadcast Bureau, 

202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: August 1, 1978. 

^Released: August 3. 1978. 

In the matter of amendment of 
broadcast equal employment opportu¬ 
nity rules and FCC form 395, docket 
No. 21474, RM-1968. RM-2810. RM- 
2978. 

1. On November 18. 1977, the Com¬ 
mission issued a notice of proposed ru¬ 
lemaking, 42 FR 60168, to amend form 
395 (Annual Employment Report) 
with respect to minorities and women. 
The comment and reply comment 
dates for that notice were April 24 and 
May 24, 1978, respectively. 

2. On June 28, 1978, the Commission 
adopted a further notice of proposed 
rulemaking, 43 FR 30078, in which it 
expanded the scope of its equal em¬ 
ployment (EEO) rules and reporting 
requirements to include qualified 
handicapped persons. The present 
dates for filing comments and reply 
comments are August 29 and Septem¬ 
ber 13. 1978. respectively. 

3. On July 19. 1978, a request w'as 
filed by the National Association of 
Broadcasters (“NAB") seeking an ex¬ 
tension of time for filing comments 
and reply comments to and including 
October 30 and November 13. 1978. re¬ 
spectively. NAB states that the Com¬ 
mission's further notice raises a host 
of issues, ranging from questions such 
as whether the FCC has the authority 
to adopt rules in this area, what defi¬ 
nition of terms should be employed 
and whether a licensee should be re¬ 
quired to modify its facilities to ac¬ 
commodate a physically handicapped 
employee. It states further that recog¬ 
nizing the complexity of the novel 
issues posed by the proposal, the Com¬ 
mission invited the submission of com¬ 
ments on laws and regulations dealing 
with the handicapped and their practi¬ 
cal application. NAB contends that, in 
light of time-consuming research 
which must be conducted regarding 
the Commission's jurisdiction in this 
area, the announced dates for the 
filing of comments and reply com¬ 
ments are not realistic. NAB urges 
that the Commission, in its effort to 
move the form 395 proceeding forward 
in a timely fashion, not do so at the 
expense of reaching an Informed deci¬ 
sion regarding the handicapped based 
on a full record. It therefore requests 
that the Instant proposal be separated 
from the form 395 proceeding and 
extend the time for filing comments 
and reply comments on the proposal 
in the further notice to October 30 
and November 13. 1978, respectively. 
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4. Currently it is still our belief that 
the issue of whether to include the 
handicapped in our EEO rules and. If 
so, how to go about it, can best be ex¬ 
plored in this proceeding, which looks 
toward revising our annual EEO re¬ 
porting form. While we are persuaded 
that some additional time is warrant¬ 
ed, we believe an extension of time for 
filing comments and reply comments 
to and including September 15 and Oc¬ 
tober 2, 1978, respectively, is sufficient 
to respond to the issues involved. If, 
after evaluation of these comments, it 
becomes apparent that, as NAB as¬ 
serts. the issue of how our EEO rules 
and policies affect the handicapped 
should be dealth with separately from 
docket 21474, we will make that deter¬ 
mination at that time. 

5. Accordingly, it is ordered. That 
the request for extension of time filed 
by the National Association of Broad¬ 
casters is granted to the extent that 
the dates for filing comments and 
reply comments are extended to and 
including September 15 and October 2. 
1978, respectively, and is denied in all 
other respects. 

6. This action is taken pursuant to 
sections 4(i), 5(d)(1) and 303(r) of the 
Communications Act of 1934, as 
amended, and § 0.281 of the Commmis- 
sion's rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

[FR Doc. 78-22192 Filed 8-8-78; 8:45 ami 
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147 CFR Par! 73] 

[BC Docket No. 78-237; RM-2937: RM-2956; 
FCC 78-583) 

AMENDING THE PRIMER ON ASCERTAINMENT 
OF COMMUNITY PROBLEMS BY BROADCAST 
APPLICANTS IN REGARD TO THE COMMUNI¬ 
TY LEASER SURVEY 

Memorandum Opinion and Order 

AGENCY: Federal Communications 
Commission. 

ACTION: Memorandum opinion and 
order and notice of proposed rulemak¬ 
ing. 

SUMMARY: As part of the material 
submitted in commercial broadcast re¬ 
newal applications, licensees are called 
upon to provide a showing of their ef¬ 
forts to ascertain and respond to the 
problems, needs, and interests of the 
community they are licensed to serve. 
In fulfilling this obligation, the Com¬ 
mission requires licensees to consult 
with community leaders who repre¬ 
sent the institutions and elements con¬ 
tained in the community leader check¬ 
list. This action proposed to change 
the requirements for renewal appli¬ 
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cants to indicate that broadcasters are 
required to consult any element which 
is significant in their communities 
even if the element is not already in¬ 
cluded on the community leader 
checklist. This action, which would 
have the effect of requiring that all 
significant community elements be 
contacted by broadcaster, results from 
a petition filed by the National Gay 
Task Force. 

DATES: Comments must be received 
on or before October 16. 1978, and 
reply comments on or before Novem¬ 
ber 15, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission. Washington. D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Freda Lippert Thyden, Broadcast 

Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
In this same proceeding, the FCC 
denied a more narrowly drawn peti¬ 
tion, filed by the National STOP 
E.R.A. Committee and the Eagle 
Forum, requesting that the Primer on 
ascertainment of community problems 
by broadcast renewal applicants be 
amended by the addition to the com¬ 
munity leader checklist of activist 
women’s organizations whose views 
differ from feminist women's libera- 
tionist groups. 

Adopted: August 1, 1978. 

Released: August 8, 1978. 

By the Commission: Commissioners 
Lee, Washburn and Fogarty concur¬ 
ring in the result; Commissioner 
Quello dissenting and issuing a state¬ 
ment. 

1. The Commission has before it for 
consideration * 1 * * a petition (RM-2937) 
filed on behalf of the National Gay 
Task Force and 142 gay organizations 
(“NGTF" or “petitioners"), requesting 
the addition of a category entitled “or¬ 
ganizations of and for the gay commu¬ 
nity" to the community leader survey 
checklist * of the Primer on ascertain¬ 
ment of community problems by 


‘Also before the Commission is a one page 
petition (RM-2956) filed by the National 
STOP ERA Committee and the Eagle 
Forum. This petition is discussed in foot¬ 
note 4. 

•The checklist contains nineteen institu¬ 
tions and elements, as follows: (l) Agricul¬ 
ture; (2) Business; (3) Charities; (4) Civic, 
Neighborhood and Fraternal Organizations; 
(5) Consumer Services; (6) Culture; (7) Edu¬ 
cation; (8) Environment; (9) Government 
(local, county. State and Federal); (10) 
Labor; (11) Military: (12) Minority and 
ethnic groups; (13) Organizations of and for 
the Elderly; (14) Organizations of and for 
Women; (15) Organizations of and for 
Youth (including children) and students: 
(16) Professions: (17) Public Safety. Health 
and Welfare; (18) Recreation; and (19) Reli¬ 
gion. 
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broadcast reneuxU applicants (“7976 
Primer”).* 

2. As part of the material submitted 
in commercial broadcast renewal ap¬ 
plications, licensees are called upon to 
provide a showing of their efforts to 
ascertain and respond to the problems, 
needs and interests of the community 
they are licensed to serve. In fulfilling 
this obligation, the Commission re¬ 
quires licensees to consult with com¬ 
munity leaders who represent the In¬ 
stitutions and elements contained in 
the checklist. Some of the listed cate¬ 
gories may not be found in all commu¬ 
nities. Also in, some communities 
there may be categories other than 
those listed. With this latter situation 
in mind the Primer provides for a cate¬ 
gory called “other" which encom¬ 
passes those elements not on the 
checklist. Petitioners do not believe 
that this suffices, 4 * * however, and they 
argue that adoption of their proposal 
is necessary to insure that representa¬ 
tives of the gay community are con¬ 
tacted by broadcasters as part of their 
ascertainment study. 

3. In describing the history of the 
Commission's ascertainment require¬ 
ment. petitioners note that it. was in 
1971 that the first Ascertainment 
Primer (”1971 Primer ") was adopted.* 
The document applied to both appli¬ 
cants for construction permits for new 
commercial broadcast stations and 
commercial broadcast license renewal 
applicants.® the latter, however, only 
on an interim basis. 7 Under the 1971 


a 57 FCC 2d 418 (1976). 

4 The STOP ERA petition requests that 
the 1976 Primer be amended by adding to 
the checklist activist women’s organizations 
whose views are substantially different from 
feminist women's liberatlonist groups. The 
only argument given in support of the pro¬ 
posal is that the views of women are as di¬ 
verse as the population itself and activist 
women’s groups are not in agreement on 
many controversial issues of major public 
importance, especially those directly involv¬ 
ing women. No comments, formal or Infor¬ 
mal. In support or In opposition, to the peti¬ 
tion have been submitted. Category No. 14 
of the checklist provides for consultation 
with ‘'organizations of and for Women." 
Nothing in the Primer limits these contacts 
to "feminist women’s liberatlonist" groups. 
Moreover, since the broadcaster has the dis¬ 
cretion to decide which representative orga¬ 
nizations in a particular category it will con¬ 
tact, the Commission does not intrude In 
this area. Therefore, there Is no need to 
take any action in this regard, especially 
since the licensee is expected to present con¬ 
trasting viewpoints on the controversial 
Issues of public importance which it deals 
with in its programing. 

1 Primer on ascertainment of community 

problems by broadcast applicants, 27 FCC 

2d 650(1971). 

•Ascertainment guidelines and reporting 

methods for noncommercial educational 

broadcast applicants, permittees and licens¬ 
ees were provided for In a separate Primer. 
58 FCC 2d 526(1976). 

‘Broadcast renewal applicants were re¬ 
quired to comply with the 1971 Primer as an 
Footnotes continued on next page 
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guidelines, renewal applicants were re¬ 
quired. among other things, to consult 
with leaders of the significant groups 
in their communities to learn of the 
problems, needs and interests of those 
in the proposed service areas. The de¬ 
termination that a group was signifi¬ 
cant. as noted by NGTP. was to be 
based upon a compositional study of 
the service area, taking into considera¬ 
tion a number of criteria including a 
group’s size and its influence or lack of 
influence in the community. Through 
these consultations, as well as contacts 
with the public at large.® the local 
problems and needs were to be ascer¬ 
tained. Broadcasters were then and 
are now to plan responsive program¬ 
ing. However, decisions relating to the 
specifics of programing, such as which 
ascertained community problems are 
chosen for treatment, what programs 
are selected as responsive to those 
problems, and the time of the presen¬ 
tation and duration of the program, 
are left to licensee discretion. 

4. Petitioners note that both prior 
and subsequent to the 1971 Primer , 
the Commission adjudicated numerous 
issues regarding the sufficiency of as¬ 
certainment efforts on the part of ap¬ 
plicants for either a new broadcast sta¬ 
tion or the renewal of an existing 
broadcast station. In a number of 
cases, the Commission found that the 
ascertainment studies were deficient 
because they failed to include consul¬ 
tations with leaders of significant com¬ 
munity groups and institutions, such 
as labor. Blacks, women, students, edu¬ 
cators, the poor, youth, agriculture, 
the professions, local government, in¬ 
dustry, and Mexican-Americans. 9 

5. In 1973, as noted by NGTP, the 
Commission concerned itself with as- 
certinment guidelines specifically ap¬ 
plicable to license renewal applicants. 
After the appropriate rulemaking pro¬ 
cedures, 10 the 1976 Primer was adopt¬ 
ed. The new Primer incorporated sev¬ 
eral major changes in ascertainment 
policy regarding renewal applicants. 
However, the only change relevant to 
the instant proceeding, and thus war¬ 
ranting discussion here, is the substi¬ 
tution of a community leader checklist 
for the previously required composi¬ 
tional survey." The Commission 


Footnotes continued from last page 
interim measure until standards particular¬ 
ly appropriate to them were adopted. 27 
FCC 2d 650 at 655 (1971). See para. 5, infra, 
for a discussion of the 1976 Primer. 

•Broadcast applicants also were and pres¬ 
ently are required to consult with a random 
sample of members of the general public as 
part of the ascertainment process. 

•If an applicant’s ascertainment study is 
found to be defective, its application for 
either renewal or for a construction permit 
would have to be denied. 

‘"These procedures consisted of a notice of 
inquiry , 40 FCC 2d 379 (1973). and a further 
notice of inquiry and proposed rulemaking , 
53 FCC 2d 3 (1975). 

“It should be noted, however, that the li¬ 
censee is required to maintain a listing of 


adopted this checklist approach as a 
means of assuring licensee contacts 
with what could ordinarily be assumed 
to be a representative cross-section of 
community leaders, while at the same 
time relieving them of the burdens 
and uncertainties involved in the 
Primer's compositional study. As 
noted by petitioners, the checklist em¬ 
bodies '’common socio-economic ele¬ 
ments* ’ which can be added to or sub¬ 
tracted from the match the particular 
characteristics of any broadcaster’s 
own service area. Thus, the licensee 
may demonstrate that one or more of 
these elements or institutions is not 
present in its community. Alternative¬ 
ly, the licensee, at its own option, may 
utilize the “other” category for certain 
elements not on the checklist but pe¬ 
culiar to a given community. However, 
as stated in paragraph 19 of the 1976 
Primer , if a licensee has consulted 
with leaders in all checklist categories, 
its coverage of all significant elements 
will not be open to question. NGTP 
submits that even though applicants 
are not restricted to consultations 
with leaders of the nineteen identified 
groups, in view of this holding, it is 
logical to assume that most will go no 
further to identify community groups 
than the listed categories. Petitioners 
contend that under the guidelines of 
the 1971 Primer , gay organizations 
sometimes were consulted as part of a 
broadcaster’s ascertainment study. 
Now, according to NGTF, they are 
told by broadcasters that since they 
are not on the checklist, broadcasters 
need not, and therefore will not. con¬ 
sult with them. NGTF is concerned 
that the nineteen established catego¬ 
ries will “freeze” the licensee’s assess¬ 
ment of community needs and cause it 
to overlook newly developing interest 
groups. Thus, NGTP contends, the 
Commission should retain the flexibil¬ 
ity to amend the checklist to reflect a 
pluralistic society in which groups are 
constantly emerging. Otherwise, they 
conclude, significant groups will be 
omitted from a licensee’s programing 
determinations. 

6. Petitioners assert, and attempt to 
support with sociological data, that 
gay men and women are a significant 
element and, as such, should be in¬ 
cluded in the checklist as a numbered 
category. According to NGTP, there 
are 20 million gay men and women, 
constituting ten percent of the nation¬ 
al population." NGTF says that gay 


certain demographic aspects of its city of li¬ 
cense. including total population figures, 
numbers and proportions of males, females, 
minorities, youth and the elderly in its 
public file. 

12 In support of this ten percent figure, pe¬ 
titioners submit, among other things, a 
letter from the Indiana University for Sex 
Research indicating that data from 1938 to 
1963 reveals that 13.95 percent of males and 
4.25 percent of females or a combined aver- 


people are found in cities towns and 
villages across the Nation and that 
there are more than 1,800 gay organi¬ 
zations throughout the country. ,a Peti¬ 
tioners also assert that these in¬ 
dividuals suffer considerable discrim¬ 
ination. 14 NGTP submits that the strug¬ 
gle of other minorities against the 
stereotypes in which they were tradi¬ 
tionally portrayed in the broadcast me¬ 
dia provides a model for the gay 
minority. The gay civil rights 
movement, it is asserted, parallels 
both the women’s movement and the 
Black civil rights movement. The as¬ 
certainment structure has taken cogni¬ 
zance of these groups and so, petition¬ 
ers submit, should it specifically recog¬ 
nize the gay community. Therefore, 
NGTF purposes that the community 
leader checklist be amended by the ad¬ 
dition of the category “organizations 
of and for the gay community.” 

7. There have been numerous com¬ 
ments in favor of the petition," most 
of those filings being informal ones. 16 
Many commenting parties merely 
state their support of the petition, 
while others, to some extent, reiterate 
petitioners’ arguments. A number of 
commenters submit, as did NGTP, 
that broadcasters as a group will do 
exactly what the Commission requires 
and not one iota more. They also 
argue that if the gay community is 
denied such access to broadcast indus¬ 
try management, gay individuals 
would be sentenced to a life of ghetto- 


age of 9.13 percent of the total population 
had either extensive or more than inciden¬ 
tal homosexual experience. According to 
that letter, a similar study conducted today 
would yield a significantly higher percent¬ 
age of homosexuality in the population. No 
studies, however, have been done indicating 
how many U.S. citizens consider themselves 
to be homosexuals. 

"Petitioners state that the homosexual 
community is not only an extensive and co¬ 
hesive one. but provides a full panoply of 
services to its members. Assistance is given 
in such areas as jobs, housing, medical and 
legal aid and counseling. 

“NGTF cites a recent Harris poll as indi¬ 
cating that 55 percent of Americans believe 
that homosexuals suffer the greatest 
amount of discrimination in the country 
today. 

"Formal comments in support of the peti¬ 
tion were filed by the Office of Communica¬ 
tion of the United Church of Christ and 
others; James D. Cagle. Chairman of the 
Gay Political Caucus of Houston; and 
Ronald Wunschel. President of the Board of 
Directors of the Chicago Chapter of Digni¬ 
ty. Although the latter two filings were not 
timely filed, as they were submitted after 
the due date of October 3. 1977, they will be 
considered as in the public interest. 

"More than seventy informal submissions 
in favor of the petition were filed by individ¬ 
uals. the gay community, church groups, 
and such organizations as the Women’s 
Action Alliance, Inc., the Palm Beach 
County Coalition for Human Rights. Com¬ 
mission on the Status of Women, and the 
American Civil Liberties Union. 
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ization and stereotyping. The argu¬ 
ment is that gay people as the most 
discriminated against minority in the 
country must be protected from slan¬ 
der, misrepresentation, ridicule, and 
exploitation. Inclusion of the gay com¬ 
munity in the community leader 
checklist, it is submitted, would assist 
gay people in their struggle against 
discrimination. According to the peti¬ 
tion’s supporters, the dialogue which 
can result from ascertainment efforts 
directed to the gay community would 
foster an ongoing sharing of ideas and 
Information between broadcasters and 
this group. Thus, it is said, freedom of 
speech for gay people would be pro¬ 
moted and the opportunity to discuss 
important issues relating to them and 
our society would be enhanced. Al¬ 
though supporting the petition, the 
Office of Communication of the 
United Church of Christ and others, 
request the Commission to reconsider 
the whole concept of a community 
leader checklist. They submit that the 
Commission should recognize the in¬ 
appropriateness of establishing a firm 
list of institutions and elements to be 
ascertained and return to the standard 
of requiring licensees to develop and 
document their own lists of elements 
and Institutions significant in their 
service areas. 

8. A few comments have been sub¬ 
mitted opposing the petition. 17 They 
argue that although the gay communi¬ 
ty is a minority, it is not a significant 
minority. Moreover, they assert that 
there is no reason to include the gay 
community when there is no evidence 
that this group does anything con¬ 
structive for any community. Rather, 
they insist that the behavior gays 
practice is wrong. They also indicate a 
concern that adding the gay communi¬ 
ty to the checklist would open the 
door to petitions from all types of 
groups to be listed, complicating fur¬ 
ther an already complicated and time- 
consuming procedure. 

9. In reply, petitioners assert that 
the 1976 Primer , in the interest of 
lending specificity and certainty to the 
ascertainment process, established a 
checklist of nineteen institutions and 
elements commonly found in a com¬ 
munity. Virtually every significant mi¬ 
nority group in the country today, 
with the exception of the gay minor¬ 
ity, argues NGTF. is included on the 
checklist. According to petitioners, 
there is uncontradicted evidence 
before the Commission that gay 
people, in fact, are a substantial mi- 


IT The only formal comments In opposition 
to the petition were filed by John E. Mor¬ 
rill. Executive Director of the Colorado 
Broadcasters Association. However, approxi¬ 
mately fifteen informal opposition com¬ 
ments have been filed by mostly individuals 
and such other parties as Radio Station 
KMM/KMOE-FM and the Anglican Orth- 
dox Church. 


nority of the population; that they 
have been and continue to be the vic¬ 
tims of discrimination in areas such as 
housing and employment; that they 
have developed a unique subculture 
through an extensive network of pro¬ 
fessional. political, academic, social, 
and social service organizations; and 
that they are developing a civil rights 
movement to parallel those of racial 
minorities and women. NGTF asserts 
that the Commission has created an 
irrebutable presumption that an un¬ 
listed element or institution is not a 
significant segment in society and can 
be excluded from the ascertainment 
process. Further, they submit that the 
fear that amendment of the checklist 
will open the door to numerous peti¬ 
tions from other groups is without a 
basis. In this regard, NGTF contends 
that the burden upon any group seek¬ 
ing inclusion in the ascertainment 
process is a substantial one requiring 
proof that it is a significant element in 
communities across the country and 
that it is an element with special prob¬ 
lems, needs and interests. Petitioners 
argue that they have met this heavy 
burden of proof and that it is difficult 
to imagine any other minority ele¬ 
ment, with the possible exception of 
the handicapped or disabled, which is 
not already included on the checklist 
that could meet that test. In any 
event, submits NGTF, any minority 
which can make the substantial show¬ 
ing required is entitled to inclusion as 
the goal of the ascertainment process 
is program service responsive to the 
problems and needs of all minorities 
and significant community elements. 

10. We have carefully considered 
NGTF’s arguments and find merit in 
much of what is stated. If broadcasters 
are not contacting certain elements 
which are significant in their commu¬ 
nities because they do not appear on 
the checklist, a question may arise re¬ 
garding the adequacy of their ascer¬ 
tainment efforts. Perhaps the catego¬ 
ry “other” is not serving the purpose 
for which it is intended, that is to pro¬ 
vide for consultations with unlisted 
elements or institutions which are sig¬ 
nificant In particular communities. 
Amendment of the language appear¬ 
ing In the Primer which refers to a li¬ 
censee’s obligation with respect to the 
“other” category, however, seems to 
be a better alternative for remedying 
such difficulties than amendment of 
the checklist. This would have the 
effect of requiring licenses to consult 
with any element or institution which 
is significant in their communities 
even if it is not one of the nineteen 
categories on the checklist. 1 * We be- 


u In this regard, we note that the broad¬ 
caster has the discretion to decide which 
representative organizations or Individuals 
•f a particular element or institution it will 
contact. 


lieve this proposal could not only serve 
petitioners, but that it could benefit 
other elements, most notably, the 
handicapped. 19 which are significant in 
certain communities but are not on 
the checklist. As a consequence of the 
proposal, significant elements in a 
community which are not one of the 
nineteen included in our checklist 
could avoid the time consuming proc¬ 
ess of rule making in order to be ascer¬ 
tained. On the other hand, eliminating 
the checklist, as suggested by the 
Office of Communication of the 
United Church of Christ, rather than 
substantially assisting petitioners and 
other elements significant in a number 
of communities, merely would be a 
hindrance to broadcasters who find 
this list a valuable tool in ascertaining 
their communities’ needs and inter¬ 
ests. 

11. In view of the above, we are pro¬ 
posing to change language appearing 
in paragraph 19 and Questions 7 and 8 
of the 1976 Primer to indicate that 
broadcasters have a responsibility to 
insure that all significant elements or 
institutions which are readily accessi¬ 
ble within their community of license, 
whether or not they are one of the 
nineteen categories on the checklist, 
are ascertained. As to other elements 
or institutions which may be signifi¬ 
cant In a particular community but 
not readily accessible, they too should 
be ascertained if their existence is 
brought to the attention of the broad- , 
caster. The changes we propose would 
aid broadcasters and the public in un¬ 
derlining the basic purpose of ascer¬ 
tainment, which remains that of insur¬ 
ing through a procedural method that 
avoids direct Commission Involvement 
in programming judgments that the 
needs and interests of significant seg¬ 
ments of a community for which a 
broadcaster holds a license are taken * 
into account in fullfilling t^ie broad¬ 
caster’s public trustee programming 
responsibilities. 

12. In view of the discussion con¬ 
tained in footnote 4, the petition filed 
by the National STOP ERA Commit¬ 
tee and Eagle Forum is denied. 

13. Based on the foregoing discus¬ 
sion, and pursuant to the authority 
contained in sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended, it is proposed to amend the 
Primer on ascertainment of communi¬ 
ty problems by broadcast renewal ap¬ 
plicants as described above. 

14. Pursuant to applicable proce¬ 
dures set forth In sections 1.415 and 
1.46 of the Commission’s rules, inter¬ 
ested parties may file comments on or 


‘•The Denver Commission on the Disabled 
stated in a letter dated November 22. 1977. 
that as its organization is a prime advocate 
of the rights and needs of handicapped 
people throughout the Denver area, it 
should be included in the checklist for that 
area. • 
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before October 16. 1978, and reply 
comments on or before November 15, 
1978. All relevant and timely com¬ 
ments and reply comments will be con¬ 
sidered by the Commission before 
final action is taken in this proceed¬ 
ing. 

15. In accordance with the provision 
of section 1.419 of the Commission's 
rules, an original and five copies of all 
comments, replies, pleadings, briefs, 
and other documents shall be fur¬ 
nished the Commission. Members of 
the general public who wish to partici¬ 
pate informally in the proceeding may 
submit one copy of their comments, 
specifying the docket number, includ¬ 
ing the entire designation (BC docket 
No. 78-237) in the heading. All filings 
made in this proceeding will be made 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters, 1919 
M Street NW., Washington. D.C. 
20554. 

Federal Communications 
Commission 
William J. Tricarico. 

Secretary . 

Dissenting Statement op FCC 
Commissioner James H. Qixello 

Re: Amendment of the Primer on ascertain¬ 
ment of community problems by broad¬ 
cast renewal applicants in regard to the 
community leader survey. 

In 1976, the Commission sought to provide 
broadcasters with guidance as to how much 
and what kinds of community ascertain¬ 
ment efforts would be considered sufficient. 
We established a list of categories of com¬ 
munity leaders which should be included in 
most communities. Broadcasters had some 
assurance that by ascertaining those leaders 
represented in the listed categories they 
would meet the Commission's requirements. 

In this revision, the Commission seems to 
be returning to the ambiguous pre-1976 ap¬ 
proach. Paragraph 11 of this order states 
that '*• • * broadcasters have a responsibili¬ 
ty to insure that all significant elements or 
institutions which are readily accessible 
within their community of license, whether 
or not they are one of the nineteen catego¬ 
ries on the checklist, are ascertained." (em¬ 
phasis supplies) Thus, opportunities for in¬ 
creased litigation and "dog in the manger" 
license challenges are significantly in¬ 
creased. Who can say. at this point, what 
"readily accessible" means in terms of the li¬ 
censee’s responsibilities. Paragraph 11 also 
notes: "As to other elements or institutions 
which may be significant in a particular 
community but not readily accessible, they 
too should be ascertained if their existence 
is brought to the attention of the broadcast¬ 
er. (emphasis supplied) Now we are required 
to judge such arcane matters as "inaccessi¬ 
ble significance" in assessing licensee per¬ 
formance. We. thus, are prepared presum¬ 
ably. to forego ascertainment of those ele¬ 
ments or institutions which are both "inac¬ 
cessible" and "insignificant"; they, of 
course, know who they are. 

I believe that licensees should continue to 
exercise their good faith judgment with 
regard to ascertainment. I further believe 


that the Commission's checklist should pro¬ 
vide a reliable means of restricting this re¬ 
quirement to readily understand and rea¬ 
sonable limits. 

Therefore, I dissent. 

[FR Doc. 78-22219 Filed 8-8-78; 8:45 am] 
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[47 CFR PARTS 89, 91, 93 and 951 

(SS Docket No. 78-236; RM-2931; FCC 78- 
5721 

USE OF DIRECTIONAL ANTENNAS AT STA¬ 
TIONS LOCATED AT HIGH ELEVATIONS IN 
SOUTHERN CALIFORNIA 

Proposed Rule Change and Requirement 

AGENCY: Federal Communications 
Commission. 

ACTIONS: Proposed rule change. 

SUMMARY: Palomar Communication 
Co., San Diego, Calif., petitioned the 
Commission in RM-2931 to take action 
to reduce interference in San Diego 
from Los Angeles based land mobile 
systems. The Commission is proposing 
rules to do this. 

DATES: Comments must be filed by 
October 16, 1978, and reply comments 
by November 15,1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mark W. Swartwout. Safety and 
Special Radio Sendees Bureau, 202- 
632-6497. 

Adopted: July 31, 1978. 

Released: August 9. 1978. 

In the matter of amendment of 
parts 89, 91, 93, and 95 (General 
Mobile Radio Sendee only) to require 
the use of directional antennas at sta¬ 
tions located at high elevations in 
southern California, SS docket 78-236, 
RM-2931. 

1. The Commission has before it a 
petition for rulemaking filed by Palo¬ 
mar Communications Co. (Palomar) 
asking the Commission to adopt meas¬ 
ures which would help reduce interfer¬ 
ence to land mobile stations operating 
in the San Diego, Calif, area from sta¬ 
tions operating in the Los Angeles 
area. 

2. The interference problem is 
unique to the southern California area 
and it is mainly the result of the to¬ 
pography and of the radio propaga¬ 
tion characteristics along the coast of 
southern California. Because of the to¬ 
pography and the requirement of 
many radio licensees for coverage over 
large areas, many land mobile radio 
systems, particularly on frequencies 
above 450 MHz, are located on high 


elevation sites, such as Mount Wilson, 
Mount Lukens, and Santiago Peak. 
But these and other popular antenna 
sites provide practically line of sight 
transmission paths to San Diego. The 
potential for interference is even 
greater because of the occurrence of 
radio frequency "ducts” which are 
common along the southern California 
coastline. 

3. Although not specifically ad¬ 
dressed in the petition, it has been re¬ 
ported that radio licensees in Ventura 
County, to the north of Los Angeles, 
are also experiencing similar interfer¬ 
ence. Any proposed solution should be 
aimed at alleviating this situation. 

4. The petitioner suggests several 
possible methods for reducing the in¬ 
terference from Los Angeles. The first 
of these involves the use of directional 
antennas. The Los Angeles antenna 
site nearest to San Diego is Santiago 
Peak. This is located southeast of Los 
Angeles and is about 110 km (70 miles) 
from the center of San Diego. Use of a 
directional antenna on Santiago Peak 
would allow a licensee to cover Los An¬ 
geles and Orange counties while mini¬ 
mizing radiation in the direction of 
San Diego. The petitioner cites favora¬ 
ble results from experiments already 
performed on Santiago Peak. The use 
of a directional antenna resulted in 
elimination of interference in San 
Diego while adequately covering Los 
Angeles. 

5. It has been pointed out that some 
land mobile licensees in Los Angeles 
have a legitimate need to communi¬ 
cate with mobile units south of San¬ 
tiago Peak. However, use of an omni¬ 
directional antenna at this site to 
handle a small amount of traffic to 
the south may not be reasonable 
under the circumstances. Remote 
switching of the antenna could be 
more appropriate in situations where 
occasional coverage to the south is re¬ 
quired. 

6. Interference in San Diego is also 
regularly received from stations north 
of Los Angeles or from antenna sites 
located within the city itself. Clearly 
the use of antennas that are direction¬ 
al in azimuth only will not allow a li¬ 
censee to cover Los Angeles from these 
sites while avoiding San Diego. The 
second method of interference reduc¬ 
tion suggested by the petitioner is the 
use of "down tilted" antennas. These 
are antennas that are directional in 
elevation. By employing such an an¬ 
tenna, a licensee can focus most of the 
station radiation on the ground within 
the desired service area and minimize 
the power beamed at the horizon. 

7. Palomar also suggests that if the 
stations in Los Angeles used reduced 
effective radiated power (ERP), the in¬ 
terference in San Diego would be less. 
However, the power reduction re¬ 
quired during periods of ducting might 
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severely limit the utility of the radio 
facilities in many cases. A more rea¬ 
sonable approach in these cases would 
be to reduce the ERP in certain direc¬ 
tions through the use of directional or 
down tilted antennas. 

8. After the petition was filed. Palo¬ 
mar and other equipment suppliers 
met with representatives of the Cali¬ 
fornia Mobile Radio Association 
(CMRA). At that meeting it was sug¬ 
gested that an alternate solution 
would be*the use of frequency offsets 
by stations in San Diego. These would 
be frequencies in between the regular¬ 
ly assignable channels in the 450 to 
470 MHz band. Such operation would 
provide protection from the operation 
on the primary channels by systems in 
Los Angeles. Preliminary tests per¬ 
formed by Palomar and others indicat¬ 
ed that such an approach might work. 
How f ever, this would require all of the 
effected licensees in San Diego to pur¬ 
chase new crystals and retune their 
radios for frequencies 12.5 KHz re¬ 
moved from those presently in use. 
Also, substantially all of the San 
Diego licensees would have to change 
their operations at the same time to 
avoid severe interference among them¬ 
selves. 

9. Based on the information we now 
have, it appears that requiring the use 
of directional antennas in southern 
California is the most equitable solu¬ 
tion to this long standing problem. 
Therefore, we propose to adopt rules 
which would require licensees and ap¬ 
plicants for radio stations above 450 
MHz in the Public Safety (part 89). In¬ 
dustrial (part 91). Land Transporta¬ 
tion (part 93). and General Mobile 
Radio (part 95) Services to use direc¬ 
tional or downtilted antennas, as ap¬ 
propriate, when the stations are locat¬ 
ed on Santiago Peak, Mount Lukens or 
Mount Wilson. 


10. It is apparent, however, that 
some more data is required before 
final action can be taken to solve this 
problem. Most important, data is re¬ 
quired as to the locations of the inter¬ 
fering and victim stations. The com¬ 
ments filed in response to the petition 
gave some insight into this, however, 
more complete information is neces¬ 
sary. Correction of interference from 
different sites in Los Angeles might re¬ 
quire different solutions. While the 
rules proposed in the Palomar petition 
are flexible and realistic in that no one 
solution is expected to solve all the 
problems, additional information may 
yield other methods of providing the 
requested relief. 

11. Accordingly, the Commission is 
asking that interested and affected 
parties provide responses on the fol¬ 
lowing issues: 

A. Are there potential solutions that 
have not been mentioned here? 

B. As mentioned, most of the inter¬ 
ference to San Diego seems to origi¬ 
nate on Mount Lukens, Mount Wilson, 
and Santiago Peak. However, stations 
licensed to other locations are also 
heard. Monitoring reports should be 
submitted by persons in San Diego 
and Ventura Counties. Reports should 
include time of day and receiving loca¬ 
tion information, received signal 
levels, operating frequency and call 
signs, or other identifying informa¬ 
tion. 

C. It has been reported that some 
San Diego radio systems cause inter¬ 
ference in Los Angeles. Monitoring re¬ 
ports similar to those requested in B 
should be submitted by persons in Los 
Angeles. 

D. Reduction of interfering signal 
levels from different sites requires use 
of different antennas. Comments 
should be submitted as to the antenna 
parameters required to reduce inter¬ 
fering signal levels toward San Diego 


and toward Ventura County from San¬ 
tiago Peak. Mount Lukens. and Mount 
Wilson. Specifically, (i) the radiation 
suppression required for directional 
antennas, and (ii) the amount of 
downtilt necessary for other antennas, 
in the direction of San Diego should 
be required. 

E. What w T ould be the cost to licens¬ 
ees of the modifications to their radio 
systems (use of directional or dowmtilt- 
ed antennas, reduction of ERP. use of 
offset frequencies, etc.) This should 
include the capital costs as well as the 
impact on the performance of the 
radio systems. 

12. Accordingly, notice is hereby 
given for proposed rulemaking in the 
above-entitled matter. Any interested 
person may participate in this pro¬ 
ceeding by filing comments by October 
16, 1978, and reply comments by No¬ 
vember 15. 1978. Comments and reply 
comments may be addressed to the 
issues and proposals set forth in this 
notice and to such other issues as the 
participants believe are relevant and 
necessary to the resolution of these 
matters. 

13. Authority for the proposed 
amendments is contained in section 
4(i) and 303 of the Communications 
Act of 1934, as amended. In accord¬ 
ance with § 1.419 of the Commission's 
rules, an original and five (5) copies of 
all comments, reply comments, and 
other pleadings and submissions shall 
be furnished to the Commission. All 
documents will be available for public 
inspection during regular hours in the 
Commission's Public Reference Room 
at its headquarters in Washington, 
D.C. 

Federal Communications 
Commission.' 

William J. Tricarico, 
Secretary . 

CFR Doc. 78-22193 Piled 8-8-78; 8:45 ami 
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DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 
GRAIN STANDARDS 

Cancellation of Official Designation of Utah- 
Idaho Grain Exchange—Official Designation 
of States of Utah ond Idaho 

AGENCY: Federal Grain Inspection 
Service, USDA. 

ACTION: Notice. 

SUMMARY: This notice announces 
the voluntary cancellation of official 
designation of the Utah-Idaho Grain 
Exchange of Ogden. Utah, and Poca¬ 
tello, Idaho. It also announces the des¬ 
ignation of the Utah State Depart¬ 
ment of Agriculture and the Idaho 
State Department of Agriculture to 
perform grain inspection services 
under the U.S. Grain Standards Act. 
as amended, for the areas previously 
serviced by the Utah-Idaho Grain Ex¬ 
change. This notice also proposes geo¬ 
graphical areas within which these 
agencies will operate. 

DATE: Comments by September 8. 
1978. 

FOR ADDITIONAL INFORMATION 
CONTACT: 

Edith A. Christensen, Federal Grain 
Inspection Service, Compliance Divi¬ 
sion, Room 2405, 201 14th Street 
SW. f Washington, D.C. 20250. 202- 
447-8525. 

SUPPLEMENTARY INFORMATION: 
The United States Grain Standards 
Act, as amended (7 U.S.C. 71 et sea.) 
(hereinafter the “Act”), has been 
amended to extensively modify the of¬ 
ficial grain inspection system. Pursu¬ 
ant to sections 7 and 7A of the Act, 
the Administrator of the Federal 
Grain Inspection Service (FGIS) has 
the authority to designate any State 
or local governmental agency, or any 
person, as an official agency for the 
conduct of all or specified functions 
involved in official inspection (other 
than appeal inspection), weighing and 
supervision of weighing of grain, at lo¬ 
cations where the Administrator de¬ 
termines there is a need for such ser¬ 
vices (7 U.S.C. 79 and 79a). Such desig¬ 
nation shall terminate triennially (7 
U.S.C. 79(g)(1) and 79a(c)). 

On April 26, 1978. a notice was pub¬ 
lished in the Federal Register (43 FR 


17847) announcing that the Utah- 
Idaho Grain Exchange (exchange). 
Ogden, Utah, a designated official in¬ 
spection agency under the act, re¬ 
quested that its designation to operate 
as an official inspection agency at 
Ogden, Utah, and Pocatello. Idaho, be 
cancelled effective July 1. 1978. The 
exchange also requested that its 
Ogden, Utah, designated inspection 
point be transferred to the Utah State 
Department of Agriculture and that 
its Pocatello, Idaho, designated inspec¬ 
tion point be transferred to the Idaho 
State Department of Agriculture. 

Interested persons were given until 
May 26, 1978, to comment on this pro¬ 
posal and/or to apply for designation 
to operate as an official inspection 
agency for the area serviced by the ex¬ 
change. No comments were received 
regarding the April 26. 1978, notice. 
Applications were received from the 
Idaho State Department of Agricul¬ 
ture, to service the State of Idaho 
only; from the Utah State Department 
of Agriculture, to service the State of 
Utah only; and Miller Laboratories, 
Ogden. Utah, to service the entire ter¬ 
ritory serviced by the exchange. One 
other application was received and 
subsequently withdrawn. 

The FGIS has conducted the re¬ 
quired investigations of all of the ap¬ 
plicants. which included onsite reviews 
of their inspection points and a deter¬ 
mination of the nature of any pro¬ 
scribed conflicts of interest that might 
have existed. 

As a result of these investigations, 
the Idaho State Department of Agri¬ 
culture and the Utah State Depart¬ 
ment of Agriculture were deemed eligi¬ 
ble for designation and were selected 
for designation to perform official in¬ 
spection functions, (other than appeal 
inspection), not including weighing, of 
grain within the interim assigned geo¬ 
graphic area. 

Documents designating the Idaho 
State Department of Agriculture and 
the Utah State Department of Agri¬ 
culture as official agencies were signed 
on July 1. 1978. The said designations 
also include an interim assignment of 
geographic area within which each of¬ 
ficial agency shall officially inspect 
grain. The geographic area assigned to 
the Idaho State Department of Agri¬ 
culture, on an Interim basis pending 
final determination in this matter, is: 
The southern half of the State of 
Idaho, up to the northern boundaries 


of the counties of Adams, Valley and 
Lemhi. The geographic area assigned 
to the Utah State Department of Agri¬ 
culture, on an interim basis pending 
final determination in this matter, is: 
The entire State of Utah. 

Note Section 7<fXB)<2) of the Act (7 
U.S.C. 79(f) generally provides that not 
more than one official agency shall be oper¬ 
ative at one time for any geographic area as 
determined by the Administrator. 

The specified service point of the 
Idaho State Department of Agricul¬ 
ture is Pocatello, Idaho. The specified 
service point of the Utah State De¬ 
partment of Agriculture is Ogden, 
Utah. Each service point is located 
within the respective agency’s pro¬ 
posed geographic area. The designa¬ 
tion documents provide for the inclu¬ 
sion of service points which may be es¬ 
tablished in the future, within each 
agency’s assigned geographic area. 

Publication of this notice does not 
preclude future amendment of these 
designations, consistent with the pro¬ 
visions and objectives of the Act. 

Interested persons are hereby given 
opportunity to submit written views or 
comments with respect to the geo¬ 
graphic areas proposed for assignment 
to these agencies. All views or com¬ 
ments should be submitted in writing 
to the Office of the Director. Compli¬ 
ance Division, Federal Grain Inspec¬ 
tion Service, 201 14th Street SW., 
Room 2405, Auditors Building, Wash¬ 
ington, D.C. 20250. All material should 
be in duplicate and mailed to the Di¬ 
rector not later than September 8, 
1978. All materials submitted pursuant 
to this notice will be made available 
for public inspection at the office of 
the Director during regular business 
hours (7 CFR 1.27(b)). Consideration 
will be given to the views and com¬ 
ments so filed with the Director and to 
all oiher information available to the 
U.S. Department of Agriculture before 
final determination of the assignment 
of geographic areas is made with re¬ 
spect to this matter. 

(Sec. 8. Pub. L 94-582. 90 Stat. 2870 (7 
U.S.C. 79): sec. 9. Pub. L 94-582, 90 Stat. 
2875 <7 U.S.C. 79a); sec. 27, Pub. L. 94-582. 
90 Stat. 2889 <7 U.S.C. 74 note).) 

Done in Washington, D.C., on 
August 3, 1978. 

L. E. Bartelt, 
Administrator. 

[FR Doc. 78-22184 Filed 8-8-78; 8:45 am] 
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CIVIL AERONAUTICS BOARD 

(Docket Nos. 33068; Order 78-7-114] 

BRANIFF AIRWAYS, INC., ET Al 

Order InttitviHng Investigation 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C. 
on the 21st day of July 1978. 

Transpacific Low-Fare Route Inves¬ 
tigation, Docket 33068; Applications of 
Braniff Airways, Inc., docket 32225; 
Trans International Airlines. Inc., 
31297; Continental Air Lines, Inc., 
32018; World Airways, Inc., 32634. 
32635; DHL Airways, Inc., 32690; 
Northwest Airlines, Inc., 32730; Rich¬ 
ard D. Neumann, et al t d.b.a. Air 
United States. 30511; R. W. E. Cox. Jr., 
d.b.a. United States Overseas Airlines, 
30510; S. B. Craft & N.Y. Craft d.b.a. 
Standard Airways, 30512; for certifi¬ 
cates of public convenience and neces¬ 
sity under section 401 of the Act. Ap¬ 
plications of Richard D. Neumann, 
California Air Charter. Inc., d.b.a. Air 
United States, docket 32411; R. W. E. 
Cox. Jr., d.b.a. United States Overseas 
Airlines. 32415; Joseph H. North, Holi¬ 
day Airways, Inc., 32410; S. B. Craft & 
N.Y. Craft d.b.a. Standard Airways. 
32413. for certificates of public con¬ 
venience and necessity to engage in 
supplemental air transportation. 

By order 78-3-8, March 1, 1978. the 
Board granted the applications of Pan 
American and TWA for suspension 
and exemption authority on various 
transatlantic and transpacific routes. 
TWA was granted a suspension over 
its route 164. ‘ which effectively result¬ 
ed in the elimination of competitive 
U.S.-flag authority in a number of Pa¬ 
cific markets. 1 * 

In granting the requested authority, 
the Board noted that several low-fare 
transatlantic and transpacific applica¬ 
tions were pending and that we in¬ 
tended to hold low-fare hearings in 
both areas. We have recently begun 
the United States-Bcnelux Low-Fare 
Proceedings , 3 to consider the feasibil¬ 
ity of multiple designations and low- 
fare services across the Atlantic. By 
this order we are instituting a case to 
examine these possibilities in the Pa¬ 
cific. As we stated in order 78-3-8. p. 4, 
“in our judgment, by far the most seri¬ 
ous service deficiency in the Pacific is 
the high fares travelers have to pay; 


'TWA’s approved service plan for route 
164 authorizes service between the terminal 
point Los Angeles-On tario-Long Beach. 
Calif., the intermediate points Hilo and 
Honolulu, Hawaii and the intermediate 
points: Guam; Okinawa: Taiwan; Hong 
Kong; and Thailand: and beyond Thailand, 
to the point Colombo. Sri Lanka and the 
terminal point Bombay. India. 

x Guam-Los Angeles/Honolulu/Bangkok/ 
Hong Kong; Los Angeles-Bangkok. 

J Order 78-6-97. June 13. 1978. 


therefore our first priority must be to 
examine the possibilities presented by 
these low-fare applications". 

At present. Pan American. North¬ 
west, and Continental provide sched¬ 
uled passenger service in the Pacific 
with Flying Tiger providing all-cargo 
service 4 Until recently, none of the 
certificated passenger carriers pro¬ 
posed individual fares below the exist¬ 
ing I ATA rate level, and the majority 
of the transpacific markets seem still 
encumbered by high fares and appear 
to lack adequate competitive service. 5 
This case will provide a vehicle for 
considering remedies for these defi¬ 
ciencies. by reviewing low-fare service 
proposals and exploring the feasibility 
of multiple carrier awards. 

Applications for transpacific sched¬ 
uled authority have been filed by 
Braniff, Continental. DHL Airways, 
Northwest, Trans International and 
World. 6 In addition, Richard D. Neu¬ 
mann d.b.a. Air United States: R. W. E. 
Cox. Jr.. d.b.a. United States Overseas 
Airlines: Joseph H. North. Holiday 
Airways. Inc., and S.B. Craft and N.Y. 
Craft d.b.a. Standard Airways have 
filed motions to consolidate their ap¬ 
plications for scheduled 7 * * and supple¬ 
mental* authority with World's appli¬ 
cations in dockets 32634 and 32635. Fi¬ 
nally, requests for exemption authori¬ 
ty have been filed by Continental, 
DHL, Northwest. Trans International 
and World basically over the routes 
contained in their requests for sched¬ 
uled authority (dockets 32700. 32694. 
32825, 32686 and 32635).® 


•As we have observed. TWA's authority in 
this area is suspended. 

*By order 78-1-15, January 5. 1978. the 

Board dismissed tariff complaints against 
Pan American’s non-IATA North/Central 
Pacific ,, budget , ‘ fares. Northwest filed a 
matching tariff and subsequently filed a 
tariff for "Orient Express" fares from its 

U.S. gateways to Japan. Both Pan Ameri¬ 
can's and Northwest’s tariff filings have 
become effective, but Japanese authorities 
have not authorized their use. 

* Braniff proposes service from Dallas/ 
Port Worth to Tokyo; Trans International— 
Oakland/San Francisco/Los Angeles/Seat¬ 
tle/Anchorage/Chicago/Niagara Falls/New 
York/ Newark-Japai/Hong Kong; Continen¬ 
tal— Honoiulu-Guam-Okinawa-Taiwan; 
Northwest—San Francisco/Oakland/San 

Jose/Los Angeles/Ontario/Long Beach- 
Hilo/Honolulu-Guam-Philippines-Okinawa 
- Taiwan-Hong Kong; World—Newark / 
Chicago-Anchorage-Seoul-Hong Kong and 
Los Angeles/Oakland-Hawaii-Guam-Hong 
Kong: DHL—same routes as World. 

7 The applications for scheduled authority 
(dockets 30510. 30511, and 30512) are limit¬ 
ed to domestic and overseas (Hawaii) au¬ 

thority only. 

•The applications for supplemental certi¬ 

ficates (dockets 32410. 32411, 32413 and 
32415) request authority domestically and 
between any point in the United States, its 
territories and possessions (including mili¬ 
tary installations), on the one hand, and vir¬ 
tually all points in the World. 

•By order 78-3-8. March 1, 1978. the 
Board in continuing the basic suspensions 


Tn support of their applications. 
World and DHL assert that they pro¬ 
pose to offer low-fare passenger serv¬ 
ice. 10 Additionally. DHL proposes to 
provide low-fare small parcel service as 
well. No answers were received in re¬ 
sponse to these applications; however. 
DHL filed a motion to consolidate its 
application for scheduled transpacific 
authority with that of World, averring 
that the applications are mutually ex¬ 
clusive. 

Braniff filed a petition in conjunc¬ 
tion with numerous civic parties from 
the Southern and Western United 
States. 11 for issuance of an order to 
show cause why its application for a 
Dallas/Fort Worth-Tokyo route 
should not be granted. In support, the 
joint petitioners contend that the 
Southern States lack convenient air 
service to Japan: that the authoriza¬ 
tion of Braniff would allow it to link 
its South American operations to the 
Orient via the Southwest; that Braniff 
could operate the Dallas/Fort Worth- 
Tokyo route profitably, and that grant 
of the requested authority would be in 
the public interest. 

The cities of Fort Worth. Memphis, 
Lubbock and New Orleans, along with 
the Chambers of Commerce of Fort 
Worth. New Orleans, the River 
Region, and Memphis filed supporting 
answers. They contend that service to 
Tokyo is needed from the middle por¬ 
tion of the U.S.; that Dallas/Fort 

Worth is primary air hub for the 
Southwest United States; and that the 
award will serve as a stimulus for 
travel to Tokyo. New Orleans also 
stated that it was heavily reliant on 
foreign trade; that Asian countries 
represent 30 percent of its internation¬ 
al trade; that Japan represents 16 per¬ 
cent of the total international port 

traffic, and that service through 

Dallas would be substantially more 

direct than the present service pro¬ 
vided by Northwest via Chicago. 

Trans International. United. North¬ 
west. and Pan American filed answers 


and exemptions granted in the Pan Ameri- 
can-TWA route agreement, which eliminat¬ 
ed effective competitive U.S. flag sendee in 
the Guam-Honolulu market, invited Conti¬ 
nental/Air Micronesia or any other carrier 
to apply for exemption authority. 

10 Although World did not submit specific 
arguments to support its application, it 
stated It would provide low-fare passenger 
sendee similar to the proposals submitted in 
the Transcontinental low-fare route pro- 
ceedtng. docket 30356. 

"The cities of Amarillo, Brownsville. 
Corpus Christi. Dallas. Lubbock. Oklahoma 
City, and Wichita: the Chambers of Com¬ 
merce of Amarillo. Austin. Brownsville. 
Corpus Christi. Dallas, Lubbock. Tulsa. 
Nashville. Oklahoma City, Oklahoma State, 
and Wichita; Dallas/Fort Worth Airport 
Board. Oklahoma City Airport Trust: Tulsa 
Airport Authority; Texas Tourist Develop¬ 
ment Agency; Texas Tourist Council; Air¬ 
line Passengers Association, Inc.; and the 
North Texas Commission. 
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to Braniffs application. Trans Inter¬ 
national neither supports nor opposes 
it. but states that if the Board is going 
to consider Braniffs application and 
motion, it must also give comparative 
consideration to other applications in¬ 
cluding its own. 12 United. Northwest, 
and Pan American oppose the use of 
show-cause procedures to resolve the 
issues rasied by Braniff. Moreover, 
they fear that Braniffs proposals will 
jeopardize ongoing United States- 
Japan negotiations. Northwest con¬ 
tends that granting Braniffs request 
could have an adverse impact on other 
carriers, and further states that before 
entering the transpacific market with 
low fares, Braniff should reduce its 
fares to South America. Pan American 
alleges Braniff has inflated its finan¬ 
cial results and will actually suffer a 
substantial operating loss; that Pan 
American can provide better service 
thorugh Houston; that Japan will 
demand unreasonable concessions for 
approving Braniffs entry; and that 
Dallas/Fort Worth does not generate 
enough traffic (3.8 daily passengers) to 
justify service to Japan. 

Braniff filed a consolidated reply to 
the answers in opposition to its motion 
for the use of show-cause procedures. 1 * 
It asserts that its operations will be 
profitable and that the answers have 
not shown otherwise; that a Houston- 
Tokyo route is not substitute for a 
Dallas/Fort Worth-Tokyo route, and 
that under the “Boston Entry” stand¬ 
ard, it is entitled to the issuance of a 
show cause order. 14 

In support of its motion for expedit¬ 
ed consideration, Trans International 
states that current government policy 
of allowing scheduled carriers to offer 
substantially reduced fares is prevent¬ 
ing further charter development and 
places the supplemental carriers at a 
competitive disadvantage, and that 
Tokyo and Hong Kong are logical 
gateways for low-fare service. North¬ 
west, Pan American, United, the Seat¬ 
tle parties 18 and Flying Tiger filed an¬ 
swers. Pan American contends that 
Trans International’s proposed fares 
are unrealistically low because they do 
not take into account fully allocated 
operating costs; and that Trans Inter¬ 
national is not willing to bear the cer- 


15 Citing Ashbacker Radio Corp. v. F.C.C., 
326 U.S. 327 (1945); Kodiak Airways v. 
C.A.B.. 447 F2 341 (D.C. Cir. 1971). 

15 Braniffs reply was accompanied by a 
motion to file an unauthorized document. 

’"Order 78-4-69. April 14. 1978. By that 
order, the Board tentatively granted Pied¬ 
mont's application for entry into Boston 
without an oral evidentiary hearing, be¬ 
cause the proposed service appeared to be 
economically feasible, potentially beneficial 
to the traveling public, and would not have 
a substantial harmful effect on the air 
transportation system. 

“The Port of Seattle. City • of Seattle. 
County of King. Seattle Chamber of Com¬ 
merce. and Puget Sound Traffic Association. 


tificate responsibility of a scheduled 
carrier, demonstrated by its proposal 
to reduce frequencies when demand is 
insufficient. 

Northwest claims that low cost 
transportation is now readily available 
in the Pacific; that Trans Internation¬ 
al’s proposed operations would jeopar¬ 
dize scheduled carriers’ operations 
through diversion; that the proposal 
would be acceptable to the Japanese 
only in return for disproportionate 
U.S. concessions; and that the institu¬ 
tion of low-cost bulk transportation to 
Pacific points may not be as financial¬ 
ly feasible as they are in transatlantic 
markets. 

United and the Seattle parties urge 
the Board to decide the Seattle/Port - 
land-Japan Service Investigation, 
docket 28655. before acting on Trans 
International’s proposal, since that 
case involves possible new service be¬ 
tween Tokyo and most of the U.S. 
points TIA seeks to serve. The Seattle 
parties further state that TIA’s pro¬ 
posed fares raise legal questions re¬ 
garding common fares; that the public 
benefits of the proposals are some¬ 
what speculative; and that reduced 
fare proposals are already before the 
Board in docket 28655. 

Flying Tiger’s answer to Trans Inter¬ 
national urges the Board to eliminate 
all-cargo issues in any hearing result¬ 
ing from its application. ,s 

1. Policy Objective of this Case 

The Board’s foreign air transporta¬ 
tion policy goals were recently set 
forth in the scoping order for the 
United States-Benelux Low-Fare Pro¬ 
ceeding, and need not be repeated at 
length. 17 Our statements in that order 
are equally applicable here. We see 
this proceeding as another opportuni¬ 
ty to develop a system of air transpor¬ 
tation that places principal reliance on 
actual and potential competition to de¬ 
termine the variety, quality and price 
of air service. In other words, it is an 
opportunity to further the Board's 
aim of insuring that the consumer and 
air transportation interests are served 
by encouraging more effective compe¬ 
tition in the marketplace. Consequent¬ 
ly, as in the Benelux case, we will con¬ 
sider possible awards of new competi¬ 
tive, permissive authority to all fit, 
willing, and able applicants, and the 
extent to which such awards encour¬ 
age the efficiency, innovation and 
competition deemed to be in the 
public interest by section 102 of the 
act. Similarly, although we are empha¬ 
sizing the possibility of granting multi¬ 
ple awards in this case, we do not now 
say that such awards will be made 


“Concurrently. Flying Tiger filed a con¬ 
tingent petition for leave to intervene only 
if the Board were to include all-cargo au¬ 
thority in this proceeding. 

17 Order 78-6-97. June 13, 1978, p. 5. 


here.*" Instead, as in Benelux . we will 
withhold judgment on that issue until 
the conclusion of this case . 19 

Several parties submitted arguments 
that, unlike the situation in the trans¬ 
atlantic market, low-fare service in the 
Pacific is not feasible. In our judg¬ 
ment, based on the information we 
now have, low load factors and the 
consequent excess capacity exist, in 
part, because high fares have had a 
dampening effect on consumer 
demand. Presumably, to increase load 
factors, carriers can either reduce ca¬ 
pacity or stimulate new traffic by 
lowing fares. At this point, we prefer 
the latter alternative. 20 

2. Scope of the Case 

The scope of the Transpacific Low- 
Fare Route Investigation will include: 
(1) All points in the United Staes for 
which applications have been or will 
be filed, 21 on the one hand, and Hong 
Kong, South Korea, Taiwan. Singa¬ 
pore, the Philippines. Okinawa, and 
Japan, on the other; and (2) all points 
contained in TWA’s Route 164. 22 

The focus will be on innovative low- 
fare services proposed by qualified ap¬ 
plicants. The potential for demon¬ 
strating economically feasible low-fare 
operations may be enhanced if the car¬ 
riers have the flexibility to combine 
traffic from a number of U.S. points to 
the Pacific destinations. 2 * Hence, the 
case will encompass any U.S. points 


“In Oakland , the Board tentatively 
adopted, for purposes of that case, a policy 
of awarding permissive authority to every 
fit, willing, and able applicant in each 
market shown to need some service and able 
to support it. 

“We encourage the parties and the ad¬ 
ministrative law judge to explore at the pre- 
hearing conference innovative approaches 
to exhibit material, with a view toward re¬ 
ducing its quantity, eliminating duplication 
and superfluous detail, standardizing meth¬ 
odology, and focusing only upon the signifi¬ 
cant facts and assumptions. In addition, the 
possibility of stipulating facts and eliminat¬ 
ing certain types of evidence also should be 
explored. Order 78-6-97, pp. 6-7. 

80 We do not believe that the establish¬ 
ment of new Pacific gateways will impair ex¬ 
isting U.S.-flag carriers’ ability to perform 
their certificate obligations. Of course, par¬ 
ties will not be free to present evidence to 
the contrary. See order 78-6-97, p. 8, note 
24. 

81 All references to the United States in¬ 
clude Puerto Rico. 

** TWA’s authority over that route will be 
in issue for deletion, suspension, or amend¬ 
ment. 

M In order to insure the utmost flexibility 
for carriers that might receive authority, we 
will coterm Inal ize the U.S. and foreign 
points. Local or fill-up authority between 
the U.S. points (except stopover rights), 
however, will not be Included since the in¬ 
clusion of this issue would only serve to 
complicate and delay the case. Successful 
applicants are. of course, free to request fill¬ 
up authority once they have commenced 
service. 
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that applicants propose to serve. 24 We 
shall examine whether new authority 
should be permissive. 25 The judge and 
the parties should examine the feasi¬ 
bility of granting permissive authority 
to allow the carriers greater flexibility 
to reallocate resources, or cease oper¬ 
ating over a route altogether should 
market demand shift or prove insuffi¬ 
cient, or not to institute service at all. 28 

We have included the north and cen¬ 
tral Pacific points of Hong Kong. 
South Korea. Taiwan. Okinawa, the 
Philippines, and Singapore for several 
reasons. First, it is logical to include 
these points since they appear to be 
receptive to low-fare services. Second, 
there is very little, and in many cases 
no. schedule direct U.S.-flag service to 
these Pacific points from most of the 
United States. These markets seem 
underdeveloped, and in many in¬ 
stances dominated by foreign-flag car¬ 
rier. New services appear to be badly 
needed. Third, the inclusion of a 
number of coterminalized points in 
the Pacific may allow carriers to com¬ 
bine traffic flows and increase carrier 
operating flexibility and the opportu¬ 
nities for varied service/price options. 
Finally, these additions could prove to 
be of great benefit to the consumer, 
since they are more convenient to 
much of the Pacific than the primary 
gateway of Japan. 27 

While we have considered all the ar¬ 
guments to the contrary, we have de¬ 
cided to include Japan within the 
scope of the case. Admittedly. Japan 
suffers a shortage of airport capacity, 
does not appear receptive to multiple 
U.S.-flag designations, and does not 
appear enthusiastic about low fares. 
Indeed, one of the primary objectives 
of this case is to explore the possibility 
of developing other new gateways. We 
cannot ignore the fact, however, that 
Japan is the largest destination in the 
Pacific, and certain areas of the 
United States are not provided with 
convenient service to it. Thus, includ¬ 
ing Japan would allow the Board to 
consider the service needs of the Pacif¬ 
ic in one case and obviate expending 
limited Board resources for Japan at a 
later date. We hope that the creation 
and development of new Pacific gate- 


5 *Thls is not to say that we have, at this 
time, decided that all proposed points will 
be awarded. The Issue of need for service 
will be determined Initially by the adminis¬ 
trative law Judge upon the record in this 
case. 

54 Any new service authorizations wfll be 
ineligible for subsidy. 

Although the primary consideration In 
this case is transpacific low-fare service with 
combination aircraft, we are not excluding 
proposals limited to scheduled aU-cargo pro¬ 
posals. 

,7 A review of the INS and international 
O&D data for calendar year 1977 indicates 
that 75 percent of the United States-Japan 
traffic have their origin or destination at 
points beyond Japan. 


ways may contribute to a change of at¬ 
titude by the Japanese. Should that 
occur, the services found required 
would be defined and the authorized 
carriers could begin them much 
sooner. Regardless of Japan’s position, 
this case will serve as a vehicle for se¬ 
lecting new foreign gateways, and ex¬ 
amine the feasibility of multiple au¬ 
thorizations by carriers providing low- 
fare service. 

The inclusion of Japan should not 
be permitted to shift the applicants' 
focus from the primary issues of this 
proceeding. To insure that this pro¬ 
ceeding does not turn into a United 
States-Japan low-fare case, we direct 
the administrative law judge to re¬ 
quire all applicants requesting author¬ 
ity to Japan to submit two separate 
proposals, with one excluding that 
country. This approach will allow the 
Board the greatest range of choices in 
deciding this case. 28 

Since we want this proceeding to 
focus on scheduled service, requests 
for supplemental authority will not be 
entertained. That issue is currently 
being considered in the Former Large 
Irregular Air Service Investigation, 
Docket 32327, which the Board will 
process in the next couple of months. 2 * 
Thus, the motions to consolidate 
Dockets 32411, 32415. 32410, and 32413 
with Dockets 32634 and 32635 are 
denied. 50 Similarly, the motions to con¬ 
solidate applications for scheduled au¬ 
thority in Dockets 30511, 30510, and 
30512 with Dockets 32634 and 32635 
are also denied. These applications are 
limited to transcontinental authority 
which is outside the scope of this case, 
and they were consolidated in the 
Transcontinental Low-Fare Proceed¬ 
ing , Docket 30356. 31 

3. Procedure 

By order 78-3-8 the Board stated 
that it would resolve the Transpacific 
Low-Fare case by March 1980. We now 
expect to render a final Board decision 
before then. The parties and the 
Board’s staff are requested to proceed 
with all due speed to insure this. 52 In 
accordance with our policy statement 


24 For example, should problems arise in 
deciding the issue of service to Japan, the- 
Board could easily sever it from the case 
and render an early decision on the remain¬ 
ing issues. While this approach does in¬ 
crease the parties* evidentiary burdens, it 
gives the Board needed flexibUity to deal ef¬ 
fectively with this problem to insure the In¬ 
stitution of any new service found to be re¬ 
quired as soon as practicable. 

»See Order 7B-3-159. March 31. 1978. 

M Since these applications should properly 
be considered in Docket 32327, they wiU not 
be dismissed. 

*» Order 77-6-23. June 7. 1977. 

” Although we leave the control of proce¬ 
dural dates to the administrative law judge, 
we urge him or her to issue a recommended 
decision in sufficient time to give the Board 
about four months to consider it. 


in PS-76, we find that this case in¬ 
volves important policy issues, and 
direct the Bureau of International 
Aviation to submit an options memo, if 
the Judge asks for one, at the date set 
by the judge for rebuttal exhibits. Fi¬ 
nally, because of the importance of 
the Issues involved, we have deter¬ 
mined to exercise our right of discre¬ 
tionary review of_the judge’s decision 
(see Order 77-11-126. November 23, 
1977, at 3). 

4. Additional Matters 

There are several additional issues 
that must be resolved in this order. 
First, the joint petition of Braniff and 
numerous civic parties in Docket 32225 
for an order to show cause is denied. 
The application raises a number of dif¬ 
ficult international relations issues 
which should be explored in a hearing. 
Also, considering the institution of 
this case, and the expeditious treat¬ 
ment we are determined to give it. it 
does not make administrative sense to 
handle Individual applications like 
Braniffs piece-meal. This is especially 
true since we want the opportunity to 
consider low-fare U.S.-Pacific service 
in an integrated fashion. 

The second matter is the various ex¬ 
emption requests filed by Continental, 
DHL, Northwest, Trans International 
and World. We are now considering 
these. Rather than hold up the expe¬ 
ditious processing of this case, we will 
handle these applications in a separate 
order, to be issued shortly. 

Third is the question of how envi¬ 
ronmental issues are to be handled.” 
The Board's pertinent regulation is 
part 312, which requires a responsible 
official (§312.8) to make an initial en¬ 
vironmental determination (§312.13). 
Because the Bureau of International 
Aviation is the staff component par¬ 
ticipating in this case as public coun¬ 
sel, we will assign the Director of the 
Bureau, or his designate, as the offi¬ 
cial responsible for fulfilling this re¬ 
quirement. Applicants whose applica¬ 
tions are consolidated by this order 
are directed to submit environmental 
evaluations (§312.12) within thirty 
days of the date the order is served; all 
other applicants for authority shall 
file environmental evaluations with 
their applications (if timely filed), or 
no later than thirty days after the 
date of service, whichever is later. 24 To 


59 The Board's energy regulation (part 
313) contemplates than an energy state¬ 
ment, if required, is to be incorporated 
within the body of the administrative law 
Judge’s decision. This presents no unusual 
procedural problems, and we perceive no 
need to modify the requirements of part 
313. 

94 Waivers of the requirement to file envi¬ 
ronmental evaluations will not be enter¬ 
tained. We will delegate to the responsible 
Board official our power to require from 
any party any additional environmental in- 
Footnotes continued on next page 
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the extent feasible, the Bureau’s envi¬ 
ronmental analysis shall be filed 15 
days before the date set for hearing or 
on the date set for rebuttal exhibi¬ 
tions. whichever is later (§ 312.16). 34 

Finally, there remain several mo¬ 
tions and petitions. The motion of 
DHL to consolidate its application 
with Docket 32634 is granted. Braniff's 
motion to file an unauthorized docu¬ 
ment is granted. Trans International’s 
motion requesting an expedited hear¬ 
ing is granted. Flying Tiger’s petition 
for leave to intervene is granted. 

It is therefore ordered. That: 

1. A proceeding to be known as the 
Transpacific Low-Fare Route Investi¬ 
gation, Docket 33068, be instituted 
and set for hearing before an adminis¬ 
trative law judge of the Board at a 
time and place to be designated; 

2. The proceeding instituted in para¬ 
graph 1 shall include consideration of 
the following issues: 

a. Do the public convenience and ne¬ 
cessity require, in whole or in part, 
that all fit, willing, and able applicants 
be authorized to engage in foreign/ 
overseas air transportation between 
(I) any point or points in the United 
States (including Puerto and Guam), 
on the one hand, and Hong Kong, 
South Korea, Taiwan, Okinawa. 
Japan, the Philippines, Singapore, 
Thailand, Sri Lanka, and that portion 
of India which lies south of the 20th 
parallel, on the other; and (2) any 
point or points in the United States 
(including Puerto Rico), on the one 
hand, and Guam, on the other; 

b. If the answer to (a) is negative, in 
whole or part, do the public conven¬ 
ience and necessity require the au¬ 
thorization of a fit, willing, and able 
carrier or carriers to engage in for¬ 
eign/overseas air transportation be¬ 
tween (1) any point or points in the 
United States (including Puerto Rico 
and Guam), on the one hand, and 
Hong Kong. South Korea. Taiwan, 
Okinawa. Japan, the Philippines. Sin¬ 
gapore, Thailand, Sri Lanka, and that 
portion of India which lies south of 
the 20th parallel, on the other; and (2) 
any point or points in the United 
States (including Puerto Rico), on the 
one hand, and Guam, on the other; 

c. If the answer to (a) is negative, in 
whole or part, and to (b) is positive, in 


Footnotes continued from last page 
formation, to grant such other waivers of 
the requirements of part 312 as may be ap¬ 
propriate and consistent with this order, in 
his judgment (see §312.6). The interpreta¬ 
tion of the meaning of part 312 (see § 312.5) 
is delegated to the administrative law judge 
assigned to the case. 

»The filing of a draft environmental 
impact statement, if thought necessary by 
the responsible Board official, shall be 
deemed to satisfy the provisions of §312.16. 
In such an instance, the final environmental 
impact statement shall be filed as soon as 
practicable after the expiration of the com¬ 
ment period, normally 45 days (§ 312.14(e)). 


whole or part, which carrier or carri¬ 
ers should be authorized to provide 
the required service; 

d. What terms, conditions, and/or 
limitations, if any, should be attached 
to any new authority which may be 
awarded; 

e. Should Trans World Airlines’ au¬ 
thority over Route 164 be suspended, 
deleted, or amended; 

3. The applications of Braniff Air¬ 
ways. Inc., Docket 32225; Trans Inter¬ 
national Airlines, Inc., Docket 31297; 
Continental Air Lines, Inc., Docket 
32018; World Airways, Inc., Docket 
32634; Northwest Airlines, Inc., Docket 
32730, and DHL Airways, Inc., Docket 
32690 be consolidated with Docket 
33068, to the extent they conform to 
the scope of the proceeding instituted 
in paragraph 1, above; 

4. The joint civic/Braniff Airways, 
Inc. petition requesting that Braniff 
Airways’ application be processed by 
show cause procedures in Docket 
32225 be denied; 

5. The motions to consolidate the ap¬ 
plications of DHL Airways, Inc., 
Docket 32690 and World Airways. Inc., 
Docket 32634 be granted; 

6. The motion to consolidate the ap¬ 
plications of Richard D. Neumann, 
California Air Charters. Inc. and Holi¬ 
day Airways, Inc. d.b.a. Air United 
States; S.B. Craft and N.Y. Craft d.b.a. 
Standard Airways; R.W.E. Cox, Jr. 
d.b.a. United States Overseas Airlines 
and J.W. North and Holiday Airways, 
Inc., Dockets 30510. 30511, 30512, 
32410, 32411, 32413, 32415 with Dock¬ 
ets 32634 and 32635 be denied; 

7. The petition for leave to intervene 
submitted by. Flying Tiger Line Inc. in 
Docket 31297 be granted; 

8. The motion of Trans Internation¬ 
al Airlines, Inc. requesting an expedit¬ 
ed hearing be granted; 

9. No authority granted in this pro¬ 
ceeding shall be eligible for Federal 
subsidy; 56 

10. The motion of Braniff Airways, 
Inc. to file an unauthorized late docu¬ 
ment be granted; 

11. Applications, motions to consoli¬ 
date and petitions for reconsideration 
of this order be filed within 15 days 
from the service of this order and an¬ 
swers thereto shall be filed no later 
than ten (10) days thereafter; 37 

12. All carriers filing applications in 
this proceeding shall file environmen¬ 
tal evaluations pursuant to §312.12 of 
the Board’s Procedural Regulations 
within 30 days from the service date of 
this order; 

13. The Director of the Bureau of 
International Aviation, or his designee 


*If authority in this proceeding is award¬ 
ed to a local service carrier, the authority 
will fall in category II for purposes of subsi¬ 
dy computations. 

37 We delegate to the presiding administra¬ 
tive law judge the authority to consolidate 
by order any new applications which con¬ 
form to the scope of this proceeding. 


is delegated authority to act under 
part 312 of the Board’s regulations as 
provided in the text, above; 

14. To the extent not specifically 
granted in this order, all motions, peti¬ 
tions and other requests for relief be 
denied. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 30 
Secretary. 

O’Mklia. Member. Concurring Statement: 

As was clearly brought out in the opening 
paragraphs of the present order, the Inves¬ 
tigation here being instituted is a parallel 
case to the United States-Benelux Low-Fare 
Proceeding * * 1 * recently begun. I concurred in 
that case because it is important to ascer¬ 
tain whether the public convenience and ne¬ 
cessity. as traditionally determined, requires 
new low-fare services between the United 
States and the Low Countries and, if so. 
whether these countries will, in fact, accept 
such services. For the same reasons underly 
ing that position, I favor this inquiry into 
transpacific services. However, I feel com¬ 
pelled to state anew the reservations I ex¬ 
pressed in Benelux . which other develop¬ 
ments have intensified. 

In these last few months, the Board has 
made a very substantial change in its han¬ 
dling of route cases. Procedurally. the 
Board has proposed to reduce as much as 
possible oral hearings and to substitute as 
much as possible non-oral hearing proce¬ 
dures. 3 More recently, it has revealed its 
strong desire to reduce evidentiary burdens 
in route cases and its intention to be much 
less interested in comparative economic 
data. 3 Instead of approaching the task of re¬ 
solving route cases, as has been traditionally 
done, by looking to each applicant to make 
its case as to public convenience and necessi 
ty and to establish its fitness and its com¬ 
paratively greater suitability for a particu¬ 
lar route, the Board has given the impres 
sion of being anxious to reduce or eliminate 
what had earlier been accepted as desirable 
route award standards. 4 * It has similarly 
seemed anxious to hand out and to distrib¬ 
ute duplicative, nonmandatory route awards 
to all applicants meeting a certain general 
threshold level of fitness. 6 In the Oakland 


36 All Members concurred and Member 
O’Melia filed the attached concurring state¬ 
ment. 

1 Order 78-6-97. June 13, 1978. 

3 See PDR-54, proposing to amend part 
302 by adding a new paragraph Q. 

3 Oakland Service Case, Order 78-4-121. 
April 19, 1978. pp. 59-60 

4 See e.g., the elimination of detailed cost 

accounting evidence in the route award 
process in the Florida Service Case, Order 
78-7-128. adopted July 25. 1978. 

6 For example, the Board eliminated the 
issue of comparative carrier selection in the 
Former Large Irregular Air Service Investi¬ 
gation , Order 78-7-106. July 28. 1978, be¬ 
tween competing supplemental air opera¬ 
tors. The Board reasoned that supplemental 
air operations are related directly to 
demand, so traditional need-for-service con¬ 
siderations do not apply. Therefore an ap¬ 
plicant need not provide fitness superior to 
other applicants as a prerequisite to selec¬ 
tion as a supplemental air operator. The 
Footnotes continued on next page 
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Service Case . the board tentatively found 
that a multiple permissive awards approach 
was preferable to granting mandatory 
awards to selected carriers,* and in the Chi- 
capo Midway Low Fare Proceeding 1 it es¬ 
sentially implemented what had before been 
a tentative finding. In Benelux the Board 
pressed its new policy into the international 
arena, by making it the lead issue in that 
case. At each turn of the turnstile. I have— 
although with some hesitancy—expressed 
my reluctance to ride the roller coaster of 
non-statutory deregulation. 

However, despite those reservations, I 
have and will continue to support and to ad¬ 
vocate the institution of cases that offer the 
prospect of lower fares and the keenest level 
of service competition. In the present case, I 
feel the Board is correct in deciding that 
North and Central Pacific markets should 
now be examined. Comparatively, the area 
receives much poorer service than the trans¬ 
atlantic market, at much greater cost. The 
low traffic levels make us question whether 
high fares have stifled traffic growth. In ad¬ 
dition. the scope of this case will enable the 
Board to consider means of shifting the 
focus of Pacific travel away from Tokyo; 
there may be tremendous benefits to the 
public in doing so. My concerns are not with 
our objective, but with our approach. 

My principal reservation is over the inclu¬ 
sion of the multiple permissive authority 
concept in this case. My concern on this 
issue was stated In my concurring state¬ 
ments in the Oakland Service Case , and in 
the United States-Benelux Low-Fare Pro¬ 
ceeding, and need not be repeated here. It 
should suffice to say that the multiple per¬ 
missive awards policy is still before the 
courts and its legality has not yet been de¬ 
termined. Until it is sustained by a court of 
law, we should be careful not to Interject it 
routinely into every route proceeding. We 
should be careful to apply the concept only 
after an analysis of the various alternatives 
available in a specific case and after a deter¬ 
mination that in the particular circum¬ 
stances of that case it is the best approach. 
Moreover, the Board should make its deter¬ 
minations on the basis of the evidentiary 
record developed before the administrative 
law judge, rather than on the basis of argu¬ 
mentation—whether made by staff compo¬ 
nents or outside elements—that has not 
been subjected to examination in a public 
h caring. We should, in addition, be cogni¬ 
zant of the possible adverse consequences 
this novel assertion might have in interna¬ 
tional air transport In making our determi¬ 
nations. 

Second, as I mentioned in Benelux, we 
should not proceed to a final decision until 
we have carefully analyzed and evaluated 
the effect of our proposed action on our bi¬ 
lateral aviation relations. This analysis must 
include consideration of the Impact of mul¬ 
tiple permissive awards on our network of 
air transport agreements throughout the 
world. In my dissent in the Sealtle/Port- 


Footnotes continued from last page 
result is essentially the same as achieved 
with a multiple permissive awards policy in 
scheduled service cases. Moreover, it is diffi¬ 
cult to reconcile the predicate of the 
Board's finding in that case of public need 
for such award in the face of recent experi¬ 
ence of important supplementals—with¬ 
drawing from sendee, falling into bankrupt¬ 
cy. or immersed in acquisition proceedings. 

‘Order 78-4-121, April 19. 1978. pp. 34-35. 

’Order 78-7-40. July 12. 1978. 


land Japan Service Investigation ,• I stated 
my view that the diplomatic International 
problems created by the proposed award 
were not adequately addressed by the Board 
in its Opinion. I trust that that will not 
occur here. It is disturbing enough that this 
investigation will be something of an after- 
the-fact analysis of whether the award we 
made to United Air Lines in the Seattle/ 
Portland-Japan Service Investigation was 
required by the public convenience and ne¬ 
cessity. 

I mention these concerns not to derail the 
Board in its efforts: rather, I do so only be¬ 
cause I fear that questionable procedures or 
concepts may delay or Impede our achieving 
the objectives we seek In our air transport 
policy. 

Richard J. O’Melia. 

[PR Doc. 78-22205 Piled 8-8-78; 8:45 am) 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Industry and Trade Administration 

CASE WESTERN RESERVE UNIVERSITY 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pusuAnt to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW.. Washington, 
D.C. 20230. 

Docket No. 78-00154. Applicant: 
Case Western Reserve University. Uni¬ 
versity Circle, Cleveland. Ohio 44106. 
Article: Automatic recording spectro- 
polarimeter. Model J40A. Manufactur¬ 
er: Japan Spectroscopic Co.. Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used for studies 
of proteins and synthetic polypeptides 
(also nucleic acids). The circular dich- 
roism spectra of the petitides and 
their complexes with noncovalently 
bonded molecules will be investigated. 
The objectives of the experiments to 
be conducted are: 

1. To develop quantitative methods of as¬ 
sessing the structure of proteins in solution. 

2. To study subtle changes of the environ¬ 
ment of aromatic residues, 

♦ 3. To study protein subunit complexes and 
protein complexes with polysaccharides and 
nucleic acids, and 

4. To compare predicted and experimental 
structures. 


•Order 78-. adopted June 14. 1978, 

Docket 28655. (This Opinion and Order is 
presently at the White House for Presiden¬ 
tial review, and thus has not been finalized 
nor assigned an order number.) 


Comments: No comments have been 
received with respect to this applica¬ 
tion. * 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides a sensitivity limit at 185 nano¬ 
meters (nm), 500 nm and 700 nm of 8 
millidegrees <m°) noise. 0.5m e noise, 
and 1.5m* respectively plus high fre¬ 
quency switching (50,000 times/ 
second) between right and left polar¬ 
ized light. The Department of Health. 
Education, and Welfare advises in its 
memorandum dated June 28, 1978 that 
(1) the capabilities of the article de¬ 
scribed above are pertinent to the ap¬ 
plicant’s Intended purposes and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific 
value to the foreign article for the ap¬ 
plicant’s intended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is Intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa. 

Director, Statutory 
Import Programs Staff. 

CFR Doc. 78-22154 Filed 8-8-78; 8:45 am) 


[ 3510 - 25 ] 

CORNELL UNIVERSITY 

Dadftion on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
th Educational. Scientific, and Cultur¬ 
al Materials Importation Act of 1966 
(Pub. L. 89-651. 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15CFR 301). 

A copy of the record pertaining to : 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW.. Washington. 
D.C. 20230. 

Docket No. 78-00186. Applicant: Cor¬ 
nell University. Department of Bio¬ 
chemistry. Wing Hall, Ithaca, N.Y. 
14853. Article: Xenon arc lamp system 
and accessories. Manufacturer: Photo¬ 
chemical Research Association Inc,. 
Canada. Intended use of article: The 
article is intended to be used for the 
investigation of binding of ligand (e.g.. 
Oxygen [O,]. carbon monoxide [CO] 
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or nitric oxide [NO] to hemoglobin as 
well as protein conformational 
changes of hemoglobin. All the experi¬ 
ments will involve flash photolysis in 
which a laser pulse is used to remove 
ligand from hemoglobin. These inves¬ 
tigations are directed toward obtaining 
a clearer understanding of cooperative 
effects observed in the binding of 
ligand by hemoglobin. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purpose as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides greater stability (0.1 to 0.5%) 
with its optical feedback system and 
brightness (more than 5 times that 
available with vertical mounted 
sources). The Department of Health, 
Education, and Welfare advises in its 
memorandum dated June 28. 1978 that 
(1) the features of the article de¬ 
scribed above are pertinent to the ap¬ 
plicant's intended purposes and (2) it 
knows of no domestic instrument or 
apparatus that provides the pertinent 
features of the foreign article. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff 

[FR Doc. 78-22155 Filed 8 8-78: 8:45 am] 


[ 3510 - 25 ] 

DHEW/NIH/NHLBI IE/LEA 

Decision on Applicotion for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Acts of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW.. Washington, 
D C 20230. 

Docket No. 78-00176. Applicant: 
DHEW/NIH/NHLBI-IR/LEA, Build¬ 
ing 10. Room 5N204. 9000 Rockville 


Pike, Bethesda, Md. 20014. Article: 
LKB 2128—010 ultrotome IV ultrami¬ 
crotome and accessories. Manufactur¬ 
er: LKB Produkter AB, Sweden. In¬ 
tended use of article: The article is in¬ 
tended to be used to section biological 
specimens which have been embedded 
in hardened epoxy resins for ultras- 
tructural studies of normal and abnor¬ 
mal animal tissues and the develop¬ 
ment of new techniques in quantita¬ 
tive electron and light microscopic au¬ 
toradiography. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article has a 
cutting speed range of 0.1 to 50 milli¬ 
meters/second (mm/sec). The most 
closely comparable domestic instru¬ 
ment is the Model MT-2B ultramicro¬ 
tome manufactured by Ivan Sorvall, 
Inc. (Sorvall). The Sorvall Model MT- 
2B ultramicrotome has a cutting speed 
range of 0.09 to 3.2 mm/sec. We are 
advised by the National Bureau of 
Standards (NBS) in its memorandum 
dated June 29. 1978 that (1) cutting 
speeds in the excess of 4 mm/sec. are 
pertinent to the applicant’s research 
studies and (2) the domestic instru¬ 
ment does not provide the pertinent 
feature. We, therefore, find that the 
Model MT-2B ultramicrotome is not 
of equivalent scientific value to the 
foreign article for such purposes as 
this article is intended to be used. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 

Import Programs Staff. 

[FR Doc. 78-22156 Filed 8-8-78: 8:45 am] 


[ 3510 - 25 ] 

IDAHO STATE UNIVERSITY, ET AL. 

Notice of Applications for Duty Free Entry of 
Scientific Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien¬ 
tific. and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 


question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director. Statutory 
Import Programs Staff. Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230. 
by August 29, 1978. 

Regulations (15 CFR 301.9) issued 
under the cited act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue NW., Washing¬ 
ton. D.C. 20230. 

Docket No. 78-00257. Applicant: 
Idaho State University, 921 South 
Eighth Avenue, Attention: Purchasing 
Box 8219. Pocatello, Idaho 83209. Arti¬ 
cle: 200 (each) Longworth small 
mammal traps, complete units with 
trap and nest box and accessories. 
Manufacturer: Penlon Ltd., United 
Kingdom. Intended use of article: The 
article is intended to be used to cap¬ 
ture and release rodents to obtain a 
description of the seasonal and yearly 
changes in population size, birth and 
death rates in natural populations of 
the rodents in high desert habitat. Ap¬ 
plication received by Commissioner of 
Customs: June 6, 1978. 

Docket No. 78-00258. Applicant: De¬ 
partment of Commerce, National 
bureau of Standards. 325 South 
Broadway, Boulder. Colo. 80303. Arti¬ 
cle: Model A7 automatically balanced 
precision resistance bridge and acces¬ 
sories. Manufacturer: Automatic Sys¬ 
tems Laboratory. United Kingdom. In¬ 
tended use of article: The article is in¬ 
tended to be used for the investigation 
of thermodynamic properties of pure 
fluid and fluid mixtures. The bridge 
will automatically balance itself to 
provide very accurate temperature 
readings of a platinum resistance ther¬ 
mometer thermally attached to the 
cell of a pressure-volume-temperature 
apparatus. The readings will be used 
as input to a computerized data taking 
system and will also allow the comput¬ 
er to very accurately stabilize and con¬ 
trol the temperature of the sample 
cell. Application received by Commis¬ 
sioner of Customs: June 6. 1978. 

Docket No. 78-00260. Applicant: Uni¬ 
versity of Utah, Salt Lake City, Utah 
84112. Article: H-33 Centrifuge with 
pneumatic motor. Model C5-33, Mix- 
1-2L mixer unit and accessories. Man¬ 
ufacturer: MEAB Metallextraktion 
AB, Sweden. Intended use of article: 
The article is intended to be used to 
investigate the recovery of metal 
values (such as copper, nickel, urani¬ 
um, and other important metals) from 
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electrolyte solutions using liquid-liquid 
(solvent) extraction. The article will 
also be used to expand the already 
well-recognized hydrometallurgy pro¬ 
gram at the university. Laboratory ex¬ 
periments involving the use of the ar¬ 
ticle will be incorporated into regular 
undergraduate and graduate level 
courses Met. E. 570L: Hydrometailur- 
gical Laboratory and Met. E. 674: Ad¬ 
vanced Mineral Processing. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: June 6. 1978. 

Docket No. 78-00264. Applicant: Col¬ 
gate University. Hamilton. N.Y. 13346. 
Article: Scanning microdensitometer. 
Model M85 and accessories. Manufac¬ 
turer: Vickers Ltd., United Kingdom. 
Intended use of article: The article is 
intended to be used for measurements 
of the biologically active concentra¬ 
tions of hormones. The primary field 
of interest is the circadian rhythms of 
hormones involved with reproductive 
cycles especially as they are affected 
by photoperiods. temperature, and 
pineal gland. These studies normally 
culminate in research papers pub¬ 
lished in the field. In addition, the ar¬ 
ticle will be used for educational pur¬ 
poses in the courses Biology of Repro¬ 
duction (Biol. 365). Experimental En¬ 
docrinology (Biol. 361-362). and 
Chronobiology (Biol. 364). Application 
received by Commissioner of Customs: 
June 7, 1978. 

Docket No. 78-00266. Applicant: 
Cold Spring Harbor Laboratory. P.O. 
Box 100, Cold Spring Harbor, N.Y. 
11724. Article: Electron microscope. 
Model EM 10A and accessories. Manu¬ 
facturer: Carl Zeiss, West Germany. 
Intended use of article: The article is 
intended to be used as the primary 
tool in the examination of the organi¬ 
zation of chromosomes and viruses. 
Primary focus will be on the patterns 
of RNA transcription, processing, and 
splicing of the DNA tumor viruses: 
adenovirus, simian virus 40. and their 
hybrids. Application received by Com¬ 
missioner of Customs: June 8, 1978. 

Docket No. 78-00268. Applicant: The 
University of Texas Health Science 
Center, Department of Cell Biology, 
5323 Harry Hines Boulevard., Dallas, 
Tex. 75235. Article: Electron micro¬ 
scope. Model JEM 100CX and accesso¬ 
ries. Manufacturer: JEOL Ltd., Japan. 
Intended use of article: The article is 
intended to be used in high resolution 
biological studies of cell membranes 
and other cellular organelles. In addi¬ 
tion, freeze etch replica's will be stud¬ 
ied as well as critical point dried whole 
cells. Most of the materials studied 
will be mammalian tissue associated 
with the nervous system, including 
nerve and muscle cell cultures. Also 
studied will be the distribution of pro¬ 
teins which reside within the cell 
membranes. Various antibody and pro¬ 
tein tagging techniques will also be in¬ 


vestigated. Experiments will be con¬ 
ducted to (1) resolve the relationship 
of microtubules and microfilaments in 
nerve and muscle cell cultures. (2) to 
study changes in the functional activi¬ 
ty states of membranes, and (3) to 
study membrane changes during in¬ 
duced cell and tissue transformation. 
The article will also be used by gradu¬ 
ate students, post-doctoral fellows and 
faculty members in Graduate School 
of Biomedical Sciences. Application re¬ 
ceived by Commissioner of Customs: 
June 9, 1978. 

Docket No. 78-00269. Applicant: Uni¬ 
versity of South Carolina. Department 
of Geology. Columbia, S.C. 29208. Arti¬ 
cle: Isotope ratio mass spectrometer. 
Model 602D and accessories. Manufac¬ 
turer: V.G. Micromass, United King¬ 
dom. Intended use of article: The arti¬ 
cle is intended to be used for studies 
carried out to investigate the history 
of Antarctic circulation as recorded in 
biogenic sediments on the sea floor. 
Microscopic fossils composed of cal¬ 
cium carbonate will be iso topically 
analyzed for their ,, *0/ ,, 0 and l *C/'*C 
ratios. The ,a O/ lfi C and ,a C/ l *C ratios 
of the tests of living foraminifera from 
plankton tows, fossil foraminifera 
from deep-sea sediments, as well as 
coccoliths and benthonic foraminifera 
from laboratory cultures will be deter¬ 
mined to ascertain the magnitude of 
non-equilibrium fractionation in these 
forms and Its relationship to various 
environmental parameters. In addi¬ 
tion, an investigation will be made of 
the paleo-hydrographic potential of 
8'*0/6 i3 C ratios of fossil foraminifera. 
It is also proposed to derive an emperi- 
cal relationship between temperature 
and ta O/ ,6 0 fractionation in pteropods 
(aragnite) and foraminifera (calcite). 
Routine analyses of extremely minute 
quantities of gas for S and N isotopes 
as well as C and O will be conducted. 
The article will also serve as an educa¬ 
tion tool for courses “Geochemistry", 
“Isotope Geology and Geochrono¬ 
logy", “Geochemistry of Salt 
Marshes" and “Hydrogeology". Appli¬ 
cation received by Commissioner of 
Customs: June 9, 1978. 

Docket No. 78-00270. Applicant: The 
University of Texas Health Science 
Center at San Antonio. 7703 Floyd 
Curl Drive, San Antonio. Tex. 78284. 
Article: Scanning electron microscope. 
Model PSEM 500A and accessories. 
Manufacturer: Philips Electronics In¬ 
struments, NVD the Netherlands. In¬ 
tended use of article: The article is in¬ 
tended to be used for studies of bio¬ 
logic tissues from the heart, blood ves¬ 
sels, kidney, lung, red cells, bone 
marrow cells and blood cells. Some 
nonbiologic materials which are used 
biologically in prosthesis—artificial 
joints, artificial heart valve, artificial 
skin—will also be studied with the arti¬ 
cle. Investigations will be conducted to 


study the morphologic and elemental 
perturbations of biologic specimens 
encountered in various rigorously con¬ 
trolled experimental models. Experi¬ 
ments to be conducted will include the 
following: 

(1) Tissue culture of primate vascu¬ 
lar endothelium and smooth muscle 
cells. 

(2) Immunologic localization of com¬ 
plement (C*) on infarcted myocardial 
muscle cells and the morphology of in¬ 
farcted myocardium, 

(3) Study of host-cell-bacterial inter¬ 
actions. 

(4) Monitoring of a quality control 
of biochemical fractionation studies in 
general. 

(5) Morphology of microcytic 
anemia, 

(6) Diagnosis and classification of 
renal disease, 

(7) Diagnosis and classification of 
rare tumors and diagnosis of poorly 
differentiated tumors, and 

(8) Identification and localization of 
specific elements in sections of tissue 
utilizing the scanning-transmission 
mode of operation coupled with x-ray 
analysis. 

In addition, the article will be used 
in course on electron microscopy for 
pathology residents, medical and 
dental students and histology students 
in the School of Allied Health Sci¬ 
ences. Application received by Com¬ 
missioner of Customs: June 9. 1978. 

Docket No. 78-00271. Applicant: Lou¬ 
isiana State University and Agricul¬ 
ture and Mechanical College. Baton 
Rouge, La. 70803. Article: LKB 2128- 
010/Ultratome IV ultramicrotome and 
accessories. Manufacturer: LKB Pro- 
dukter AB. Sweden. Intended use of 
article: The article is intended to be 
used to section biological materials (in¬ 
cluding animal, bacteria, virus, para¬ 
site. and fungal specimens) for ultras- 
tructural study to reveal the patho¬ 
genies and pathology involved in 
animal cells during infectious or meta¬ 
bolic disorders. Investigation of the ul¬ 
trastructure of infectious agents for 
identification of viral agents and for 
determining virulence or replication 
properties will be conducted. In addi¬ 
tion, the article will be used in gradu¬ 
ate courses entitled, “Ultrastructure" 
and “Cytochemistry" to train gradu¬ 
ate students in the use and application 
of electron microscopy and train var¬ 
ious faculty researchers to use the 
electron microscope in solving individ¬ 
ual research problems. Application re¬ 
ceived by Commissioner of Customs: 
June 12. 1978. 

Docket No. 78-00272. Applicant: U.S. 
Merchant Marine Academy, Maritime 
Administration, U.S. Department of 
Commerce. Steamboat Road, Kings 
Point. N.Y. 11024. Article: Digital 
marine radar simulator. Model 
SY2080. Manufacturer: Solartron 
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Electronic Group Ltd., United King¬ 
dom. Intended use of article: The arti¬ 
cle is intended to be used for realistic 
training of students in the techniques 
of rapid evaluation of possible danger 
situations involving large vessels with¬ 
out having to actually board a vessel 
and get underw r ay. A large number of 
students will be instructed simulta¬ 
neously by the use of simulator and 
radar displays. Application received by 
Commissioner of Customs: June 12, 
1978. 

Docket No. 78-11273. Applicant: Uni¬ 
versity of Maryland School of Medi¬ 
cine, 655 West Baltimore Street, Balti¬ 
more. Md. 21201. Article: LKB 8800A 
Ultratome III ultramicrotome and ac¬ 
cessories. Manufacturer: LKB Pro- 
dukter AB, Sweden. Intended use of 
article: The article is intended to be 
used to prepare specimens of neural 
tissue in several nonmammalian and 
mammalian vertebrate species for ex¬ 
amination at the ultrastructural level. 
These ultrastructural studies will 
entail analyses of CNS tissue following 
experimental neuronal injury in am¬ 
phibians and mammals using conven¬ 
tional thin section and specialized cy- 
tochemical and autoradiographic tech¬ 
niques. Emphasis will be focused upon 
pathological changes in the spinal 
cord following transection in mammals 
and a comparative examination of cel¬ 
lular dynamics during successful re¬ 
generation following cord interruption 
in lower vertebrates. The article will 
also be used in the training of gradu¬ 
ate students involved in the above re¬ 
search. Application received by Com¬ 
missioner of Customs: June 13, 1978. 

Docket No. 78-00274. Applicant: Cor¬ 
nell University, Department of Chem¬ 
istry, Baker Laboratory, Ithaca, N.Y. 
14853. Article: LKB 14800-1 CryoKit 
and accessories. Manufacturer: LKB 
Produkter AB, Sweden. Intended use 
of article: The article is intended to be 
used for preparing thin sections of (a) 
intestinal mucosa of human, rat, 
rabbit, and chick species: (b) develop¬ 
ing teeth of young rodent; (c) adeno 
carcinomas and sarcomas from 
humans and rodents; (d) long bones of 
rodents including organ cultured ex¬ 
plants; (e) mimosa leaves. These prep¬ 
arations will be studied in the ion mi¬ 
croscope, and transmission and scan¬ 
ning electron microscopes with partic¬ 
ular attention being given to the exis¬ 
tence and location of diffusable ions 
<Na\ K\ Mg*\ Mn f \ Cl". P). The 
general goal of the investigation is to 
further elucidate the specific location 
and the nature of the cellular involve¬ 
ment of diffusable ions in biological 
material. Application received by Com¬ 
missioner of Customs: June 13, 1978. 

Docket No. 78-00275. Applicant: 
Duke University Medical Center, De¬ 
partment of Anatomy, Box 3011, 
Durham, N. C. ?7710. Article: Cryostat 


and accessories. Manufacturer: 
MERIC. France. Intended use of arti¬ 
cle: The article is intended to be used 
to freeze and maintain at low tempera¬ 
ture biological membrane specimens 
for x-ray diffraction studies. Experi¬ 
ments will be conducted to evaluate 
the structural effects of freezing bio¬ 
logical tissue by comparing x-ray 
structure before freezing to that after 
freezing. Application received by Com¬ 
missioner of Customs: June 13, 1978. 

Docket No. 78-00276. Applicant: 
North Carolina State University/Ra¬ 
leigh. N.C., School of Agriculture and 
Life Sciences, Department of Crop Sci¬ 
ence. Box 5151, Raleigh, N.C. 27650. 
Article: Particulate matter prediction 
metering equipment. Manufacturer: 
WD & HO Wills. United Kingdom. In¬ 
tended use of article: The article is in¬ 
tended to be used for studies of the tar 
content of tobacco. Experiments will 
be conducted to reduce tar levels in 
flue-cured tobacco with the objective 
of reducing health hazards associated 
with tobacco. The article paralyzes 
ground tobacco so that rapid termina¬ 
tion can be made on a large number of 
samples. Application received by Com¬ 
missioner of Customs: June 16. 1978. 

Docket No. 78-00277. Applicant: 
Midwest Research Institute/Solar 
Energy Research Institute Division, 
1536 Cole Boulevard, Golden, Colo. 
80401. Article: Electron Microscope, 
Model JEM 100 CX/SEG/SQH and 
accessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used to examine 
and chemically analyze materials of 
all kinds—metals, polymers, ceramics, 
semiconductors, composites, and bio¬ 
logical specimens—using magnifica¬ 
tions from 10 to more than 300,000 
times. Specific uses will involve failure 
analyses of solar devices, characteriza¬ 
tion of solar materials under develop¬ 
ment and support of basic studies by 
correlating material microstructure 
with performance. Application re¬ 
ceived by Commissioner of Customs: 
June 19. 1978. 

Docket No. 78-00278. Applicant. Na¬ 
tional Radio Astronomy Observatory 
Associated Universities, Inc.. 2010 
North Forbes Boulevard, Suite 100, 
Tucson. Ariz. 85705. Article: Klystron, 
Model VRB2113A30. Manufacturer 
Varjan A.^sociates of Canada Ltd., 
Canada. Intended use of article: The 
article is intended to be used as a 
phase-lockrd local oscillator in a milli¬ 
meter w T ave radio astronomy receiver 
used in conjunction with a microwave 
antenna to measure the intensity, po¬ 
larization. frequency and direction of 
cosmic radiation. Application received 
by Commissioner of Customs: June 19, 
1978. 

Docket No. 78-00279. Applicant: Pa¬ 
cific Northwest Laboratories—Depart¬ 
ment of Energy, P.O. Box 999, Rich¬ 


land, Wash. 99352. Article: COSPEC 
Model IVB including single gas IVB 
high sensitivity correlation spectrom¬ 
eter with accessories. Manufacturer: 
Barringer Research, Canada. Intended 
use of article: The article is intended 
to be used for the study of sulfur diox¬ 
ide and nitrogen dioxide emissions 
from pow’er plants or any other 
source. Dispersion and conversion 
from gas to particular tracking flume 
over long distances will be investigat¬ 
ed. Application received by Commis 
sioner of Customs: June 19, 1978. 

Docket No. 78-00280. Applicant: Uni¬ 
versity of California, San Diego, De¬ 
partment of Biology, B-022, La Jolla, 
Calif. 92093. Article: Electron micro¬ 
scope. Model H-300 and accessories. 
Manufacturer. Hitachi Ltd., Japan. In¬ 
tended use of article: The article is in¬ 
tended to be used to study biological 
structures at molecular, cellular and 
tissue levels. Considerable effort will 
be focused on the anaysis at many 
levels of the structure of nucleic acids. 
A detailed base sequence analysis will 
be carried out on transfer RNA mole¬ 
cules and the genetic regulatory re¬ 
gions of DNA of both prokaryotic and 
eukaryotic organisms. The structure 
of covalently-closed circular DNA 
form and replicating forms of bacte¬ 
rial plasmids (extrachromosomal ge¬ 
netic element) that are naturally oc¬ 
curring and have been constructed in 
vitro will be carried out with electron 
microscopy techniques. Another major 
project involves the fine structure of 
the RNA genome in defective animal 
viral particles and the mechanism of 
assembly of the bacterial virus 0X174. 
In addition, the article will be used for 
educational purposes in the course Bio 
204—Electron Microscopy course for 
students in biology. Application re¬ 
ceived by Commissioner of Customs: 
June 19, 1978. 

Docket No. 78-00281. Applicant: Uni¬ 
versity of California, San Diego. De¬ 
partment of Biology, B-022, La Jolla, 
Calif 92093. Article: Electron micro¬ 
scope, Model H-300 and accessories. 
Manufacturer: Hitachi Ltd.. Japan. In¬ 
tended use of article: The article is in¬ 
tended to be used to study biological 
structures at molecular, cellular and 
tissue levels. Considerable effort will 
be focused on the analysis at many 
levels of the structure of nucleic acids. 
A detailed base sequence analysis will 
be carried out on transfer RNA mole¬ 
cules and the genetic regulatory re¬ 
gions of DNA of both prokaryotic and 
eukaryotic organisms. The structure 
of covalently-closed circular DNA 
form and replicating forms of bacte¬ 
rial plasmids (extrachromosomal ge¬ 
netic element) that are naturally oc¬ 
curring and have been constructed in 
vitro will be carried out with electron 
microscopy techniques. Another major 
project involves the fine structure of 
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the RNA genome in defective animal 
viral particles and the mechanism of 
assembly of the bacterial virus 0X174. 
In addition, the article will be used for 
educational purposes in the course Bio 
204—Electron Microscopy course for 
students in biology. Application re¬ 
ceived by Commissioner of Customs: 
June 19. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richajrd M. Seppa. 

Director, Statutory 
Import Programs Stajf. 
[FR Doc. 78-22145 Filed 8-8-78; 8:45 ami 


[ 3510 - 25 ] 

TEXAS WOMAN'S UNIVERSITY 

Ddcifion on Application for Duty-froo Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651. 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington. 
D.C. 20230. 

Docket No. 78-00159. Applicant: 
Texas Woman’s University. Denton. 
Tex. 76204. Article: UV Laser micro- 
beam cell surgery system and accesso¬ 
ries. Manufacturer: BTG Biotechnik 
GmbH, West Germany. Intended use 
of article: The article is intended to be 
used in a research project entitled: 
Development of ordered neuronal 
networks in vitro and of a long-term si¬ 
multaneous single unit recording capa¬ 
bility using fixed-array, photoetched. 
high density multimicroelectrode sur¬ 
faces." The laser system will perform 
three primary tasks: (1) To elliminate 
specific neurons in tissue culture and 
to transect specific neuronal processes 
in order to achieve simple optically de¬ 
fined neuronal networks; (2) to pro¬ 
duce adhesion patterns of neuronal 
adhesion and ordered growth of their 
processes; (3) to effect controlled and 
reproducible penetration of thin di¬ 
electric layers insulating photoetched 
circuits in order to produce microelec¬ 
trodes of desired impedances. The ob¬ 
jective of this research project is to 
identify and solve the technical and 
nueurobiological problems involved 
with the development of ordered neur¬ 
onal networks invitro as well as to es¬ 
tablish a new method for the long 
term simultaneous monitoring of ex¬ 
tracellular activity from numerous 


neurons whose interconnections are 
all identifiable and under the control 
of the experimenter. This research 
will be carried out with graduate stu¬ 
dents and therefore serve to train 
them in these new techniques. In addi¬ 
tion, the article will be used to support 
courses being planned under the gen¬ 
eral heading of “Biophysical Methods 
in Cell Biology" on both the under¬ 
graduate and graduate level. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
ture in the United States. 

Reasons: The foreign article pro¬ 
vides a one micro focused spot and 
power densities of the order of 10” 
watts per square centimeter. The De¬ 
partment of Health, Education, and 
Welfare advises in its memorandum 
dated June 28. 1978, that (1) the fea¬ 
tures of the article described above are 
pertinent to the applicant’s intended 
purposes and (2) it knows of no domes¬ 
tic instrument or apparatus of equiva¬ 
lent scientific value to the foreign arti¬ 
cle for the applicant’s intended uses. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105. importation of duty-free 
educational and scientific materials.) 

Richard M. Seppa, 
Director; Statutory 
Import Programs Stajf. 

(FR Doc. 78-22157 Filed 8-8-78; 8:45 am) 


[ 3510 - 25 ] 

UNIVERSITY OF ARIZONA HEALTH SCIENCES 
CENTER 

D*d»ion on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6<c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651. 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 


Docket No. 78-00185. Applicant: Uni¬ 
versity of Arizona Health Sciences 
Center. 1501 North Campbell Avenue, 
Tucson. Ariz. 85724. Article: Eijhos- 
cope, Multi-Transducer, with accesso¬ 
ries. Manufacturer: Ausonics Pty., 
Ltd., Australia. Intended use of article: 
The article is intended to be used to 
generate diagnostic images in breast 
examinations, testicular examinations, 
and children’s skull and brain. In addi¬ 
tion, there is a great deal of diagnostic 
information which can be gained by 
this machine in other areas within the 
body, such as the abdomen, thyroid, 
and heart. w r hich are not achievable 
with currently available diagnostic ul¬ 
trasound instrumentation in this coun¬ 
try. Plans are to expand the tech¬ 
niques and anatomical areas of diag¬ 
nostic ultrasonic imaging. Resident 
physicians and medical students on 
the Radiology Service will use the di¬ 
agnostic ultrasonic images in their 
training. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
* instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons; The foreign article is a 
water coupled instrument which pro¬ 
vides simultaneous scanning with 
eight transducers to yield automated, 
rapid and standardized (with respect 
to equivalent resolution and grey 
scale) images. The Department of 
Health. Education, and Welfare ad¬ 
vises in its memorandum dated June 
28. 1978 that (I) the capabilities of the 
article described above are pertinent 
to the applicant's intended purposes 
and (2) it knows of no domestic instru¬ 
ment or apparatus of equivalent scien¬ 
tific value to the foreign article for the 
applicant’s intended uses. 

The Department of Commerce 
know's of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105. importation of duty-free 
educational and scientific materials.) 

Richard M. Seppa. 

Director , Statutory 
Import Programs Staff. 

(FR Doc. 78-22158 Filed 8-8-78; 8:45 ami 
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[ 3510 - 25 ] 

UNIVERSITY OF CALIFORNIA—SAN DIEGO 

Decision on Application for Outy-Froo Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00169. Applicant: Uni¬ 
versity of California, San Diego, La 
Jolla, Calif. 92093, c/o Air-Sea For¬ 
warders, Inc., 2375 Air Lane, P.O. Box 
948. San Diego, Calif. 92101. Article: 
Phywe ICP 22 Pulse cytophotometer 
(ICP 21 plus additional measuring 
chamber and photomultiplier tube). 
Manufacturer Phywe, West Germany. 
Intended use of article: The article is 
intended to be used to measure the 
amount of fluorescence emitted by 
cells passing through a focused beam 
of monochromatic light. The article 
can analyze a heterogeneous popula¬ 
tion of cells and quantify the number 
of cells containing a cells constituent 
that stains with fluorescent dye. Fur¬ 
ther, if varying amounts of the dye are 
taken up, a two dimensional hitogram 
is created with number of cells on the 
ordinate and quantity of fluorescence 
on the abiscissa. The experiments to 
be conducted include the following: (1) 
Investigation of the effect of hormone 
and drugs upon the proliferation of 
lymphocytes, (2) investigation of the 
effect of chemotherapy upon tumor 
cells and normal bone, marrow cells 
obtained from patients and from ex¬ 
perimental animals with tumors, (3) 
biochemical studies of transplanted 
human tumor cells, and (4) studies of 
the events that control a cell’s entry 
into the cycle of biochemical activity 
that results in cell division. The article 
will also be used for educational pur¬ 
poses in the field of biology, molecular 
biology, biochemistry and pharmacol¬ 
ogy. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides accurate detection of fluores¬ 
cence from individual stained cells and 
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broad band ultraviolet excitation down 
to 200 nanometers (nm). The Depart¬ 
ment of Health. Education, and Wel¬ 
fare advises in its memorandum dated 
June 28, 1978, that (1) the capabilities 
of the articles described above are per¬ 
tinent to the applicant’s intended pur¬ 
poses and (2) it knows of no domestic 
instrument or apparatus that provides 
the pertinent features of the article. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105, importation of duty-free 
educational and scientific materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

[FR Doc. 78-22159 Filed 8-8-78: 8:45 am] 


[ 3510 - 25 ] 

UNIVERSITY OF KANSAS MEDICAL CENTER, ET 
AL 

Consolidated Decision on Applications for 
Duty-Free Entry of Electron Microscopes 

The following is a consolidated deci¬ 
sion on applications for duty-free 
entry of electron microscopes pursu¬ 
ant to section 6(c) of the Educational, 
Scientific, and Cultural Materials Im¬ 
portation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897) and the regulations 
issued thereunder as amended (15 
CFR 301). (See especially § 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this con¬ 
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in room 6886C of the Department 
of Commerce Building, at 14th and 
Constitution Avenue NW., Washing¬ 
ton, D.C. 20230. 

Docket No. 78-00234. Applicant: Uni¬ 
versity of Kansas Medical Center, 39th 
and Rainbow Boulevard, Kansas City, 
Kans. 66103. Article: Electron Micro¬ 
scope, Model EM 10A and accessories. 
Manufacturer Carl Zeiss, West Ger¬ 
many. Intended use of article: The ar¬ 
ticle is intended to be used for con¬ 
ducting the following research: (a) 
High resolution studies of mineraliza¬ 
tion of matrix vesicles derived from 
cartilage and bone cells to determine 
the crystalline nature of mineral 
formed and how the biological mem¬ 
branes of the matrix vesicles change 
during mineralization; (b) freeze-frac¬ 
ture EM studies of unfixed epiphyseal 
growth plate during growth and min¬ 
eralization; (c) nature of intracellular 
junctions in renal tubular epithelial 
cells in normal and diseased humans; 
(d) abnormal mineralization of bone in 


patients with chronic renal disease 
who are on prolonged dialysis; and (e) 
ultrastructure of human tumor cells of 
various types taken at surgery to con¬ 
firm or establish a new diagnosis not 
determined by convential light micros¬ 
copy. In addition, the article will be 
used to train resident doctors in Pa¬ 
thology to use electron microscopy in 
their future diagnostic work and grad¬ 
uate students in Pathology for patho¬ 
logical research. Article ordered: 
March 27. 1978. 

Docket No. 78-00244. Applicant: 
Shriners Burns Institute, 610 Texas 
Avenue, Galveston. Tex. 77550. Arti¬ 
cle: Electron Microscope. Model JEM 
100CX SEG high resolution and acces¬ 
sories. Manufacturer: JEOL Ltd. In¬ 
tended use of article: The article is in¬ 
tended to be used for the study of a 
variety of biological materials includ¬ 
ing human skin and scars, vascular tis¬ 
sues, endocrine tissues, cell mem¬ 
branes, etc. The ultrastructural and 
biological aspects of hypertrophic 
scars will be characterized and com¬ 
pared in studies designed to elucidate 
the differences between these scars 
and normal skin. The permeability of 
capaillaries and venules of the scar tis¬ 
sues to electron dense markers will be 
examined in a variety of scars of var¬ 
ious ages and origins in studies de¬ 
signed to investigate the etiology of 
hypertrophic scars and keloid forma¬ 
tions in man. Article ordered: March 
27, 1978. 

Docket No. 78-00246. Applicant: 
Duke University, Durham, N.C. 27706. 
Article: Electron Microscope. Model 
EM 9S-2 and accessories. Manufactur¬ 
er Carl Zeiss, West Germany. Intend¬ 
ed use of article: The article is intend¬ 
ed to be used in the study of the 
normal and pathological structures of 
the eye. The experiments to be con¬ 
ducted include the evaluation of speci¬ 
mens taken from human eyes during 
surgery (biopsies) to study the nature 
of eye diseases. Specifically, specimens 
will be taken from the inside of the 
eye during vitrectomy and from dis¬ 
eased corneas that are removed at the 
time of corneal transplantation. Other 
animal experiments are planned to 
study the potential benefits of drugs 
injected into the eye. In further 
animal experiments, fibroblasts will be 
injected into the vitreous cavity to 
simulate intraocular scar tissue forma¬ 
tion as it occurs after eye injury. The 
objective of all studies is to better un¬ 
derstand human eye disease and by 
simulating these diseases in animal 
eyes to find appropriate medications 
to treat them. In addition, the article 
will be used to teach medical students 
as well as postdoctoral fellows in elec¬ 
tron microscopic techniques. Article 
ordered: April 21. 1978. 

Docket No. 78-00259. Applicant: 
Hahnemann Medical College. 230 
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North Broad Street, Philadelphia. Pa. 
19102. Article: Electron Microscope, 
Model EM 10A and accessories. Manu¬ 
facturer. Carl Zeiss. West Germany. 
Intended use of article: The article is 
intended to be used to examine bio¬ 
logical materials and inorganic parti¬ 
cles. The research projects will in¬ 
clude: (a) Morphometry of cytoplasmic 
organelles in liver cell injury, Co) anal¬ 
ysis of subcellular differentation in 
embryonic tissues and tumors, (c) ul- 
trastructural cytochemistry of base¬ 
ment membrane formation, (d) analy¬ 
sis of the structure and function of Le¬ 
gionnaires' disease organism. In addi¬ 
tion, the article will be used in the 
course entitled General and Systemic 
Pathology for both medical and gradu¬ 
ate students. Application received by 
Commissioner of Customs: June 2. 
1978. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles 
for such purposes as these articles are 
intended to be used, was being manu¬ 
factured in the United States at the 
time the articles were ordered. 

Reasons: Each foreign article to 
which the foregoing applications 
relate is a conventional transmission 
electron microscope (CTEM). The de¬ 
scription of the intended research 
and/or educational use of each article 
establishes the fact that a comparable 
CTEM is pertinent to the purposes for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States 
either at the time of order of each ar¬ 
ticle described above or at the time of 
receipt of application by the U.S. Cus-* 
toms Service. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in¬ 
tended to be used, which was being 
manufactured in the United States 
either at the time of order or at the 
time of receipt of application by the 
U.S. Customs Service. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105, importation of duty-free 
educational and scientific materials.) 

Richard M. Seppa, 
Director, Statutory 

Import Programs Staff. 

[FR Doc. 78-22160 Filed 8-8-78; 8:45 am] 


[ 3510 - 25 ] 

UNIVERSITY OF MARYLAND AT BALTIMORE 
HOSPITAL AND PROFESSIONAL SCHOOLS, 
ET AL. 

Consolidated Decision on Applications for 
Duty-Free Entry of Accessories for Foreign 
Instruments 

The following is a consolidated deci¬ 
sion on applications for duty-free 
entry of accessories for foreign instru¬ 
ments pursuant to section 6(c) of the 
Educational. Scientific, and Cultural 
Materials Importation Act of 1966 
(Pub L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). (See especially 
§301.11(e).) 

A copy of the record pertaining to 
each of the applications in this con¬ 
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart¬ 
ment of Commerce Building, at 14th 
and Constitution Avenue, NW„ Wash¬ 
ington, D.C. 20230. 

Docket No. 78-00161. Applicant: Uni¬ 
versity of Maryland at Baltimore Hos¬ 
pital and Professional Schools, 660 
West Redwood Street, Baltimore, Md. 
21201. Article: Universal Cassette for 
Elmiskop 1/1A without magazine. 
Manufacturer. Siemens Corp., West 
Germany. Intended use of article: The 
article is an accessory to an existing 
electron microscope which is being 
used for the instruction of Pathology 
712 (Light and Electron Microscopy 
Laboratory) students in basic research 
techniques used in electron micros¬ 
copy with which they are to begin 
their thesis research program. Appli¬ 
cation received by Commissioner of 
Customs: March 6, 1978. Advice sub¬ 
mitted by Commissioner of Customs: 
June 28, 1978. 

Docket No. 78-00189. Applicant: 
Minnesota Department of Health, 717 
Delaware Street SE.. Minneapolis, 
Minn. 55440. Article: Hitachi Model 
HK-6 large angle tilting device with 
accessories. Manufacturer: Hitachi, 
Ltd., Japan. Intended use of article: 
The article is intended to be used for 
studies of environmental samples of 
micro-particulates including asbestos 
and other mineral particles. The crys¬ 
tal structure of the minerals will be 
identified through analysis of electron 
diffraction patterns taken at specific 
angles of specimen tilt. Application re¬ 
ceived by Commissioner of Customs: 
April 14. 1978. Advice submitted by 
the Department of Health, Education, 
and Welfare on: June 28,1978. 

Docket No. 78-00200. Applicant: Uni¬ 
versity of California—Lawrence Berke¬ 
ley Laboratory, L Cyclotron Road 
Road, Berkeley, Calif. 94720. Article: 
High Resolution Goniometer. Manu¬ 
facturer: Carl Zeiss, West Germany. 
Intended use of article: The article is 


an accessory to an existing electron 
microscope and will be used for obser¬ 
vation of thin sections of biological 
material; blood, bone marrow, lungs, 
conjuctiva, brain, and neural ganglia 
of pollutant-exposed animals will be 
examined. In addition, the hydrocar¬ 
bon and rubber producing tissue of 
Guayule will be studied. Changes in 
morphology, enzyme content and lo¬ 
calization membrane relationships, 
etc. which occur in the cells of these 
tissues in response to non-nuclear pol¬ 
lutants will be investigated. The influ¬ 
ence of magnetic fields on the growth 
and architecture of the brain and the 
organization of actin in non-muscle 
cells, and the expression of viruses as¬ 
sociated with atherosclerosis and 
cancer will be studied. Application re¬ 
ceived by Commissioner of Customs: 
April 14, 1978. Advice submitted by 
the Department of Health, Education, 
and Welfare on: June 28, 1978. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles, 
for the purposes for which the articles 
are intended to be used, is being manu¬ 
factured in the United States. 

Reasons: The applications relate to 
compatible accessories for instruments 
that have been previously imported 
for the use of the applicant institu¬ 
tions. The articles are being manufac¬ 
tured by the manufacturers which 
produced the instruments with which 
they are intended to be used. We are 
advised by the Department of Health, 
Education, and Welfare (HEW) in the 
respectively cited memoranda that the 
accessories are pertinent to the appli¬ 
cant's intended uses and that it knows 
of no comparable domestic articles. 

The Department of Commerce 
knows of no similar accessories manu¬ 
factured in the United States which 
are interchangeable with or can be 
readily adapted to the instruments 
with which the foreign articles are in¬ 
tended to be used. 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105, importation of duty-free 
educational and scientific materials.) 

CFR Doc. 78-22161 Filed 8-8-78: 8:45 am] 


[ 3510 - 25 ] 

WOODS HOLE OCEANOGRAPHIC INST. 

Decision on Application for Duty-Freo Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
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the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651. 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW„ Washington, 
D.C. 20230. 

Docket No. 78-00196. Applicant: 
Woods Hole Oceanographic Institu¬ 
tion. Water Street, Woods Hole, Mass. 
02543. Article: Structural frame for re¬ 
search submersible “Alvin". Manufac¬ 
turer: TiFab Titanium Ltd., Canada. 
Intended use of article: The article is 
intended to be used with the research 
submersible ALVIN for studies of 
physical, biological and geological 
properties of the ocean bottom. Densi¬ 
ty, salinity, temperature, sound propa¬ 
gation characteristics of seawater, den¬ 
sity, hardness, shear strength and 
compressive strength of ocean bottom 
soil and rock samples; biological fea¬ 
tures of ocean bottom plant and 
animal life will be investigated. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides high strength (can easily support 
16.5 tons because it is as strong as 
stainless steel but half as heavy), re¬ 
markable corrosion resistance to 
almost every known type of corrosion 
(especially sea water), and lightweight 
*<1.3 tons, twice the weight of alumin¬ 
ium but four times as strong). The Na¬ 
tional Oceanic and Atmospheric Ad¬ 
ministration advises in its memoran¬ 
dum dated June 26, 1978 that (1) the 
features of the article described above 
are pertinent to the applicant's intend¬ 
ed purposes and (2) it knows of no do¬ 
mestic instrument or apparatus which 
can provide all the pertinent features 
of the article. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal domestic assistance pro¬ 
gram No. 11.105, importation of duty-free 
educational and scientific materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

tFR Doc. 78-22162 Filed 8-8-78; 8:45 ami 


[ 3510 - 13 ] 

National Bureau of Standard* 
BUILDING TECHNOLGY ADVISORY COMMITTEE 
Open Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act, 5 
U.S.C. App., notice is hereby given 
that a meeting of the Metric Conver¬ 
sion Subcommittee of the Building 
Technology Advisory Committee will 
be held on September 7, 1978, in the 
office of Ezra D. Ehrenkrantz. Ezra D. 
Ehrendrantz & Associates, 19 West 
44th Street, New York, N.Y. The 
meeting will convene on September 7, 
1978, at 10:30 a.m. 

The purpose of this meeting is to 
review issues relating to metric conver¬ 
sion and formulate for submission to 
the Building Technology Advisory 
Committee recommendations for the 
Bureau's building technology pro¬ 
grams. 

The public is invited to attend, and 
the Chairman will entertain comments 
or questions at an appropriate time 
during the meeting. 

Further information concerning this 
meeting may be obtained by contact¬ 
ing Samuel Kramer, National Engi¬ 
neering Laboratory, National Bureau 
of Standards. Building 225, Room A- 
151, Washington, D.C. 20234, 301-921- 
3231. 

Dated: August 3, 1978. 

Ernest Ambler, 
Director. 

[FR Doc. 78-22175 Filed 8-8-78; 8:45 am] 


[ 3510 - 17 ] 

Notional Telecommunications and Information 
Administration 

ELECTROMAGNETIC RADIATION 
MANAGEMENT ADVISORY COUNCIL 

Open Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act, notice is hereby given that the 
Electromagnetic Radiation Manage¬ 
ment Advisory Council will meet from 
9:30 a.m. to 5:30 p.m. on August 30 and 
from 9 a.m. to 5:30 p.m. on August 31 
in Room 540, 1800 G Street NW., 
Washington, D.C. 

The Council advises the Secretary of 
Commerce on the biological effects of 
radiowaves and other forms of electro¬ 
magnetic radiation. First established 
in the Executive Office of the Presi¬ 
dent. the Council advised the Director 
of Telecommunications Management 
from 1968 to 1970, and the Director of 
the Office of Telecommunications 
Policy (OTP) from 1970 to 1978. OTP 
was abolished on March 26. 1978, and 
most of its functions were absorbed by 
the Commerce Department's new Na¬ 
tional Telecommunications and Infor¬ 


mation Administration (NTIA). The 
Council reports to the Secretary 
through NTIA’s Administrator/ .the 
Assistant Secretary for Communica¬ 
tions and Information. 

Agenda items for the meeting in¬ 
clude discussions of: (1) The impact of 
the OTP/NTIA reorganization on 
Council programs; (2) domestic and in¬ 
ternational activities pertaining to 
electromagnetic radiation standards; 
(3) electromagnetic radiation environ¬ 
ments and exposure; and (4) future 
Council actions and work program. 

The meeting will be open to the 
public. Oral questions and comments 
will be allowed, time permitting. Writ¬ 
ten questions and comments may be 
submitted before or after the meeting. 
Public seating will be available on a 
first-come, first-served basis. Copies of 
the minutes will be provided upon re¬ 
quest when available. 

Inquiries may be addressed to the 
Committee Control Officer. Mr. 
Robert Frazier, NTIA, 1800 G Street 
NW.. Washington. D.C. 20504, tele¬ 
phone, 202-395-3102. 

Dated: August 4, 1978. 

Cheryl C. Dodson, 
Committee Liaison Officer , Na¬ 
tional Telecommunications 
and Information Administra¬ 
tion. 

CFR Doc. 78-22228 Filed 8-8-78; 8:45 am] 


[ 3510 - 22 ] 

Notional Oceanic and Atmospheric 
Administration 

RALPH QUINLAN 
Receipt of Application for Permit 

Notice is hereby given that an appli¬ 
cant has applied in due form for a 
permit to take marine mammals as au¬ 
thorized by the Marine Mammal Pro¬ 
tection Act of 1972 (16 U.S.C. 1361- 
1407), and the regulations governing 
the taking and importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: Mr. Ralph Quinlan, 
QUINLAN MARINE ATTRACTIONS. 
Route 3 Box 540, Lincolnton, N.C. 
28092. 

2. Type of permit: Public display. 

3. Name and number of animals: At¬ 
lantic bottlenose dolphins (Tursiops 
truncatus), 6. 

4. Type of activity: To take six (6) 
bottlenose dolphins and maintain in a 
permanent facility. 

5. Location of take: Gulf of Mexico 
in the area of the mouth of the Missis¬ 
sippi River. 

6. Period of activity: 2 years. 

The arrangements and facilities for 
transporting and maintaining the 
marine mammals requested in the 
above described application have been 
inspected by a licensed veterinarian. 
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who has certified that such arrange¬ 
ments and facilities are adequate to 
provide for the well-being of the 
marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register 
the Secretary of Commerce is forward¬ 
ing copies of this application to the 
Marine Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests 
for a public hearing on this applica¬ 
tion should be submitted to the Assist¬ 
ant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service, De¬ 
partment of Commerce, Washington, 
D.C. 20235, on or before September 8. 
1978. Those individuals requesting a 
hearing should set forth the specific 
reasons w r hy a hearing on this particu¬ 
lar application would be appropriate. 
The holding of such hearing is at the 
discretion of the Assistant Administra¬ 
tor for Fisheries. 

All statements and opinions con¬ 
tained in this application are summar¬ 
ies of those of the applicant and do 
not necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are availa¬ 
ble for review in the following offices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service. 3300 White¬ 
haven Street NW.. Washington, D.C. 

Regional Director, National Marine Fish¬ 
eries Service. Southeast Region. Duval 
Building. 9450 Roger Boulevard, Saint Pe¬ 
tersburg, Fla. 33702. 

Regional Director, National Marine Fish¬ 
eries Service. Northeast Region. Federal 
Building, 14 Elm St., Gloucester. Mass. 
01930. 

Regional Director. National Marine Fish¬ 
eries Service. Southwest Region. 300 South 
Ferry Street, Terminal Island. Calif. 90731. 

Dated: August 3, 1978. 

Winfred H. Meibohm, 
Associate Directory National 
Marine Fisheries Service. 

[FR Doc. 78-22215 Filed 8-8-78: 8:45 am] 


[ 3510 - 22 ] 

National Oceanic and Atmospheric 
Administration 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

NOTICE OF ISSUANCE OF PERMIT TO TAKE 
MARINE MAMMALS 

On June 14, 1978, notice was pub¬ 
lished in the Federal Register (43FR 
25704), that an application had been 
filed with the National Marine Fisher¬ 
ies Service by U.S.S.R. Ministry of 
Fisheries Administration for Conser¬ 


vation and Reproduction of Fish Re¬ 
sources and Regulation of Fishing, 
Verkhnyaya Kranoselskaya Ulitsa, 17a 
Moscow, U.S.S.R. 107140, for a scien¬ 
tific research permit to take 200 
walrus (Odobenns rosmarus) a species 
under the jurisdiction of the Fish and 
Wildlife Service, and 100 ribbon seals 
{Phoca fasciata), 200 harbor seals 
(Phoca vitulina), 350 ringed seals 
(Phoca hispida ), and 100 bearded seals 
(Erignathus barbartus ), species under 
the Jurisdiction of the National 
Marine Fisheries Service. 

Notice is hereby given that on 
August 3. 1978, as authorized by the 
provisions of the Marine Mammal Pro¬ 
tection Act of 1972 (16 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service and the Fish and Wildlife 
Service jointly issued a scientific re¬ 
search permit for that part of the 
above taking which deals with the 750 
ice seals requested. 

The portion of the request relating 
to walrus as described in the applica¬ 
tion has been denied on the grounds 
that the management program estab¬ 
lished by the State of Alaska would be 
adversely impacted if an additional 
take were authorized. 

The period August 4-28, which is the 
time during which U.S. researchers 
will participate, has been authorized 
for the activities requested. The 
permit is available for review in the 
following offices. 

Assistant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service. 3300 Whi¬ 
tehaven Street NW.. Washington. D.C. 
Director. Fish and Wildlife Service. 18th 
and C Streets NW., Washington, D.C. 
20240: and 

Regional Director, National Marine Fisher¬ 
ies Service. Alaska Region, P.O.. Box 1668. 
Juneau, Alaska 99802. 

Dated: August 3. 1978. 

Terry L. Leitzell, 
Assistant Administrator for 
Fisheries , National Marine 
Fisheries Service. 

CFR Doc. 78-22166 Filed 8-8-78: 8:45 am] 


[ 3510 - 22 ] 

WITHDRAWAL OF PERMIT APPLICATION FOR 
MARINE MAMMALS 

On May 8, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
19700). that an application had been 
filed with the National Marine Fisher¬ 
ies Service by Mystic Marinelife 
Aquarium, Mystic, Conn. 06355, for a 
public display permit to take four (4) 
Atlantic bottlenose dolphins ( Tursiops 
truncatus ). 

Notice is hereby given that Mystic 
Aquarium has requested to withdraw 


the application, and that the request 
to withdraw was acknowledged and ac¬ 
cepted without prejudice by the Na¬ 
tional Marine Fisheries Service on 
August 3, 1978. 

Dated: August 3. 1978. 

Winfred H. Meibohm, 
Associate Director , 

National Marine Fisheries Service. 

CFR Doc. 78-22167 Filed 8-8-78; 8:45 am] 


[ 3710 - 92 ] 

DEPARTMENT OF DEFENSE 

Department of the Army 
SHORELINE EROSION AOVISORY PANEL 
Open Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), notice is hereby 
given of a meeting of the Shoreline 
Erosion Advisory Panel on September 
20-22, 1978. 

The meeting will held in the meet¬ 
ing room of the Sherwood Inn. 400 
Northeast 45th Street. Seattle. Wash., 
from 0830 hours to 1530 hours on Sep¬ 
tember 20; from 0815 hours to 1650 
hours on September 21, and from 0830 
hours to 1040 hours on September 22. 

The September 20, 1978 session will 
be devoted to a briefing and field trip 
to the Oak Harbor, Washington, shor¬ 
eline erosion control demonstration 
site to view and discuss the erosion 
control devices installed at this site; 
the September 21, session and Septem¬ 
ber 22, morning session will be devoted 
to discussions and presentations from 
the various districts concerned on the 
status of the Geneva State Park, Ohio, 
Port Wing, Wis., Kotzebue. Alaska, 
Fontainebleau State Park, La., and 
Slaughter and Kitts Hummock Beach, 
Del. demonstration sites; discussion of 
alternate sites for Bulls Island, S.C., 
and Unalakeet, Alaska; status reports 
from the working groups of the panel; 
status of the monitoring program; a 
presentation on erosion at Puget 
Sound; and information dissemination 
discussion. 

Participation by the public is sched¬ 
uled for 1600 to 1630 hours on Septem¬ 
ber 21, 1978. 

The meeting will be open to the 
public subject to the following: 

1. Since seating capacity of the 
meeting room at the Sherwood Inn is 
limited, advance notice of intent to 
attend, although not required, is re¬ 
quested in order to assure adequate ar¬ 
rangements for those wishing to 
attend. 
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2. Oral participation by public atten¬ 
dees is encouraged during the time 
scheduled on the agenda, written 
statements may be submitted prior to 
the meeting or up to 30 days after the 
meeting. 

Inquiries and notice of intent to 
attend the meeting may be addressed 
to Col. John H. Cousins. Executive 
Secretary. Shoreline Erosion Advisory 
Panel. Kingman Building. Port Bel- 
voir, Va. 22060. telephone 202-325- 
7000. 

Dated: July 25, 1978. 

By authority of the Secretary of the 
Army. 

Rome D. Smyth, 

Colonel* U.S. Army, Director , Ad¬ 
ministrative Management* 
TAGCEN. 

[FR Doc. 78-22202 Piled 8-8-78; 8:45 am] 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

[Release No. 2] 

MANDATORY OIL IMPORT PROGRAM 

OH Import Allocations and Licensing July 1-31, 
1978 

The fee-exempt allocations and li¬ 
censes issued in accordance with Presi¬ 
dential Proclamation 3279, as amend¬ 
ed, during the period July 1-31, 1978, 
are given in the following tables. The 
allocations are listed for the appropri¬ 
ate sections of 10 CFR 213 under 
which the allocations are made. 

Also published is a tabulation of the 
fee-paid crude oil and product licenses 
and a listing of the sale and reassign¬ 
ment of fee-exempt crude and unfin¬ 
ished oil licenses issued during the 
month of July 1978. 

Release No. 1 was published in the 
Federal Register on July 20, 1978 (43 
FR 31192). The initial release covered 
the issuance of allocations and licenses 
for the period from the beginning of 
the current allocation year. May 1, 
1978, through June 30, 1978. The re¬ 
leases will continue to be issued on a 
monthly basis. 

Dated: August 2,1978. 

George E. Hall, Jr. 
Acting Assistant Administrator, 
Fuels Regulation, Economic 
Regulatory Administration. 

Index 

Table and Title 

1— Sales of fee-exempt licenses, 10 CFR 
213.22. 

2— Fee-exempt allocation for imports of Ca¬ 
nadian oU based on exchange for domestic 
oU. 10 CFR 213.28(b). 

3— Fee-exempt allocations based on new, ex¬ 
panded, and reactivated refining capacity, 
10 CFR 213.29. 

4— Fee-paid licenses issued, 10 CFR 213.35. 

5— Fee-exempt licenses issued as a result of 
decisions and orders from the Office of 
Hearings and Appeals. 


U.S. DEPARTMENT OF ENERGY OFFICE OF OIL IMPORTS ALLOCATION JULY 1- 

31, 1978 

Table 1 —Oil import licenses sold pursuant to sec. 213.22(d) 



Seller 

Buyer Date 

Commodity 

Barrels sold 

DISTRICT I-IV 

/\TT ,<v>r> 


. Union Carbide.... July 6.1977_ 

. Unfinished.. 

103,778 






DISTRICT V 


Union Carbide __Texaco_....- July 14. 1977™.. Crude....—— 39,420 

.{jo _ . , , .do ,,, ITt T - TT _-. .do.... ......do 39.420 

......do .. .do__ —do -....do —-- 18,284 


Table 2.— Canadian crude oil—Exchange of material not allocated under pL 214. sec. 

213.28(b) 


Company 

Address 

Exchange volume 
licensed total 
barrels 

AchlanH Oil 

. Ashland. Ky. 

1.095,000 



Table 3.- 

-Crude and unfinished oils—refinery sec. 213.29 


Company 

Plant location On-stream 1977 inputs Allocation 

date B/CD total barrels 


| . . Aransas Pass, Tex ........... Jan. 1, 1978 

238,498 




Table 4 .-Fee-paid licenses issued sec. 213.35 


Company Date 

License quantity 
total barrels 

FINISHED PRODUCTS-PREPAID 

Sunchem (division of Sunoco) 
Douglas J Fletcher Jr 

.... July 5.1978._ 

40,000 


280 

Tejas Cas Corp ..,,,, 

_.do. 

4,333 

Industrial Solvents 

...do.. . . 

40,000 

p,rtnH Hnjw InrfiMtriM 

. ... Julvfi 1978. 

2,500 

Anter Me r 1oe . 


200 

Douglas Fletcher. 

. .. . . Julv 13. 1978.~ 

520 

Charter chpmi«iis. 


10,800 

Asiatic Petroleum C° 


1,000,000 

IVtmlpiim. 


793,650 

Atroo Welding Products . .. 

_July 20. 1978.. 

13,500 

rannrift . 

.. . .... July 24, 1978. 

35,000 

Ashland Oll Co /Allied 

... . ..July 25. 1978. 

250.000- 

Wnwurrl C Muxvin 


20 

Non-Fluid IntemaUonal Ltd... 

1""!!!!!!!!!”™!"”!!!_July 26. ms. 

126 

CRUDE OIL—BOND POSTED 

Exxon Corp «« 

.. . . July 5. 1978._ 

15,000,000 

Amoco Oil Co 

.— -r - ~ T .-.—do. 

5.000.000 

Do 

...—..do. 

5.000.000 

DO ... .. 


5,000,000 

TV* . 

.......do. 

5.000.000 

National Cooperative Refining Association----— .do. 

TA»o/>n T nr ... . . . JlllV 12. 1978. 

645.000 

2.400,000 

Do 

.. .do...._ 

1,100,000 

TV* . . . . . . . 


7,300.000 

no . 


6.000.000 

Marathon nil Cn. 

...-. July 13, 1978. 

5.000.000 

Vnrh Industries Inc 


1,300,000 

nULli AllUUOtilVOl 411V 

Chevron U.SA., Inc . 

July 17.1078.ZZ 

5,000.000 

Gulf OU Co UJS . 

. . . .... July 18, 1978. - 

10.000,000 

Farmland Independent. . 

Occidental p*»t rrk l** ,im rv* m 

_ _ _July 20. 1978. 

3.000.000 

841.187 

Ashland Oil Inc . 

.-. do _— 

5,000.000 



FINISHED PRODUCTS-BOND POSTED 

Exxon Corp . 

....... July 5. 1978 .- 

6.000.000 

Texaco, Inc..... --- 

Metropolitan Petroleum .....— 

T jilrphpfiH PirvllnP 

_____ July 12, 1978 .. 

3.000.000 

_____ July 13. 1978 . 

.. July 18.1978 .- 

793,650 

200.000 

Petro Tex c^pmiwii . 

. July 20. 1978 _ 

50.000 

Chevron, PSA ., . 

....... July 24,1978. 

1,500.000 

Shell OU Co. 


1,000.000 
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Table 5.—Fee-exempt licenses issued as result of decisions and orders of the Office of 

Hearings and Appeals 


Company 


Date 

Commodity 

Barrels 

Champlain Petroleum. 


....... .. Apr. 21. 1978. 

... Cnirip 

1,120.251 

2,802.285 

Irving Oil Corp. 


. July 5 , 1978 

Residual 






[FR Doc. 78-21978 Filed 8-8-78; 8:45 am] 


[ 6740 - 02 ] 

Federal Energy Regulatory Commission 
ALGONQUIN GAS TRANSMISSION CO. 

[Docket No. RP72-110] 

Rate Change Pursuant to Purchased Gas Cost 
Adjustment Provision 

August 2, 1978. 

Take notice that Algonquin Gas 
Transmission Co. (" Algonquin Gas”), 
on July 14, 1978, tendered for filing 
43d Revised Sheet No. 10 to its FERC 
Gas Tariff, First Revised Volume No. 
1 . 

The above-mentioned tariff sheet is 
being filed pursuant to Algonquin Gas’ 
purchased gas cost adjustment provi¬ 
sion set forth in section 17 of the gen¬ 
eral terms and conditions of its FERC 
Gas Tariff, First Revised Volume No. 
1. The rate adjustment amounting to a 
net decrease of $.0139 per MMBtu in 
Algonquin Gas’ sales rates under ap¬ 
plicable rate schedules is being filed to 
amortize the balance in Algonquin 
Gas’ unrecovered purchased gas cost 
account. 

The proposed effective date of the 
revised tariff sheet is September 1, 
1978. 

A copy of this filing is being served 
upon all affected parties and interest¬ 
ed State commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10 ). All such petitions 
or protests should be filed on or before 
August 21, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken but will not serve to make prot- 

estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-22194 Filed 8-8-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER76-495; Opinion No. 19, 
(Phase ID] 

Carolina Powar A Light Co. 

Opinion and Ordor Affirming In Part and Re¬ 
versing In Part Initial Decision and Establish¬ 
ing Just and Reasonable Rates 

August 2,1978. 

Harry A Poth, Jr., Robert T. Hall, 
III, William E. Graham, Jr., and 
Charles B. Robson, Jr., for Carolina 
Power & Light Co. Thomas J. Bolch 
and William T. Crisp for North Caroli¬ 
na Electric Membership Corp. and 
Four County Electric Membership 
Corp. Hugh Q. Wells for North Caroli¬ 
na Electric Membership Corp. James 
N. Horwood, Daniel J. Guttman, Fran¬ 
cis E. Francis. Peter K. Matt, Louis B. 
Meyer and David R. Strauss for Elec¬ 
tricities of North Carolina and the 
cities of Bennettsville and Camden, 
S.C. Cyril S. Wofsy, James T. 
McManus, Jon B. Alper, Kristina Ny- 
gaard and Eugene R. Elrod for the 
staff of the Federal Power Commis¬ 
sion. 

This proceeding is before the Com¬ 
mission on exceptions to an initial de¬ 
cision issued September 7. 1977. 1 The 
proceeding involves a filing made by 
Carolina Power & Light Co. (CP&L) 
on January 30, 1976, for a new resale 
service schedule RS-11 applicable for 
sales to its wholesale customers and 
intended to increase its revenues by 
approximately $33.57 million for the 
12-month period ending December 31, 
1976. The increase was allowed to go 
into effect subject to refund on May 1, 
1976, pending hearings thereon and 
determination of the reasonableness 
of the proposed rate and revenue 
changes. 

The base rates here in issue have 
since been replaced by a further pro- 


*The proceeding began before the former 
Federal Power Commission. Pursuant to the 
Department of Energy Organization Act, it 
is now before this Commission. See section 
402(a) and 705(b) of that statute. See also 
the joint regulation of October 1, 1977, enti¬ 
tled “Transfer of Proceedi ngs t o the Secre¬ 
tary of Energy and the FERC.” 10 CFR 
1000.1. Accordingly, the term “Commission” 
refers to the Federal Power Commission 
when used with respect to the period prior 
to October 1, 1977, and to this Commission 
when used otherwise. 


posed increase filed by CP&L on June 
29, 1977, in docket No. ER77-485 by 
which the company seeks an addition¬ 
al $10.4 million annually. Consequent¬ 
ly, we are dealing in this decision with 
the appropriate rates for a locked in 
period of 20 months’ duration, com¬ 
mencing May 1, 1976 and ending De¬ 
cember 29, 1977, when the superceding 
rates became effective subject to a 
refund requirement. 

Exceptions to this initial decision 
and replies to exceptions have been 
filed by staff and all parties to the 
proceedings. Issues not discussed 
herein either have not been excepted 
to or, having been considered by us on 
our review of the record, have been 
found properly decided by the admin¬ 
istrative law judge. 

I. Cost of Service 

A. WORKING CAPITAL 

The administrative law judge denied 
CP&L’s request for an allowance for 
cash working capital for inclusion in 
its rate base equal to 45 days estimat¬ 
ed expenditures for operation and 
maintenance (one-eighth the annual 
amount less purchased power cost.) In¬ 
stead, he accepted a lead-lag study 
prepared by an ElectricCities witness, 
to which he then made various adjust¬ 
ments and concluded that a 2-day 
allowance would be adequate. 

The formulary method for determin¬ 
ing a proper working cost allowance 
has been approved by the Commission 
in numerous elecrtric rate cases 2 and, 
over the years, has been found to pro¬ 
duce a reasonable approximation of 
the need for a cost working capital 
allowance without the impediment of 
extended controversy regarding the 
numerous components involved in a 
properly performed lead-lag study. 3 As 
expressed in the Public Service Com¬ 
mission of Indiana case, ‘‘[tlhe man¬ 
agement of rate cases demands some 
concession to conventions based on 
sound business practice.” 4 

CP&L, both in its briefs and in its 
exceptions, has listed a number of de¬ 
ficiencies to the lead-lag study and 
even its sponsor admits that the study 
is “not precise.” 5 6 We have reviewed the 
study submitted in this case and it is 
our conclusion that the 2-day lag bal¬ 
ance computed by the law judge is suf¬ 
ficiently questionable that no reliance 
can be placed thereon. Accordingly, we 
reverse the law judge’s determination 
on this issue and allow the amount re¬ 
quested by the company. 

The intevenors have proposed the 
use of tax accruals as a credit to cash 


’See, e.g.. Union Electric Company, 47 

FPC 144, 175 

5 Idaho Power Company, 46 FPC 384. 425 
(1971). 

4 Opinion No. 783 -FPC-. issued No¬ 

vember 10.1976. mimeo p. 33. 

6 Brief opposing exception, p. 15. 


FEDERAL REGISTER, VOL. 43, NO. 154—WEDNESDAY, AUGUST 9, 1978 



















35378 


NOTICES 


working capital as here allowed. Such 
an offset has been rejected in a 
number of cases • and we continue to 
believe that such action is not appro¬ 
priate. In addition, we affirm the law 
judge's decision to deny the request 
for an additional allowance for com¬ 
pensatory balances on the bases, first, 
that any need therefor is more proper¬ 
ly comprehended either in the rate of 
return allowance or in a decision 
fixing the proper accrual rate for the 
allowance for funds used during con¬ 
struction (AFUDC) * * * * * * 7 and. secondly, 
that CP&L has not shown that a com¬ 
mitment to maintain compensatory 
balances is a sine qua non to its ability 
to secure short-term loans. Also, no 
evidence was submitted that CP&L 
does in fact maintain the claimed 
amount of compensatory balances. 

Although we believe that the formu¬ 
lary method continues to be appro¬ 
priate for the determination of a cash 
working capital allowance, we are 
aware that the existing formula has 
been followed for many years without 
modification (see Interstate Power 
Company , 2 FPC 71, 85 (1939); Chica¬ 
go District Electric Generating Corp ., 
2 FPC 412. 424 (1941); Pennsylvania 
Water and Power Company , 8 FPC 1, 
74-76 (1949)), or even much considera¬ 
tion as to whether it continues to rep¬ 
resent a reasonable compromise in 
light of current utility practice in the 
provision of services and the rendition 
and payment of bills. We believe a 
reexamination is overdue and are 
therefore instructing our staff to initi¬ 
ate a review T forthwith and, if so indi¬ 
cated. to propose a rulemaking pro¬ 
ceeding looking to the adoption of a 
revision in the existing formula. 

B. PLANT IN SERVICE 

CP&L objects to the presiding 
judge's decision to calculate plant in 
service by the use of 13 monthly bal¬ 
ances rather than on the basis of the 
beginning and end of year balances. 
The fact, as pointed out by CP&L, 
that our rate filing requirements speci¬ 
fy the inclusion of beginning and year- 
end balances and that the Commission 
has used this method on occasion in 
ascertaining the amount of plant in 
service is not determinative. The filing 
requirements do not control the deci¬ 
sion as to which of the methods con¬ 
sidered produces the more accurate re¬ 
sults. The evidence here indicates that 
the 13 monthly balances results in a 


* Florida Gas Transmission Co., opinion 

No. 611. 47 FPC 341 (1972); Sierra Pacific 

Power Co., opinion No. 730. -FPC -, 

issued May 15. 1975; Louisiana Power and 

Light Co., opinion No. 813, - FPC -• 

issued July 21, 1977. 

7 This issue was severed for the proceeding 
by order issued May 6. 1977. and is the sub¬ 

ject of a separate initial decision dated Jan¬ 

uary 9. 1978. The matter currently is under 

review by the Commission. 


more accurate matching and the use 
of this method is affirmed. 

c. EXPENSES 

(1) Salvage rate. Again, we agree 
with the initial decision that the sal¬ 
vage rate for CP&L’s steam produc¬ 
tion plants should be based on the 
average of its actual experience in the 
period from 1961 to 1974. i.e., a 12 per¬ 
cent net salvage rate rather than on 
the judgment by the company’s wit¬ 
ness of a 2 percent rate. Any reduction 
in the salvage rate of the magnitude 
proposed would require substantially 
greater support than has been pro¬ 
vided by CP&L, particularly in light of 
the company’s most recent experience 
of a high percentage of net salvage 
(exhibit 120). 

For nuclear production plant, the 
company requested a negative 10 per¬ 
cent salvage factor for Accounts 321, 
Structures and Improvements, and 
322, Reactor Plant Equipment. 8 * The 
company sought to justify the request 
primarily by reference to the long 
time period and expenses involved in 
decommissioning nuclear plants. Since 
the widespread growth of nuclear gen¬ 
erating facilities is a relatively recent 
occurrence, there is little hard evi¬ 
dence on which to establish a proper 
salvage rate for nuclear production 
plant. Pending further developments 
in this field we shall adopt the law 
judge’s decision to base the depreci¬ 
ation expense for these properties on a 
zero salvage factor, without prejudice 
to a redetermination of this item when 
information becomes available. 

(2) Service life . For nuclear produc¬ 
tion plant CP&L used a 25-year service 
life; Electricities and EMC recom¬ 
mended a 30-year service life. The ad¬ 
ministrative law judge selected the 25- 
year life along with a zero salvage 
factor. As with the preceding determi¬ 
nation empirical data concerning nu¬ 
clear plant depreciation rates is almost 
totally lacking. Consequently, we will 
permit the 25-year period as represen- 
tating a reasonable estimation at this 
time. If, in the future, it develops that 
a 4 percent annual depreciation rate is 
no longer appropriate, an adjustment 
will be made to account for any signifi¬ 
cant under or over accumulations. 

CP&L used a 30-year expected serv¬ 
ice life in computing the depreciation 
rates for certain of its steam produc¬ 
tion plants. The law judge held that 
“there is inadequate record evidence 
in this proceeding upon which to 
premise a finding that it is reasonable 
to conclude that a 30-year expected 
service life for the plants involved 
should supplant the previously estab¬ 
lished 33-year service life, and to that 
extent CP&L has failed to sustain its 


•These items account for approximately 
68 percent of the depreciable property asso¬ 
ciated with an entire nuclear plant. 


burden of proof.” (ID. p. 43). CP&L’s 
previously effective depreciation rates 
for steam production plants was not 
the 33 years stated in the initial deci¬ 
sion but was 35 years, as shown in its 
form 1 for 1971 when the rate was es¬ 
tablished. We agree with the law judge 
that on this record CP&L has not jus¬ 
tified a change in the rate previously 
established. Moreover, it is clear that 
the reference to a 33-year depreciation 
period was an error by Electricities’ 
depreciation witness and was carried 
forward inadvertently throughout the 
conduct of the proceeding. Since no 
change has been justified, CP&L will 
be required to continue to base the de¬ 
preciation for these plants on a 35- 
year service life. 

By orders issued in this proceeding 
on February 27, 1976 and April 12, 
1976, CP&L was permitted to charge 
increased rates subject to refund based 
on its proposed changed depreciation 
rates rather than these previously ef¬ 
fective. As noted in the February 27 
order, “the suspension of such [in¬ 
creased] rates permits this Commis¬ 
sion after a hearing to prescribe the 
proper depreciation level and afford 
the ratepayers protection from excess 
depreciation charges by requiring a 
appropriate refunds.” Having now de¬ 
termined that no change in the depre¬ 
ciation rate is warranted on the evi¬ 
dence submitted, CP&L will be re¬ 
quired to calculate the refund on the 
basis of the prior depreciation rate. 

II. Rate of Return 

A. DEFERRED JOB DEVELOPMENT 
INVESTMENT TAX CREDIT 

CP&L seeks to include the full 
$46,896,915 balance of its accumulated 
deferred investment tax credit 
(ADITC) in the common equity por¬ 
tion of its December 31, 1976 capital¬ 
ization. The law judge approved the 
company’s proposal for two reasons: 
(1) An “information letter” issued by 
the Acting Chief. Engineering and 
Valuation Branch of the Internal Rev¬ 
enue Service to the chairman of the 
New Mexico Public Service Commis¬ 
sion interpreting section 46(f) of the 
Internal Revenue Code as mandating 
an allowance on ADITC “not less than 
that considered applicable to common 
equity”; and (2) the FPC’s opinion No. 
731 in Kansas-Nebraska Natural Gas 
Company * where the company was al¬ 
lowed to include ADITC in the equity 
component of its capitalization. All 
parties (except, of course, CP&L) have 
objected to the law judge’s conclu¬ 
sion. 10 


•Docket No. RP72-32, issued May 16. 
1975. 

10 On July 6. 1979, counsel for Electricities 
filed a motion to lodge decision of the North 
Carolina Utilities Commission relating to 
this issue. The motion is denied. The record 
before us is sufficient for our decisional pur- 
Footnotes continued on next page 
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The law judge’s determination will 
be reversed. First, on the matter of the 
IRS information letter, it is our opin¬ 
ion that the statements made therein 
do not represent a correct interpreta¬ 
tion of the requirement of section 
46(f).* 1 Although an information letter 
is entitled to consideration, it is not 
defined as an “official interpretation” 
by IRS 12 and is not designed to apply 
authoritative principles or statutory 
requirements to specific factual situa¬ 
tions. Further, the position taken in 
the information letter is totally con¬ 
trary to the IRS regulations proposed 
in 1972 in conjunction with the prede¬ 
cessor investment tax credit provi¬ 
sion. 13 Section 1.46-5(b)(3) of the pro¬ 
posed regulations provides: 

[assigning a “cast of capital” rate to the 
amount of such [ADIT] credit which is less 
than the permissible overall rate of return 
(determined without regard to the credit 
would be treated as, in effect, a rate base ad¬ 
justment. What is the overall rate of return 
depends upon the practice of the regulatory 
body. Thus, for example, an overall rate of 
return may be a rate determined on the 
basis of an average or weighted average of 
allowable rates of return on investments by 
common stockholders, preferred stockhold- 
ers, and creditors, (emphasis added.) 

The emphasized language supports 
the contention by staff and interven- 
ors that ADITC should be reflected 
proportionately in CP&L’s capital 
structure and that the return allowed 
on ADITC should be measured by the 
overall rate of return rather than the 
higher common equity rate of return. 

Nothing in section 46(f) requires 
that ADITC must be added to 
common equity. All the code provides 
is that the tax savings from the invest¬ 
ment tax credit cannot be flowed 
through (i.e, the cost of service can be 
reduced by no more than a “ratable 
portion” of the credit) and that the 
balances cannot be deducted from the 
rate base. The presentations by staff 
and the intervenors are consistent 
with these requirements. The current 
investment tax credit is normalized 
and the ADITC balances are neither 
deducted from rate base nor reflected 
in the capitalization at zero cost (as is 
the case with accumulated deferred 
Federal income tax). 

CP&L’s witness based his interpreta¬ 
tion of the statutory requirement on 
an excerpt from a House committee 
report. We agree with the argument 


Footnotes continued from last page 
pose. We therefore have taken no cogni¬ 
zance of this motion. 

“Although any investment tax credit pro¬ 
vision has been a part of the Internal Reve¬ 
nue Code for more years, the appropriate 
treatment of ADITC insofar as ratemaking 
is concerned has not yet been completely 
delineated, either judiciaUy or by official 
IRS ruling. 

13 26 CFR 601.201. 

15 33 FR 3526. 3528 (February 17,1972). 


by Electricities that Congress did not 
intend in its enactment of section 
46(f)(2) to require the allowance of an 
equity return on ADITC. Rather, it 
appears clear that a sharing of the 
benefits was intended and that such 
sharing is most properly accom¬ 
plished-absent the possibility of 
other considerations, as we next dis¬ 
cuss—if the company is permitted an 
opportunity to earn the overall rate of 
return on the accumulated balances. 14 

We come now to the second reason 
given by the law judge for his determi¬ 
nation, namely the Kansas-Nebraska 
holding. Although the decision was 
not limited in express terms to the 
particular company there involved, it 
is our opinion that the fact that 
Kansas-Nebraska was (and is) solely a 
natural gas company renders full reli¬ 
ance on that holding inappropriate. 
Certain “short-supply” products are 
accorded unique tax treatment by the 
Internal Revenue Code. Upon a deter¬ 
mination by this Commission that the 
domestic natural supply of a particu¬ 
lar commodity is inadequate to meet 
the demand section 46(f) of the Code 
requires that the tax credit be disal¬ 
lowed if the taxpayer’s rate base is re¬ 
duced by a portion of the credit re¬ 
gardless of whether there is any resto¬ 
ration to the rate base. 

In promulgating section 46(f) of the 
Code. Congress was particularly con¬ 
cerned with the rate base treatment of 
the tax credit in the case of the short- 
supply commodities. With regard to 
such products the paramount function 
of the tax credit is to encourage com¬ 
panies to expand supplies of the com¬ 
modity in question. This goal is pro¬ 
moted by a ratemaking policy that 
maximizes investment incentive for 
stockholders as a means of increasing 
available investment capital. 16 

As noted in opinion No. 731, natural 
gas is considered to be a short-supply 
product. 16 Electric power, on the other 
hand, has not been so characterized. 


14 The proposition that a sharing of the 
benefit was Intended is clearly shown in the 
report prepared by the staff of the Joint 
Committee in Internal Revenue Taxation 
(General Explanation of the Revenue Act of 
1971, H.R. 10947), p. 33, where the state¬ 
ment was made that “Ctlhe Congress, in 
general, believed that it was appropriate to 
permit the regulatory agencies, where they 
conclude it necessary, to divide the benefits 
of the credit between the customers of the 
regulated industries and the investors in the 
regulated industries.” See also S. Rep. No. 
92-437, 92d Cong. 1st Sess. at p. 36 (1971). 

“Id. “The Congress also concluded that 
where a regulated company furnishes • • • 
gas • • • by pipeline, it is appropriate (when 
the regulatory agency Involved determines 
that the natural domestic supply of the 
product furnished is insufficient to meet 
present and future requirements of the do¬ 
mestic economy) to permit the entire bene¬ 
fits of the credit to be used as an incentive 
to encourage expansion or at least mainte¬ 
nance of the supply.” 

“See, FPC order No. 448, Statement of 
Policy Determining That The Natural Do- 


The policy considerations involved 
in opinion No. 731 clearly differ from 
those in the instant case. The rate¬ 
making issues in the present case must 
be decided on their own merits and on 
the basis of the most just and reason¬ 
able ratemaking treatment of ADITC 
for CP&L. Any determination on this 
issue must be independent of inappli¬ 
cable Commission precedent or unoffi¬ 
cial pronouncements by employees of 
the Internal Revenue Sendee. 

Sound ratemaking principles dictate 
that ADITC not be included exclusive¬ 
ly as an addition to common equity 
since, absent the credit, the Company 
would be compelled to obtain equiva¬ 
lent funds from all sources comprising 
its capital structure. Thus, CP&L’s 
proposed treatment of ADITC is in¬ 
consistent with the market realities of 
capital acquisition. Furthermore, al¬ 
though the balance of CP&L’s ADITC 
must remain in its rate base, nothing 
requires that ADITC earn a return at 
the common equity rate rather than 
at the overall return rate. The inclu¬ 
sion of ADITC exclusively in common 
equity would artificially inflate 
CP&L’s return on investment at the 
ratepayer’s expense and would pre¬ 
clude the ratepayers from sharing in 
the benefits of the tax credit as Con¬ 
gress intended. The ADITC treatment 
proposed by Staff and Intervenors 
would enable the Company to make 
use of the cost free ADITC balance, 
while simultaneously earning a signifi¬ 
cant return on those funds, and is 
therefore consistent with the intended 
function of the credit. 

As Indicated earlier, the law judge 
included the ADITC in the equity 
component. 

Since, as we have determined, this 
$46,896,915 ADITC balance, which is 
represented in the rate base, is not en¬ 
titled to the equity return, the 
common equity must be reduced by 
this amount. The dollars then can 
either be redistributed proportionately 
through the Capital structure or the 
amount can be eliminated entirely; in 
either case the result is the same. For 
simplicity we follow the latter course, 
resulting in the following revised cap¬ 
italization: 17 


mestic Supply of Gas Is Insufficient To Meet 
The Present And Future Requirements Of 
The Domestic Economy and Prescribing The 
Account For the Job Development Invest¬ 
ment Credit Restored In The Revenue Act of 
1971, 47 FPC 141 (1972). 

17 The table also eliminates an amount of 
$6,098,440 included in the capitalization at 
zero cost as representing deferred Federal 
income taxes, account 281. Since issuance of 
the initial decision, are have determined 
that amounts in account 281 will be ex¬ 
cluded from the capitalization and are to be 
deducted from the rate base. See Minnesota 
Power & Light Co., opinion No. 12. issued 
April 14, 1978. 
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Description 

Amount 

Ratio 

(percent) 

Cost 

Weighted 

cost 

Long-term debt. . .. . 

$1,103,463,389 

48.85 

7.71 

3.77 

ProfprrtjH . .. 

336.018.400 

14.87 

8.01 

1.19 

PnmmAn DAllit tr . 

819.5S6.444 

36.28 . 








•TVkfal ... 

2.259.038.233 

100.00 . 





B. Return on Common Equity 

The initial decision adequately sum¬ 
marizes the various considerations rel¬ 
evant to the determination of a rea¬ 
sonable return on equity and the evi¬ 
dence submitted by the parties in sup¬ 
port of their claims. We agree with the 
law judge that the method employed 
by CP&L’s witness Langum in fashion¬ 
ing his comparative investment study, 
particularly his wholesale elimination 
therefrom of companies deemed “fi¬ 
nancially sick and unsucce ssful ,” and 
of all companies where AFUDC was 
half or more of net income, results in 
a distorted sampling and produces a 
result which is not consistent with the 
Hope and Bluefield standards. Conse¬ 
quently, the 13.50-13.75 percent 
return on equity suggested therein 
cannot be sanctioned. 

Staff recommended 12.50 percent on 
equity based on a “comparative cost 
approach,” EMC advocated 12.25 per¬ 
cent on equity via a discounted cash 
flow (DCF) analysis, and Electricities 
recommended 11.0 percent in equity, 
both on a DCF study and a compara¬ 
ble earnings analysis. The law judge 
determined that both Staff’s recom¬ 
mendation and that submitted by 
Electricities resulted in “point(s) 
within the zone of reasonableness”; 
however, he placed no reliance on the 
DCF studies, merely citing cases where 
similar analyses had been rejected. 

Recently, in our decision in Minneso¬ 
ta Power & Light Co., opinion No. 12, 
issued April 14, 1974, we had occasion 
to consider in detail the arguments 
both for and against many of the more 
traditional formulations used for the 
determination of a fair return and 
went on to express the belief that 
“there must yet be developed method¬ 
ologies in addition to, or which 
modify, those considered in this pro¬ 
ceeding that may prove of greater as¬ 
sistance to us in evaluating the ability 
of an applicant to obtain access to the 
capital which it requires.” 18 We affirm 
the statements in that opinion with 
the hope that such developments will 
be forthcoming in the near future. 

We agree with the law judge’s find¬ 
ing that the range of reasonableness 
for return on equity for CP&L lies in 
the range of 11.0 percent to 12.5 per¬ 
cent. We do not accept his conclusion 


‘“Mimeo p. 11. 


that 12.0 percent is at the “upper 
band” of reasonableness. His observa¬ 
tions that Electricities’ witness used a 
larger number of samples and that 
staff’s witness exercised a measure of 
informed judgment at various steps in 
his presentation are not grounds for 
narrowing the range. We find that 
staff’s method results in a valid “com¬ 
parison of CP&L’s financial health 
with that of comparable electric com¬ 
panies” and provides a measure of rate 
of return “commensurate with returns 
on investments in other enterprises 
having corresponding risks”. 19 

In its brief on exceptions, CP&L 
refers at some length to the recent rise 
in the weighted average cost of its 
first mortagage bonds and preferred 
stock. We are aware of these increased 
costs and have reflected them in the 
cost rates used in connection with the 
1976 year-end capitalization. We also 
are aware, however, that CP&L’s fi¬ 
nancial posture improved significantly 
during the very period with which we 
are here concerned. CP&L refers to 
the fact that “its most recent issuance 
of common stock have continued to be 
at prices lower than book value,” 20 
however, the record shows that it was 
able to sell three million shares of new 
common stock in October 1976 at a 
price barely below book value 21 and, 
further, that while its bonds were 
downgraded by Moody’s in 1975 form 
A to Baa, the original A rating was re¬ 
stored in September 1977. 

As stated in our Idaho Power deci¬ 
sion, 22 a rate of return results from an 
exercise of informed judgement based 
on the record and on consideration of 
the interests of the particular compa¬ 
ny involved, its investors and its cus¬ 
tomers. On our review of the record 
we find that CP&L should be permit¬ 
ted a return on equity of 12.5 percent 
and that such allowance is fair and 
reasonable based on the facts present¬ 
ed. This results in an overall rate of 
retun of 9.49 percent on the jurisdic¬ 
tional rate base found appropriate. 


l9 FPC v. Hope Natural Gas Co., 320 U.S. 
591.603 (1944). 

99 Brief on exceptions, p. 8. 

»This is a substantial improvement over 
1974 when the price of CP&L’s common 
stock was less than half of book value. 

«Opinion No. 13. issued May 4, 1978. 
mtmeo. p. 8. 


III. Allocation 

A. WHOLESALE COINCIDENT PL.K DEMAND 

The law judge’s determination will 
be affirmed. The decline projected by 
CP&L in deriving its projection is sub¬ 
stantially greater than that experi¬ 
enced in the earlier 1972-1974 period. 
CP&L has offered no explanation to 
support its supposition that the rate 
of decline will increase to the degree it 
forecasts and, absent such justifica¬ 
tion, the wiser course would seem to 
be to use the 1975 coincident peak 
load factor appled to the estimated 
projection of Period II kWh sales. 
This was the method followed in the 
initial decision and, on this record, ap¬ 
pears to produce the more reasonable 
result. 

B. DEMAND ALLOCATION 

One of the principal issues in this 
proceeding is the determination of the 
appropriate method for allocating 
CP&L’s demand-related costs. The law 
judge denied CP&L’s requested alloca¬ 
tion of production and transmission 
demand-related costs on the basis of 
the average demand in the coincident 
peaks for the months of June through 
September (4-CP). From his review of 
the evidence and relevant Commission 
precedent, he determined that demand 
costs shared be allocated. Instead, on 
the basis of the coincident peaks in 
each of the 12 months (12-CP), as rec¬ 
ommended by the interveners and 
staff. CP&L has excepted. 

In support of its proposed allocation 
method, the company claims: 23 

Contrary to the inferences raised by 
the Staff witness, the record shows 
that CP&L’s system is planned in 
order to enable it to meet the forecast¬ 
ed peak demand on its system during 
the year, that such peak normally 
occurs during the summer months of 
June through September, and that 
none of the factors cited by the Staff 
except unscheduled outages is consid¬ 
ered by CP&L in establishing its plans 
for additions of generating capacity 
(Tr. 267-270). It should be readily ap¬ 
parent that CP&L’s demand is created 
by the load which it is required to 
serve, and that maintenance which 
may be scheduled on a short-term 
basis, does not create peak demands at 
any time during the year (Tr. 269). 
Similarly, short-term sales of firm 
power do not represent a demand for 
which CP&L must plan its facilities: 
they simply represent sales of excess 
capacity, over and above that needed 
to provide a more economic utilization 
of the facilites which have been in¬ 
stalled on the basis of CP&L’s fore¬ 
casted system peak demand (Tr. 269). 

In our opinion, the law judge decid¬ 
ed the issue correctly. CP&L’s winter 
peak has been growing steadily over 


“Brief on exceptions, p. 29. 
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the years at a faster rate than the 
summer peak and the two rapidly are 
approaching equality. Information 
made available in CP&L’s 1976 FPC 
form 12, schedule E-2 on file with the 
Commission reveals that, using the 
peak demand for July as equaling 100 
percent, the loads in the 8 nonsummer 
months ranged from a low of 72 per¬ 
cent to a high of 97 percent. In 3 "non¬ 
peak 0 months—January, November 
and December—the monthly peaks 
were higher than when experienced in 
both June and September. The aver¬ 
age demand over the summer peak 
months was only 8 percent greater 
than the average over the remaining 8 
months of 1976. Also, CP&L’s winter 
peak is now only slightly under the 
following year's summer peak—98 per¬ 
cent in 1975-1976—and the company 
itself forecasts that the peaks will be 
of equal size in the period 1976 
through 1979. 

Although the company claims that 
it plans its system almost entirely to 
meet the forecasted peak demand of 
its customers and that the summer 
peaks therefore should be controlling 
in the allocation of demand-related 
costs, this position is directly contrary 
to our previous consideration of the 
issue in other cases, where we have 
held that it is necessary to consider 
the full range of a company’s operat¬ 
ing realities including, in addition to 
system demand, scheduled mainte¬ 
nance, unscheduled outages, diversity, 
reserve requirements, and off-system 
sales commitments. 24 

CP&L’s exclusive emphasis on its 
wholesale customers’s loads fails to 
accord sufficient weight to the effect 
of other operating requirements on 
the company’s system. The initial deci¬ 
sion preperly recognizes the signifi¬ 
cance of all the system requirements 
in selecting a reasonable demand allo¬ 
cation method. The determination 
made in the initial decision will, there¬ 
fore, be affirmed. 

C. FUEL STOCK 

The law judge determinded tha the 
expenses associated with CP&L’s fuel 
stock which is included in its rate base 
should be allocated by a demand 
factor rather than, as sought by the 
company, on the basis of the relative 
energy usage by the customer classes. 
CP&L argues that the fuel stock main¬ 
tained at each generating plant is 
based on the reserves required to meet 
anticipated generating requirements 
during a specified number of days and 
is, therefore, related to the energy 
output of the specific plan rather than 


24 Illinois Power Company, opinion No. 

816. - FPC - issued August 1. 1977: 

Nevada Power Company, Opinion No. 768, 

-FPC-, issued July 7, 1976: Wiscon - 

sin-Michigin Power Company, opinion No. 
432, 31 FPC 1445 (1964). 
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the demand requirement of such 
plant. 

We believe the law judge erred in his 
determination. As brought out by 
CP&L’s witness, fuel stock level is de¬ 
terminded by management primarily 
on the basis of the anticipated energy 
needs over some specified time period 
(60 to 90 days) rather than on the 
basis of the size of peak demand on 
each generating facility or on the 
system as a whole. Fuel reserves are 
maintained primarily in order to 
permit a utility to continue to produce 
needed energy in the face of an inter¬ 
ruption in fuel supply, rather than to 
enable the utility to meet expected or 
unexpected surges in demand. Since 
the causation of these costs is pre¬ 
dominantly energy-related, we are 
compelled to adopt CP&L's approach 
in the absence of a detailed analysis 
indicating what portion of fuel inven¬ 
tory costs should be allocated on a 
demand basis. 

The law judge decided a number of 
other expense allocation issues. Inso¬ 
far as we are aware, no exceptions 
have been taken to these determina¬ 
tions and our review discloses no rea¬ 
sons to consider those issues further. 

IV. Tariff Issues 

A. HIGH VOLTAGE DISCOUNT 

The EMC’s have excepted to the law 
judge’s denial of their request for a 
change in CP&L’s rate design into two 
classes of service: Transmission service 
(high voltage) and distribution service 
(low voltage delivery). The matter is 
set out at length in the initial decision 
and the determination made therein is 
supported in replies to exceptions by 
the company and Pee Dee Electric 
Membership Corp., one of EMC’s 
members which would be directly af¬ 
fected by the proposal. 

The evidence is clear that Pee Dee’s 
situation stems not from any planned 
favoritism by CP&L but is solely the 
result of the manner in which the 
CP&L system grew and attached cus¬ 
tomers. As was pointed out, CP&L is 
in the process of upgrading its trans¬ 
mission system from 115 kV to 230 kV 
and, as such upgrading has taken 
place, CP&L has requested its custom¬ 
ers (including Pee Dee at one delivery 
point) to discontinue taking 115 kV 
service. 

Under the circumstances, it cannot 
be found that the provision of service 
to Pee Dee at a voltage or voltages less 
than those available to other EMC 
members constitutes an undue dis¬ 
crimination. This is particularly so 
since we would expect that as the up¬ 
grading process continues, fewer and 
fewer delivery points would be availa¬ 
ble for service at the lower voltage 
levels. The administrative law judge’s 
determination is affirmed. 
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B. TOTALIZED BILLING 

Since 1971, CP&L’s tariff has per¬ 
mitted conjunctive billing for all of a 
customer’s delivery points where the 
customer “takes delivery of all service 
at each point at a voltage of 115kV or 
higher and accepts a minimum billing 
demand of 60,000 kW.” The EMC’s 
proposed that the requirement of a 
minimum billing demand of 60,000 kW 
be eliminated, and that totalized bill¬ 
ing be made applicable to all delivery 
points of a customer taking delivery at 
115 kV or higher, even where certain 
other delivery points of that customer 
are at lower voltages than 115 kv. 

The EMC’s state that the impact of 
their proposed adjustment can be de¬ 
termined from the coincident demand 
data filed by the Company in its case 
in chief.” The coincident demand data 
filed by CP&L reflect the demand at 
each wholesale delivery point at the 
time of the system monthly coincident 
peak demand. However, under the con¬ 
junctive billing provision, the monthly 
demand of the customer is determined 
on the basis of the demand for all de¬ 
livery points of that customer at the 
time of the customer’s monthly coinci¬ 
dent peak demand. Whether the coin¬ 
cident peak demand of each wholesale 
customer in each month would occur 
during the same hour as the system 
peak demand is problematical at best. 

Nor is it possible to use the individu¬ 
al billing demands for each of the 
wholesale billing points. Again, it is 
unlikely that the peak demand at each 
delivery point of a customer will occur 
at precisely the same time. On this 
record, the law judge’s rejection of the 
proposed modification to CP&L’s con¬ 
junctive billing provision is affirmed. 

C. RATCHET PROVISION 

The law judge rejected CP&L’s pro¬ 
posed ratchet clause which provides 
for the billing of demand charges at a 
level not less than 95 percent of the 
customer’s highest demand in the pre¬ 
ceding months of June through Sep¬ 
tember. A similar clause has been in¬ 
cluded in CP&L’s tariff since 1971. 

We agree that a 95 percent billing 
ratchet would not be consistent with 
the use of a 12-CP method of demand 
cost allocation. Although neither the 
Federal Power Act nor our regulations 
prohibit the combined use of a 12-CP 
method of demand cost allocation and 
a rate design based in part on demand 
during only a portion of the 
year, 25 such ratchet is generally unde¬ 
sirable for the reason that it generates 
differences in customer billing which 
are not entirely cost justified. With 
the proposed ratchet any increase in 
noncoincident demand of a customer 


"Florida Power & Light Company. Opin¬ 
ion No. 784, -FPC-, issued December 

15. 1976, mimeo p. 38. 
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during the summer ratchet season 
without a corresponding increase in its 
coincident peak demand over the same 
period would produce excess revenues 
(during any year other than the test 
period) without any corresponding in¬ 
crease in cost responsibility. 

The Commission’s policy is that rate 
design should provide for billing in a 
manner which reflects the basis on 
which costs are incurred. CP&L’s 
ratchet is inconsistent with this Com¬ 
mission policy. The proposed ratchet 
is also incompatible with public policy 
toward energy conservation since it 
encourages the customers to increase 
their power sales, no matter how inef¬ 
ficient those uses, in order to utilize 
all of the demand they will pay for 
under the ratchet. 

Witnesses for the EMC’s and Elec¬ 
tricities testifying support of a 12-CP 
method of demand allocation indicat¬ 
ed that if the 4-CP demand allocation 
was adopted, a ratchet in the range of 
75 percent to 85 percent might be ap¬ 
propriate. The use of 4-CP demand al¬ 
locator could be expected to remove 
some of the objections concerning the 
mismatching of costs and revenue re¬ 
sponsibility inherent in the combina¬ 
tion of the 12-CP method and the pro¬ 
posed summer demand ratchet. We 
would consider, in an appropriate situ¬ 
ation, allowing a ratchet at the lower 
end of the range suggested. However, 
the evidence in the record is not suffi¬ 
cient to evaluate fully the merits of 
such a proposal and, pending further 
exploration in light of CP&L’s chang¬ 
ing situation regarding its monthly 
peaks, we believe the wiser course is to 
forego any demand ratchet in the 
design of the rates resulting from this 
proceeding. 

V. Adequacy of Service 

The presiding judge decided that an 
independent engineering investigation 
was needed in order to ascertain the 
validity of the EM’s assertions of dis¬ 
crimination and favoritism by CP&L 
to different classes of customers. He 
thereupon held the briefs filed by 
CP&L and the EMC’s to be pleadings 
“in a complaint case pursuant to sec¬ 
tion 1.6 of the Commission's rules" 
and recommended further procedures 
in accordance therewith. Both CP&L 
and the EMC’s have excepted—CP&L 
to his failure to find that service has 
been adequate in all respects, and the 
EMC’s for the failure to grant relief 
via a reduction in the authorized rate 
of return or in some other form. 

Although the record is replete with 
assertions and counterassertions by 
the contending parties, there is little 
in the way of factual evidence on 
which the merits of the claims can be 
properly evaluated. Without doubt, 
the evidence lacks the precision neces¬ 
sary to support a rate adjustment for 


the period involved in this case. 
Whether such an adjustment is in fact 
appropriate, or whether other remedi¬ 
al actions should be undertaken, can 
only be established by an engineering 
evaluation and a fact-finding process. 
Consequently, we agree with the law 
judge that further investigation is nec¬ 
essary by the Commission’s Office of 
Electric Power Regulation, possibly in 
conjunction with the Office of Gener¬ 
al Counsel, on the intracacies of the 
engineering aspects and the alleged 
discriminatory practices in order to 
gather the supplemental information 
necessary to decide the issue. 

We shall not, however, follow the 
suggestion by the law judge in con¬ 
verting the existing briefs into a com¬ 
plaint. Rather, we shall leave it to the 
considered judgment of the EMC’s 
w'hether they desire to initiate a sepa¬ 
rate complaint proceeding in the 
manner indicated. The evidence devel¬ 
oped in this case could be incorporated 
into such a proceeding. Further, we 
would anticipate that many of the 
claimed continuing deficiencies could 
be negotiated informally to a mutually 
satisfactory resolution. 

VI. Price Squeeze 

The intervening Electricities 
claimed that a Conway 2 * type price 
squeeze would result if CP&L’s pro¬ 
posed jurisdictional rates were ap¬ 
proved. They further stated that the 
issue “need not be addressed” if its 
(Electricities) cost of service was ac¬ 
cepted. Since the cost of service adopt¬ 
ed by the law judge was close to that 
recommended by the Electricities, he 
did not have to decide whether a price 
squeeze issue would have been present 
at a higher rate level. The Electri¬ 
cities, in their exceptions, have af¬ 
firmed the law judge’s decision on this 
issue. 

While we have independently rede¬ 
termined many of the contested issues, 
we find that the cost of service which 
we determine proper is relatively close 
to that previoulsy recommeded such 
that no price squeeze issue is involved. 

We leave the development of the 
actual compliance rates to CP&L. 
which must then submit the rates to 
the Commission for approval. If, on 
their examination. Electricities (or 
any other party) believes that a viable 
issue is present, it may submit supple¬ 
mental briefs for our consideration, 
detailing its specific objections and the 
evidence and arguments in support. 

The Commission further finds: (1) 
CP&L is a “public utility” subject to 
the provisions of the Federal Power 
Act, and the sales of power subject to 
the order which follows as a part of 
this decision are sales of electric power 
in interstate commerce for resale, sub- 


»FPC v. Conway Corp., 462 U.S. 271 
(1976). 


ject to the jurisdiction of the Commis¬ 
sion. 

(2) CP&L’s rates, which have been in 
effect in this docket subject to refund, 
have not been shown to be just and 
reasonable or otherwise lawful under 
the provisions of the Federal Power 
Act in the respects noted above, and 
applicant should, therefore, be re¬ 
quired to file just and reasonable rates 
as necessary to conform to this order. 

(3) CP&L should be required to 
refund to its jurisdictional customers 
any amounts reflecting the difference 
between its proposed rates and the 
rates required to be filed by this order 
together with interest at a rate of 9 
percent and otherwise in accord with 

Order No. 513-A,-FPC-, docket 

No. R,74-18. issued May 19, 1974. 

The Commission orders: (A) The in¬ 
creased rates referred to in paragraph 
(2) above are disallowed to the extent 
that they do not conform to this 
order. 

(B) Within 60 days of the issuance of 
this order CP&L shall file a revised 
cost of service and any necessary 
amendments to its rate schedules in 
lieu of those at issue herein, in accord¬ 
ance with the findings and conclusions 
of this opinion and the Commission’s 
rules and regulations. 

(C) Within 30 days of the Commis¬ 

sion’s approval of CP&L's substitute 
tariff sheets in accordance with para¬ 
graph (B), above, CP&L shall refund 
to its customers for the period May 1. 
1976 to December 29, 1977, all 

amounts collected in excess of those 
which would have been payable under 
the rates and charges approved in ac¬ 
cordance with (B) above, together 
with interest at a rate of 9 percent per 
annum from the date of payment to 
CP&L to the date of refund. 

(D) Exceptions not granted are 
denied. 

(E) The initial decision is affirmed 
to the extent not inconsistent with 
this opinion and order. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22195 Filed 8-8-78; 8:45 am) 
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[Docket No. RP78-651 

EAST TENNESSEE NATURAL GAS CO. 

Order Accepting Tariff Revisions for Filing and 
Terminating Proceeding 

August 2,1978. 

On June 6, 1978, East Tennessee 
Natural Gas Co. (East Tennesse e) ten - 
dered for filing revisions to its FERC 
tariff to provide for the flow-through 
to its customers of all supplier refunds 
by check or credit to customer billing 
writhin 45 days of receipt of such 
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funds. 1 East Tennessee's filing was 
made in response to a Commission 
order to East Tennessee to show cause 
why certain of its currently effective 
tariff provisions should not be found 
to be unjust and unreasonable and 
thereafter modified. For the reasons 
set forth below, the Commission shall 
accept East Tennessee’s proposed 
tariff revisions for filing, and termi¬ 
nate this proceeding. 

Background 

The general terms and conditions of 
East Tennessee’s present tariff 2 pro¬ 
vide that East Tennessee shall retain 
any refunds it may receive from its 
suppliers, including Tennessee Gas 
Pipeline Co., until such refunds are 
final and nonappealable. Upon review 
of this provision, the Commission 
could discern no reasonable justifica¬ 
tion for its inclusion in East Tennes¬ 
see’s tariff. Therefore, by order issued 
May 17, 1978, the Commission institut¬ 
ed a section 5 investigation and or¬ 
dered East Tennessee to show cause 
why this portion of its tariff should 
not be found to be unjust and unrea¬ 
sonable, and modified so as to cause 
the immediate flow through of all re¬ 
funds to its customers. 

Discussion 

East Tennessee’s June 8 filing pur¬ 
ports to resolve the issues raised in the 
Commission’s show cause order. East 
Tennessee states that its proposed 
tariff revisions provide that the suppli¬ 
er refunds it receives from its suppli¬ 
ers will be flowed through by check or 
credit to customer billings within 45 
days of receipt of such refunds. 3 Ac¬ 
companying East Tennessee’s filing 
are requests for a July 7, 1978, effec¬ 
tive date, waiver of section 
154.38(d)(4)(vii) of the regulations to 
permit the procedures outlined above, 
and termination of this proceeding. 

Our review indicates that the pro¬ 
posed revised tariff eliminates the 
onerous unjust and unreasonable 
refund language, and permits the im¬ 


1 Sixth revised volume No. 1, third revised 
sheet Nos. 68 and 69A. second revised sheet 
No. 69B, original sheet No. 69C. 

’Sixth revised volume No. 1, first revised 
sheet Nos. 69A and 69B, first revised sheet 
No. 68. second revised sheet No. 69. 

’Tendered second revised sheet No. 69B 
contains section 23.2 of East Tennessee’s 
tariff which provides for the flow through 
of excess curtailment credits received by 
East Tennessee allocated on the basis of 
curtailed volumes. The issue of the proper 
allocation factor for curtailment credits is 
pending before the Commission on excep¬ 
tions to the AU’s decision In docket No. 
RP71-15, et al. East Tennessee recognizes 
that the curtailed volumes allocation factor 
is subject to revision by the Commission’s 
final decision in docket No. RP71-15 et al., 
and agrees to revise section 23.2 and adjust 
account No. 191 to reflect the Commission’s 
decision. 
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mediate flow through of refunds to 
the customers. Good cause therefor 
exists to accept East Tennessee’s filing 
to become effective July 7, 1978, grant 
waiver of section 154.38(d)(4)(vii) of 
the regulations, and terminate this 
proceeding. 

The Commission orders: (A) East 
Tennessee’s proposed tariff revisions, 
filed June 6, 1978. are accepted for 
filing to become effective July 7, 1978. 

(B) Waiver of section 
154.38(d)(4)(vii) is hereby granted for 
the purposes discussed in this order. 

(C) This proceeding is hereby termi¬ 
nated. 

(D) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-22196 Filed 8-8-78; 8:45 am) 
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[Docket No. RP78-64) 

MIDWESTERN GAS TRANSMISSION CO. 

Order accepting Tariff Revisions for Filing and 
Terminating Proceeding 

August 2,1978. 

On June 6, 1978, Midwestern Gas 
Transmission Co. (Midwestern) ten¬ 
dered for filing revisions to its tariffs 
to provide for the crediting of all 
Southern system supplier refunds to 
account 191. 1 Midwestern’s filing was 
made in rsponse to a Commission 
order requiring Midwestern to show 
cause why certain of its currently ef¬ 
fective tariff provisions should not be 
found to be unjust and unreasonable 
and thereafter modified. For the rea¬ 
sons set forth below, the Commission 
shall accept Midwestern’s proposed 
tariff revisions for filing, and termi¬ 
nate this proceeding. 

Background 

The general terms and conditions of 
Midwestern’s present tariff 3 provide 
that Midwestern shall retain any re¬ 
funds it may receive from its Southern 
system supplier, Tennessee Gas Pipe¬ 
line Co., until such refunds are final 
and nonappealable. Upon review of 
this provision, the Commission could 
discern no reasonable justification for 
its inclusion in Midwestern’s tariff. 
Therefore, by order issued May 17, 
1978, the Commission instituted a sec¬ 
tion 5 investigation and ordered Mid¬ 
western to show cause why this por¬ 
tion of Midwestern’s tariff should not 
be found to be unjust and unreason¬ 
able, and modified so as to cause the 


‘Third revised volume No. 1, second re¬ 
vised sheet No. 82. 

’Third revised volume No. 1, first revised 
sheet No. 82. 
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immediate flow through of all refunds 
to its customers. 

Discussion 

Midwestern’s June 6 filing purports 
to resolve the issues raised in th Com¬ 
mission’s show cause order. Midwest¬ 
ern states that its proposed tariff revi¬ 
sions provide that the supplier refunds 
it receives from its Southern system 
suppliers will now immediately be 
credited to account No. 191 for the 
benefit of its customers. Accompany¬ 
ing Midwestern’s filing are request for 
a July 7. 1978, effective date, and ter¬ 
mination of this proceeding. 

Our review indicates that the pro¬ 
posed revised tariff sheet eliminates 
the onerous, unjust, and unreasonable 
refund language, and permits the im¬ 
mediate flow through of refunds to 
Midwestern’s customers. Good cause 
therefore exists to accept Midwes¬ 
tern’s filing to become effective July 7, 
1978, and terminate this proceeding. 

The Commission orders: (A) Midwes¬ 
tern’s proposed tariff revisions, filed 
June 6, 1978, are accepted for filing to 
become effective July 7, 1978. 

(B) This proceeding is hereby termi¬ 
nated. 

(C) The Secretary shall cause 
prompt publication of this order in the 
Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-22197 Filed 8-8-78; 8:45 am) 
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[Docket No. CI75-602) 

ROY M. HUFFINGTON, INC. 

Order Providing for Interrogatories 

August 2, 1978. 

Roy M. Huffington, Inc., on April 9, 
1975, originally filed a petition to 
abandon service to Michigan Wiscon¬ 
sin Pipe Line Co. (Mich Wis) from its 
leases in the Lawson field, Acadia 
Parish, La., or alternatively, to aban¬ 
don approximately 30 percent of the 
sale representing the royalty interest 
share and to increase the price of the 
working interest share. Huffington al¬ 
leged that its lessor, the city of Crow¬ 
ley, La., is demanding increased royal¬ 
ty payments based on the current 
market value of the gas in accordance 
with the terms of its lease. The State 
of Louisiana also has a lease to Huff¬ 
ington containing similar provisions. 
After a hearing on October 21, 1975, 
an initial decision was issued on May 
2, 1976, denying abandonment or alter¬ 
native partial abandonment and any 
price relief. The proceeding has been 
before the Commission 1 on exceptions 


•This proceeding was commenced before 
the FPC. By the Joint regulation of October 
Footnotes continued on next page 
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to the initial decision, but the Com¬ 
mission has not acted pending the out¬ 
come of the Penmoil litigation. 2 

By letter of July 27. 1977, with at¬ 
tached tables of data, Huffington said 
that it was now uneconomical for it to 
continue to produce its share of the 
remaining Lawson field gas even if 
Huffington should never be required 
to pay a royalty based on a price 
higher than the contract price. It re¬ 
quested that the Commission grant a 
certificate of abandonment condition¬ 
ed upon its entering into a new con¬ 
tract with Mich Wis at the national 
rate presently in effect for new gas 
subject to such increases as may be ap¬ 
proved by the Commission for small 
producer sales. By order of May 2, 
1978, the Commission reopened the 
record to receive the letter filed by 
Huffington on July 27, 1977, with the 
attached tables subject to objection 
within 30 days of this order by any 
party or intervenor. who might re¬ 
quest a hearing on the additional evi¬ 
dence. 

Mich Wis replied stating that it did 
not object to the receipt of the docu¬ 
ments filed, request a hearing, or 
oppose Huffington’s request for rate 
relief, but it did remain opposed to 
total or partial abandonment. The 
staff, however, objected to the admis¬ 
sion into evidence of the uncrossexa- 
mined letter and tables offered by 
Huffington. The staff says that Huff¬ 
ington has not supplied sufficient in¬ 
formation for rate relief and has not 
complied with the Commission’s order 
No. 551 issued June 29. 1976. 3 The 
staff says that, if the Commission 
should desire further cost informa¬ 
tion, it could invite Huffington to 
make a filing pursuant to order 551. 
Also the staff asks that, if the Com¬ 
mission determines that the table and 
letter are necessary to resolve the 
issues in this docket, further on-the- 
record hearings be held so that the 
staff will have opportunity to test 
fully this material. 

Huffington’s letter filed July 27, 
1977, has. in effect, changed the pos¬ 
ture of this proceeding. Whereas the 
application was concerned with in¬ 
creased royalties based on the market 


Footnotes continued from last page 
1, 1977 (10 CFR 1000.1). it was transferred 
to the FERC. The term "Commission.” 
when used in the context of action taken 
prior to October 1. 1977. refers to the FPC; 
when used otherwise, the reference is to the 

ferc 

* Penmoil Producing Company, et al..- 

FPC-, opinion No. 753. docket No. RI76-8 

et al., issued January 30. 1976. rehearing 

denied, -FPC-, opinion No. 753-A, 

issued February 27. 1976. reversed and re¬ 
manded Penmoil Producing Company v. 
F.P.C., 553 F. 2d 485 (CA5-1977). modified 
on rehearing -F.2d- (CA5-1977). peti¬ 

tion for certiorari granted. Sup. Ct. No. 77- 
648, June 2,19 78. 

*See 18 CFR §2.76. 


value of the gas. the emphasis is now 
on Huffington’s ability to produce its 
gas without severe losses. We are cog¬ 
nizant of Huffington’s request for a 
solution to its problems without the 
added expense of a further hearing, 
and the relatively small amounts of 
gas involved. On the other hand. Mich 
Wis has expressded its opposition to 
abandonment and the staff contends 
there is a need to test the data pre¬ 
sented in Huffington’s letter. In order 
to carry out our responsibilities under 
the Natural Gas Act as well as to avoid 
the expenses of a formal hearing we 
shall direct the staff to serve written 
interrogatories on the basis of which 
we may be able to effect a solution to 
the issues here raised. We shall also 
afford Huffington opportunity to 
make application for special relief in 
accordance with the procedure set 
forth in order No. 551. 

The Commission orders; (A) If Huff¬ 
ington desires to obtain special price 
relief, it is invited to file an appropri¬ 
ate application on or before October, 
1, 1978, in accordance with order No. 
551 (18 CFR §2.76). 

(B) The staff of the Commission is 
directed to serve such written interro¬ 
gatories on Huffington on or before 
September 1, 1978, as the staff consid¬ 
ers sufficient to achieve the following 
purposes and Huffington shall re¬ 
spond under oath to such interroga¬ 
tories on or before October 1, 1978: 

(1) To determine whether Huffing¬ 
ton should be permitted to abandon its 
sale to Mich Wis. and, if so, on what 
terms; 

(2) To permit verification of the data 
submitted by Huffington with its 
letter of July 27. 1977; 

(3) To determine whether Huffing¬ 
ton should be afforded price relief 
with respect to its sale to Mich Wis 
from its reserves in the Lawson field, 
Acadia Parish, La.; 

(4) To determine whether any other 
relief should be afforded Huffington 
or any other determination should be 
recommended for the issues involved 
in this proceeding. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22198 Filed 8-8-78; 8:45 am) 
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[Docket No. RP74-41] 

TEXAS EASTERN TRANSMISSION CORP. 
Proposed Changes in FERC Gas Tariff 

August 2,1978. 

Take notice that Texas Eastern 
Transmission Corp. on July 17, 1978, 
tendered for filing as a part of its 
FERC gas tariff, fourth revised 


volume No. 1, the following tariff 
sheets: 

Revised 41st revised sheet No. 14. 

Revised 41st revised sheet No. 14A. 

Revised 41st revised sheet No. 14B. 

Revised 41st revised sheet No. 14C. 

Revised 41st revised sheet No. 14D. 

By order issued July 6, 1978, the 
Commission accepted effective July 2. 
1978, Texas Eastern’s PGA filing of 
May 17, 1978, subject to modification 
to reflect any changes in the pipeline 
supplier rates being tracked therein. 
The above tariff sheets have been 
modified to reflect a change in rates 
from one of its pipeline suppliers. 
United Gas Pipe Line Co., and are now 
in compliance with the Commission’s 
order of July 6, 1978. 

The above tariff sheets also reflect a 
flow through to Texas Eastern’s zone 
D customers the monthly exchange 
charge of $150,000 received from Con¬ 
solidated System LNG Co. by means of 
a rate reduction to the demand compo¬ 
nent of rate schedules DCQ. GS, WS, 
SS, and X-28 as previously filed for on 
June 2. 1978, and approved by Com¬ 
mission order issued July 5. 1978. 

The proposed effective date of these 
tariff sheets is July 2,1978. 

Copies of this filing were served on 
the company’s jurisdicational custom¬ 
ers and interested state commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dures (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-22199 FUed 8-8-78; 8:45 am] 


[ 3128 - 01 ] 

Office of Hearings and Appeals 
CRUDE OIL PRODUCERS 
Applicofions for Exception Filed 

AGENCY: Office of Hearings and Ap¬ 
peals, DOE. 

ACTION: Cancellation and reschedul¬ 
ing of public hearing. 

SUMMARY: On June 19, 1978, the 
Office of Hearings and Appeals of the 
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Department of Energy gave notice 
that it desired to receive comments re¬ 
garding the standards that the De¬ 
partment of Energy (DOE) presently 
applies in granting exception relief to 
certain crude oil producers. 43 FR 
26792 (June 22. 1978). The Office of 
Hearings and Appeals also stated that 
public hearings regarding the June 22 
notice would be held in Houston. Tex., 
on August 10, 1978, and in Washing¬ 
ton, D.C., on August 16, 1978, in order 
to afford interested parties an oppor¬ 
tunity to make oral presentations and 
provide comments. Persons who 
wished to make an oral presentation 
of their views in the matter were to 
submit a request to the DOE no later 
than August 1, 1978. To date only six 
persons have expressed an interest in 
making an oral presentation at the 
hearing to be held in Houston, Tex., 
on August 10, 1978. Three of those 
persons have also sought an opportu¬ 
nity to speak at the August 16, 1978. 
hearing to be held in Washington, 
D.C. In view of the small number of 
requests to speak at the August 10 
hearing, the two hearings will be con¬ 
solidated and will be held in Washing¬ 
ton, D.C., on August 16, 1978. The 
time and place of the hearing are the 
same as indicated in the June 22. 1978, 
Federal Register notice. The August 
10, 1978, hearing to be held in Hous¬ 
ton, Tex., is hereby canceled. 

FOR FURTHER INFORMATION 
CONTACT: 

Debra Kidwell, Office of Public 
Hearing Management, 2000 M Street 
NW., Room 2313, Washington, D.C. 
20461, 202-254-8846. 

Thomas L. Wieker. Deputy Director, 
Office of Hearings and Appeals, 2000 
M Street NW., Room 8014, Washing¬ 
ton, D.C. 20461, 202-254-9681. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 

93- 511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 

94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended. Pub. L. 94-332, Pub, L. 94-385. 
Pub. L. 95-70. Pub. L. 95-91; Energy Policy 
and Conservation Act. Pub. L. 94-163, as 
amended, Pub. L. 94-385, Pub. L. 95-70; 
Energy Conservation and Production Act. 
Pub. L. 94-385, as amended. Pub. L. 95-70, 
Pub. L. 95-91; Department of Energy Orga¬ 
nization Act. Pub. L. 95-91; E.O. 11790, 39 
FR 23185; E.O. 12009. 42 FR 46267.) 

Issued in Washington, D.C., August 
3. 1978. 

Melvin Goldstein, 
Director , Office of 
Hearings and Appeals . 
[FR Doc. 78-22127 Filed 8-7-78; 8:45 ami 


[ 1505 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 936-1] 

ENVIRONMENTAL IMPACT STATEMENTS 
Nolle* of Receipt 

Correction 

In FR Doc. 78-21135 appearing at 
page 33318 in the issue of Monday, 
July 31, 1978, on page 33319, first 
column, in the third complete para¬ 
graph, eleventh line, the figure now 
reading “431” should be corrected to 
read, “.431”. 


[ 6560 - 01 ] 

[FRL 941-4; PF-101A] 

PESTICIDE AND FOOD ADDITIVE PETITIONS 
AMENDMENT 

Notico of Filing 

On May 10, 1978, the Environmental 
Protection Agency (EPA) announced 
(43 FR 20051) that Phostoxin Sales. 
Inc., Box 469. Alhambra. Calif. 98102, 
had submitted a petition (FAP 
8H5184) which proposed to amend 21 
CFR Part 561 by establishing a food 
additive regulation permitting direct 
contact by fumigation of the formula¬ 
tion containing aluminum phosphide 
in or on processed rice and malt stored 
in breweries for the manufacture of 
beer with a tolerance limitation of 0.01 
part per million (ppm). The applicant 
has submitted an amendment to this 
petition to include corn grits with the 
same tolerance limitation of 0.01 ppm. 
Notice of this submission is given pur¬ 
suant to section 409(b)(5) of the Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on this peti¬ 
tion to the Federal Register Section, 
Program Support Division (TS-757), 
Office of Pesticide Programs, EPA, 
Room 401, East Tower, 401 M Street 
SW., Washington, D.C. 20460. Inquir¬ 
ies concerning this petition may be di¬ 
rected to Product Manager (PM) 16, 
Registration Division (TS-767), Office 
of Pesticide Programs at the above ad¬ 
dress, or by telephone at 202-755-9315. 
Written comment should bear a nota¬ 
tion indicating the petition number. 
Comments may be made at any time 
while a petition is pending before the 
Agency. All written comments filed 
pursuant to this notice will be availa¬ 
ble for public inspection in the office 
of the Federal Register Section from 
8:30 a.m. to 4 p.m. Monday through 
Friday. 


Dated; August 2, 1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division . 
[FR Doc. 78-22164 Filed 8-8-78; 8:45 am] 


[ 6560 - 01 ] 

[FRL 941-2; OPP-50371] 

THOMPSON HAYWARD CHEMICAL CO. 

Utuanco of Experimental Use Permit 

The Environmental Protection 
Agency (EPA) has issued an experi¬ 
mental use permit to the following ap¬ 
plicant. Such permit is in accordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 148-EUP-22. Thompson-Hayward 
Chemical Co., Kansas City, Kans. 66110. 
This experimental use permit allows the 
use of 1,634.5 pounds of the insecticide N- 
U(4*chlorophenyl)amino] carbonyl]-2.6*dl- 
fluorobenzamlde on cotton to evaluate 
control of the boll weevil. A total of 2,590 
acres is involved; the program is author¬ 
ized only In the States of Alabama. Arizo¬ 
na. Arkansas, California, Florida, Georgia, 
Louisiana. Mississippi, North Carolina, 
Oklahoma, South Carolina, and Texas. 
The experimental use permit is effective 
from June 12, 1978. to June 12. 1979. Tem¬ 
porary tolerances for residues of the 
active ingredient in or on cottonseed, eggs, 
milk, and meat, fat and meat byproducts 
of cattle, goats, hogs, horses, poultry, and 
sheep have been established. 

Interested parties wishing to review 
the experimental use permit are re¬ 
ferred to Room E-315, Registration 
Division (WH-567), Office of Pesticide 
Programs, EPA, 401 M Street SW., 
Washington, D.C. 20460. It is suggest¬ 
ed that such interested persons call 
202-755-4851 before visiting the EPA 
headquarters office, so that the appro¬ 
priate permit may be made conve¬ 
niently available for review purposes. 
This file will be available for inspec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5. Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat. 751 (7 US.C. 136(a) et 
seq.).) 

Dated: August 2,1978. 

Douglas D. Campt, 
Acting Director, 
Registration Division, 
[FR Doc. 78-22150 Filed 8-8-78; 8:45 am] 
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[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket No. 20801; FCC 78-560] 

MIDWESTERN RELAY CO. 

Memorandum Opinion and Order Instituting 
Investigation 

Adopted: July 27,1978. 

Released: August 7,1978. 

Introduction 

1. Our prior memorandum opinion 
and order herein, 59 FCC 2d 477 (1976) 
(order), denied a petition for rejection 
filed by American Broadcasting Com¬ 
panies, Inc. (ABC) and Columbia 
Broadcasting Systems, Inc. (CBS) 
(hereinafter petitioners) of the above- 
captioned tariff revision, granted a pe¬ 
tition for suspension filed by Commu¬ 
nity Video Inc., imposed an accounting 
order, and instituted an investigation. 1 
We have before us two sets of plead¬ 
ings. The first is a petition filed on 
June 21, 1976, for reconsideration, 
filed by petitioners, of that part of our 
order denying rejection of Midwes¬ 
tern’s rate revision to its class A serv¬ 
ice. 2 Midwestern Relay Company, Inc. 
(Midwestern) filed an opposition and 
petitioners filed a reply. The second 
pleading is a petition to modify the 
issues, filed by Midwestern of Febru¬ 
ary 13, 1978. requesting that we re¬ 
strict the upcoming investigation and 
hearing to only those issues relating to 
the lawfulness of the rates for Mid¬ 
western’s class C service. 3 The 
Common Carrier Bureau trial staff 
(trial staff) submitted comments re¬ 
garding this second pleading and Mid¬ 
western filed a reply. Midwestern also 
filed a supplemental letter to this 
motion which, among other things, in¬ 
cluded an affidavit to the facts alleged 
in the motion. We will consider each 
set of pleadings separately. 


‘The investigation and hearing were de¬ 
ferred pending the outcome of docket No. 
19609. See note 28, infra. 

3 Midwestern’s class A service is utilized by 
the major commercial television networks. 
It offers a protected television transmission 
service (both full-time and occasional) and 
provides, among other things, for intercon¬ 
nection with other participating carriers. 

3 Midwestern’s class C service provides for 
unprotected transmission of television sig¬ 
nals which are picked up at a carrier’s trans¬ 
mitter and delivered to the customer. This 
service was designed primarily for use by 
cable television systems. Class B service con¬ 
sists of unprotected, point-to-point trans¬ 
mission between designated origination and 
receiving points. This latter service is used 
by Wisconsin’s educational television net¬ 
work. 


I. Reconsideration of Order Denying 

Rejection of Class A Rates 

(a) background 

2. Midwestern is a miscellaneous 
common carrier providing point-to- 
point microwave service in a region 
north of Chicago. Its class A service 
transmits network signals for petition¬ 
ers to 44 network affiliated television 
stations (as well as other television sig¬ 
nals which are provided to other sta¬ 
tions) in a four State area. 4 Before 
Midwestern initially commenced oper¬ 
ations, it entered into contracts with 
petitioners purporting to establish 
rates and conditions for which Mid¬ 
western would provide this service to 
petitioners. The contracts provided 
that Midwestern would not file any 
tariff which would be inconsistent 
with the contracts for a period of 5 
years, and that it would offer class A 
service to all other customers at simi¬ 
lar rates during this period. Midwest¬ 
ern filed its initial tariff, effective No¬ 
vember 1972, setting forth the rates 
contracted for with petitioners and 
providing that the initial period for 
providing service would be 5 years. 5 
Midwestern then filed for a tariff revi¬ 
sion in March 1976. Petitioners filed a 
petition for rejection, their sole 
ground being that the revision was un¬ 
lawful on its face because it conflicted 
with Midwestern’s contracts with Peti¬ 
tioners and the currently effective 
tariff. In our order, 59 FCC 2d at 480, 
we held that the tariff governs the 
rates a carrier may charge a customer 
for common carrier services and there¬ 
fore declined to reject Midwestern’s 
tariff filing on the basis that such 
filing conflicted with outstanding con¬ 
tracts between Midwestern and peti¬ 
tioners. Petitioners here seek reconsid¬ 
eration of the Commission’s refusal to 
reject the tariff. 

(b) allegations of the parties 

3. Petitioners claim that the decision 
in United Video , Jnc., 49 FCC 2d 878 
(1974), recon. denied, 55 FCC 2d 516 
(1975) (United Video), where we de¬ 
clined to find that a contract between 
a carrier and a customer prevented the 
carrier from filing for a rate revision, 
should not have been applied to this 
case for several reasons. First, they 
contend that the basis for our holding 
in that case was that we interpreted 
the contract to permit the carrier to 
unilaterally file for a rate revision, 
while here the contract does not lend 
itself to such an interpretation. 
Second, petitioners claim that a ques¬ 
tion of discrimination existed in 
United Video because, had we held the 
contract valid, some customers of 


« Northern Illinois. Wisconsin, eastern 
Minnesota and northeastern Iowa. 

5 Midwestern Tariff F.C.C No. 1, Section 
D.5.a, Original Page 11. 


United would have been allowed to 
pay the rates under the contract while 
others would have had to pay the 
rates under United’s tariff. Petitioners 
claim that in this case a question of 
discrimination is not present as Mid¬ 
western must offer this service to all 
customers on the same basis on which 
they offer it to petitioners. Third, 
they assert that the relevant contract 
provisions in United Video were not a 
part of the carrier’s existing tariff, 
while here, the specific contract rate 
and time period are part of Midwes¬ 
tern’s existing tariff, causing the tariff 
revision to conflict with the existing 
tariff as well as the contract. 

4. In response to these contentions, 
Midwestern argues that Petitioners 
have not distinguished this case from 
United Video on any relevant grounds. 
Midwestern claims that the real basis 
for our holding in United Video was 
that section 203(c) of the Communica¬ 
tions Act, 47 U.S.C. section 203(c), 
mandates that a carrier provide serv¬ 
ice to its customers by tariff. Accord¬ 
ingly, they argue, we would have 
reached the same result even if we had 
not found the contract there to allow 
the carrier to revise its rates. Midwest¬ 
ern would also have us find that the 
alleged discrimination issue in United 
Video is irrelevant because it was not a 
basis for the decision there. Finally. 
Midwestern claims that petitioners' ar¬ 
gument regarding the conflict between 
Midwestern's tariff revision and its ex¬ 
isting tariff should carry no weight be¬ 
cause a carrier’s existing tariff should 
have no effect on the lawfulness of a 
carrier’s tariff revision. 

5. Petitioners also claim that the 
holding in Bell Telephone Co. of Penn¬ 
sylvania v. FCC, 503 F. 2d 1250 (3d 
Cir. 1974), cert denied, 422 U.S. 1026 
(1975) (Bell of Pa.), requires that we 
apply the analysis of United Gas Pipe¬ 
line Co. v. Mobile Service Corp., 350 
U.S. 332 (1956) ( Mobile) to the case 
before us and find that the Communi¬ 
cations Act permits carriers and cus¬ 
tomers to order their relations regard¬ 
ing common carrier service by con¬ 
tract. Petitioners contend that even if 
section 203(c)® specifically requires 
that charges be established by tariff, 
sections 202(a), 211(b) and 414, * 7 create 
exceptions which permit rates to be 
set by contract between carriers and 
non-carrier customers. Midwestern re¬ 
sponds by arguing that Bell of Pa. is 
limited to only carrier-to-carrier situa¬ 
tions and has no relevance here. It 
also claims that United Video rejected 
the Mobile analysis in carrier-to-cus- 
tomer situations and applied the Su¬ 
preme Court’s reasoning in Armour 
Packing Co. v. United States, 209 U.S. 
56 (1908) (Armour), which requires 
that tariffs exclusively control the 


•47 U.S.C. section 203(c). 

7 47 U.S.C. sections 202(a). 211(b), and 414. 
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rates a carrier may charge a customer. 
Midwestern also argues that even 
under the analysis of Bell of Pa. the 
result would be the same because the 
provisions of the Communications Act 
cited by petitioners as creating excep¬ 
tions to section 203(c) shold not be in¬ 
terpreted to permit carrier-to-custom- 
er contracts for common carrier serv¬ 
ice. 

(c) DISCUSSION 

6. Petitioner’s claim that we must 
reject a tariff filing for common carri¬ 
er sendee which conflicts with a con¬ 
tract between the carrier and a cus¬ 
tomer is without merit. Although revi¬ 
sions to tariffs under the Communica¬ 
tions Act are carrier-initiated. 8 we may 
reject such revisions if we find that it 
patently conflicts with the Communi¬ 
cations Act. our rules, or a Commis¬ 
sion order. 9 We could make such a 
finding in this case only if the act per¬ 
mits carriers to fix rates for service to 
non-carrier customers by contract. 
However, section 203(c) 10 specifically 
requires the use of tariffs and states 
that no carrier shall charge a different 
compensation than the charges speci¬ 
fied in the schedule then in effect. We 
have previously interpreted this provi¬ 
sion to require that a carrier’s charges 
to a customer must be determined by a 
lawful tariff notwithstanding any con¬ 
flicting contract provision, United 
Video, 49 FCC 2d at 880, 55 FCC 2d at 
518. The courts have also interpreted 
section 203(c) as the provision which 
controls the rights and liabilities be¬ 
tween the parties. 11 Accordingly, in de¬ 
termining whether Midwestern’s tariff 
revision is unlawful on its face we can 
give no weight to the mere fact that 
this revised tariff may conflict with a 
contract between Midwestern and peti¬ 
tioners. 

7. Petitioners* * various arguments 
that this case can be distinguished 


•See 47 U.S.C. 203(b) which allows a carri¬ 
er to change its rates after meeting our 
notice requirements. See also, American 
Telephone and Telegraph v. FCC., 487 F.2d 
865 (2nd Cir. 1973). 

• Associated Press v. FCC, 448 F. 2d 1095, 
1103 (D.C. Cir. 1971); United Video, Inc., 49 
FCC 2d at 880. 

10 47 U.S.C. 203(c) states in pertinent part. 
No carrier, unless otherwise provided by or 
under authority of this act, shall engage or 
participate in such communication unless 
schedules have been filed and published in 
accordance with the provisions of this act 
and with the regulations made thereunder; 
and no carrier shaU (1) charge, demand, col¬ 
lect. or receive a greater or less or different 
compensation, for such communication, or 
for any service in connection therewith, be¬ 
tween points named in any such schedule 
than the charges specified in the schedule 
then in effect • * * (emphasis added). 

“See Schaafs v. Western Union Telegraph 
Co., 215 F. Supp. 415 (E.D. Wis. 1963); 
American Telephone and Telegraph Co. v. 
Florida-Texas FrgL Inc., 357 F. Supp. 977 
(S.D. Ha.), aff’d, 485 F. 2d 1390 (5th Cir. 
1973). 


from United Video are not convincing. 
In that case. United Video, Inc. 
(United) entered into a contract with 
Liberty TV Cable, Inc. (Liberty) set¬ 
ting a specific monthly charge for 
transmission of Liberty’s television sig¬ 
nals for a 10 year period. Before the 
expiration of the period. United filed a 
tariff revision and Liberty petitioned 
for rejection on the ground that this 
revision conflicted with the contract 
between them. In denying Liberty’s 
petition, we held that a conflicting 
contract provision did not make the 
tariff revision unlawful on its face, 49 
FCC 2d at 880. Petitioners attempt to 
distinguish their case first by claiming 
that the basis of our holding was that 
we interpreted the contract provision 
In United Video to allow the carrier to 
file for a rate revision without breach¬ 
ing its contract, while here the con¬ 
tract explicitly states that Midwestern 
will not file a tariff inconsistent with 
the contract. While this factor was re¬ 
ferenced in our holding in that case, it 
is equally clear that we held, on sepa¬ 
rate and independent grounds, that 
the tariff governs carrier relationships 
with non-carrier customers, regardless 
of any contract to the contrary, 49 
FCC 2d at 880. We explicitly stated 
that this latter ground was the prima¬ 
ry basis of our holding on reconsider¬ 
ation. 12 Accord, Western Tele-Commu¬ 
nications, Inc., 55 FCC 2d 203, 208 
(1975). 

8. Petitioners* next attempt to dis¬ 
tinguish their case from United Video 
by contending that a question of dis¬ 
crimination existed in that case which 
they argue is not present here. In that 
case the contract provided for a fixed 
rate to be paid by the complainant to 
United for common carrier service, 
while other customers of United pre¬ 
sumably would have had to pay the 
tariffed rate. Petitioners argue that we 
refused to recognize the contract there 
because to do otherwise would have re¬ 
sulted in a rate discrimination, as 
some customers would have paid the 
rates stated in their contracts with 
United, and other customers would 
have paid the rates in United’s tariff. 
Petitioners point to their different 
contract provision with Midwestern 
and argue that it allows all customers 
to receive this service on the same 
basis as the most favored customer re¬ 
ceives it. Hence, they argue, there 
could be no discrimination of rates as 


12 55 FCC 2d at 518: In view of the forego¬ 
ing, we reiterate our holding that, with re¬ 
spect to common carrier service offerings to 
customer-users, the effective rates, practices 
and regulations are those which appear in 
the carrier’s tariff on file with the Commis¬ 
sion. and such tariff, the Commissions 
Rules and the Communications Act itself 
are applicable as a matter of law. notwith¬ 
standing any conflicting provision appear¬ 
ing in an agreement executed by a carrier 
with its customer. 


all customers could receive service at 
the contract rate. It is unnecessary for 
us to determine the validity of this dis¬ 
tinction, however, as our holding in 
United Video clearly was not predicat¬ 
ed on this circumstance. Because we 
found in that case that the tariff gov¬ 
erns the carrier's charges regardless of 
any existing contract, we did not even 
reach the question of whether provid¬ 
ing service by contract would result in 
unlawful discrimination. 

9. Petitioners finally contend that 
this case can be distinguished from 
United Video because Midwestern’s 
tariff revision conflicts with its cur¬ 
rently effective tariff. In United Video 
the relevant contract provisions were 
never made a part of United's effective 
tariff and the issue of a tariff revision 
conflicting with the carrier’s effective 
tariff never arose. In this case, howev¬ 
er, the relevant contract provisions 
(i.e., the specific rate and the 5 year 
contract period) are also a part of Mid¬ 
western’s existing effective tariff. 13 
Therefore, petitioners argue, Midwes¬ 
tern’s tariff revision is unlawful be¬ 
cause it causes an increase in Midwes¬ 
tern’s rates before the end of the 5 
year period stated in its existing effec¬ 
tive tariff. However, petitioners have 
not shown why this requires rejection 
of this tariff revision. As stated above, 
we must reject a revision when it 
clearly conflicts with the act or our 
rules or orders. The fact that a tariff, 
revision would conflict with an exist¬ 
ing tariff does not, in itself, meet that 
test. In fact, any tariff revision nor¬ 
mally conflicts with an existing tariff 
when It seeks to change an existing 
provision. Accordingly, we find that 
petitioners have not distinguished this 
case from United Video on any rele¬ 
vant grounds. Therefore, our order, to 
the extent it relied on United Video to 
deny petitioners’ request for rejection 
of Midwestern’s tariff revision, is con¬ 
sistent with our findings here. 

10. We also believe our order is con¬ 
sistent with the analysis by the Third 
Circuit in Bell of Pa. There the court 
had to decide whether A.T. & T. could 
file tariffs which would have permit¬ 
ted it to terminate a lease of facilities 
to Western Union when a contract ex¬ 
isted between them requiring a 5 year 
notice period before termination. In 
affirming our decision 14 rejecting A.T. 
& T.’s tariff filings, the Third Circuit 
reconciled two seemingly conflicting 
U.S. Supreme Court cases, Mobil and 
Armour, supra. In Mobile the Supreme 
Court found that a contract between a 
natural gas company and a distributor 
could not be superseded by a subse¬ 
quently filed tariff, while in Armour 
the Court found that a shipper must 
pay the railroad’s revised tariffed rate 


'* Supra, note 5. 

14 Bell System Tariff Offering, 46 FCC 2d 
413 (1974). 
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even though the shipper had a con¬ 
tract with the railroad setting a lower 
rate. The Court in Bell of Pa. recon¬ 
ciled these cases by finding that the 
different holdings were based on the 
different Federal regulatory schemes 
involved in each field. It found that 
the Natural Gas Act. as applicable to 
Mobile, permitted rates between the 
parties to be set by contract, while the 
Interstate Commerce Act, as applica¬ 
ble to Armour , prescribed uniform 
rates for customers, and hence did not 
permit the parties to set their rates by 
contract. Applying this analysis to the 
case before it, the Court in Bell of Pa. 
found the Communications Act, 
through sections 201(b) 15 and 211(a), 1 ® 
permitted carriers to set their rates 
with other carriers by contract. Find¬ 
ing the Communications Act, insofar 
as it pertains to carriers’ relations with 
other carriers, to be similar to the Nat¬ 
ural Gas Act in its regulatory scheme, 
the Third Circuit found that A.T. & T. 
could not unilaterally modify its con¬ 
tract with Western Union by filing a 
conflicting tariff. 

11. However, in contrast, the Com¬ 
munications Act does not permit carri¬ 
ers to set rates for common carrier ser¬ 
vices with customer-users by contract. 
Section 203(c) ,7 specifically requires 
that the tariff govern the rates a carri¬ 
er may charge, “unless otherwise pro¬ 
vided by or under authority of this 
chapter.” While the Court in Bell of 
Pa. found this authority for earrier-to- 
carrier contracts in sections 201(b) and 
211(a), these provisions clearly do not 
apply to carrier-customer contracts. 
The Third Circuit was careful to point 
out that its finding applied only to 
carrier-carrier situations and implied 
that carrier-customer situations may 
warrant a different result. The Court 
stated that “[wlhile communications 
carriers may • # • be prohibited from 
contracting with customer-user, we 
find no such directive barring contrac¬ 
tual relations between independent 
carriers.” 503 F. 2d at 1276. Therefore, 
with respect to common carrier ser¬ 
vices provided to customer-users, we 
believe that the rule of Armour should 
be controlling. 

12. Petitioners claim here, however, 
that other sections of the Act, notably 
202(a), 211(b) and 414, supply the nec¬ 


*47 U.S.C. section 201(b) states In perti¬ 
nent part: • • • (Nlothing in this Act or in 
any other provision of law shall be con¬ 
strued to prevent a common carrier subject 
to this Act from entering into or operating 
under any contract with any common carri¬ 
er not subject to this Act, for the exchange 
of their services, if the Commission is of the 
opinion that such contract is not contrary 
to the public interest • • *. 

•*47 U.S.C. section 211(a) states that 
“[elvery carrier subject to this Act shall file 
with the Commission copies of all contracts, 
agreements, or arrangements with other 
carriers * • V 
11 Supra, note 10. 


essary authority in carrier-customer 
situations. We cannot agree. Because 
section 203(c) specifically requires car¬ 
rier rates to be governed by tariff 
“unless otherwise provided by or 
under authority of this chapter,” any 
provision of the Act which is purport¬ 
ed to create the authority to come 
within this exception must be clearly 
expressed. None of the sections cited 
by petitioners expressly create this ex¬ 
ception. Section 202(a) proscribes un¬ 
lawful discrimination “by any means 
or device.” 1 * •* Petitioners claim that 
“device” as used here includes con¬ 
tracts and that since this section out¬ 
laws only those contracts which result 
in unlawful discrimination, all other 
contracts, including carrier-customer 
contracts, are permissible. This is a su¬ 
perficial argument at best. While 
“device” as used here does include con¬ 
tracts in general, “Bell System Tariff 
Offerings.” 46 FCC 2d 413. 432 (1974), 
this provision does not enlarge the 
types of permissible contracts, but 
merely proscribes discrimination in 
the types of contracts which are per¬ 
mitted. 19 Section 211(b) 20 is of no more 
help to petitioners’ argument. Peti¬ 
tioners claim that because section 
211(a) refers to contracts of carriers 
with other carriers, 21 that section 
211(b)'s language regarding “other 
contracts of any carrier” must refer to 
carrier-customer contracts if this pro¬ 
vision is to have any meaning. If carri¬ 
ers could only enter into these two 
types of contracts, this might be plau¬ 
sible. However, it is clear that there 
are many other types of contracts that 
a carrier might have. 22 Consequently, 
there is not basis for inferring that 


*47 U6.C. section 202(a) states: 

It shall be unlawful for any common carri¬ 
er to make any unjust or unreasonable dis¬ 
crimination in charges, practices, classifica¬ 
tions, regulations, facilities, or services for 
or in connection with like communications 
service, directly or indirectly, by any means 
or device, or to make or give any undue or 
unreasonable preference or advantage to 
any particular person, class of persons, or 
locality, or to subject any particular person, 
class of persons, or locality to any undue or 
unreasonable prejudice or disadvantage. 
[Emphasis added.] 

‘•Since other types of contracts are per¬ 
mitted under the act, e.g., carrier-carrier 
(section 211(a)), carrier-supplier (section 
215), there is no basis for inferring that this 
provision contemplated carrier-customer 
contracts. 

*>47 U.S.C. section 211(b) states that 
“Ctlhe Commission shall have authority to 
require the filing of any other contracts of 
any carrier, and shall also have authority to 
exempt any carrier from submitting copies 
of such minor contracts as the Commission 
may determine.” [Emphasis added.] 

ai Supra, note 16. 

“For example, section 215, 47 U.S.C. sec¬ 
tion 215, recognizes that a common carrier 
may enter into transactions “which relate to 
the furnishing of equipment, supplies, re¬ 
search, services, finances, credit or person¬ 
nel.” 


Congress was specifically contemplat¬ 
ing carrier-customer contracts when 
section 211(b) was passed. 23 Similarly, 
section 414 24 is of no help to petition¬ 
ers. They argue that this section 
shows a general intent by Congress in 
passing the Act not to diminish the 
legal force of contracts between a car¬ 
rier and a customer. But if this were a 
valid interpretation of section 414, 
then the purposes of section 203 would 
be stripped of any meaningful func¬ 
tion and would invite the very types of 
discrimination and preferential treat¬ 
ment it was designed to prevent. If we 
were to follow Petitioners' argument 
to its logical conclusion, a carrier 
would always be able to extend prefer¬ 
ential rates to certain of its customers 
by simply entering into a contract 
prior to filing a new or revised tariff 
and then later rely on section 414 to 
contend that the preexisting preferen¬ 
tial contract rates are still legally 
binding. We do not believe that Con¬ 
gress intended by section 414 to permit 
carriers to do by contract what it spe¬ 
cifically prohibited them from doing 
when it enacted section 203. 23 Thus. 


“Petitioners also point to the legislative 
history of the Act. alleging that the original 
version of the Act contained only section 
211(a) and that 211(b) was added to reach 
those contracts which would be made by the 
carriers with persons “other than carriers.” 
While this shows that Congress had more 
than carrier-to-carrier contracts in mind 
when drafting this provision, it again does 
not imply that Congress was contemplating 
carrier-customer contracts rather than 
other types of permissible carrier contracts. 

“47 U.S.C. section 414 states that 
“(nlothing in this Act contained shall in 
any way abridge or alter the remedies now 
existing at common law or by statute, but 
the provisions of this Act are in addition to 
such remedies.” 

“Section 414 does preserve actions based 
on breach of contract for matters not modi¬ 
fied of by the Act. The courts which have 
had occasion to interpret section 414 indi¬ 
cate that, in passing the Communications 
Act. Congress did not intend to preclude ag¬ 
grieved parties from seeking remedies for 
breaches of duties not explicitly created by 
the Act. In other words, the Communica¬ 
tions Act created a new set of statutory 
duties for communications common carriers 
which are in addition to other common law 
or statutory duties already in existence. In 
the event those other duties are breached 
by carriers which are regulated by this 
Commission, section 414 simply provides 
that the causes of action resulting there¬ 
from are not to be preempted because those 
carriers are also subject to federal regula¬ 
tion. “See Comtronics, Inc. v. Puerto Rico 
Telephone Co.”, 533 F. 2d 701 (1977): 
“Ashley v. Southwestern Bell Telephone 
Co.”, 410 F. Supp. 1389 (1976); “Cable Vision 
Inc. v. KUTV, Inc.", 211 F. Supp. 47, vacat¬ 
ed on other grounds , 335 F. 2d 348 (1964). 
However, section 414 does not give rise to 
actions based on preexisting duties which 
have been modified by the act, such as an 
action for damages based on the variance 
beteen a contract rate and a tariff rate 
where the contract, as here, is between a 
Footnotes continued on next page 
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petitioners have pointed to no express 
authority under the act which comes 
within the exception provided by sec¬ 
tion 203(c). Following through with 
the analysis in “Bell of Pa.," it is clear 
that section 203(c) exclusively governs 
the rates a carrier may charge a cus¬ 
tomer-user for common carrier service. 
Accordingly, "Bell of Pa." lends no 
weight to petitioners* * argument that a 
tariff revision which conflicts with a 
contract between the carrier and a 
customer-user must be rejected. 

13. Petitioners would, if all else fails, 
have us find that this tariff should be 
rejected on various public policy 
grounds. They claim that by not re¬ 
jecting this tariff revision we will ef¬ 
fectively eliminate the ability of carri¬ 
ers and customers to order their busi¬ 
ness by contract. Customers will no 
longer be willing to make costly 
switch-overs to a carrier’s service, they 
argue, because there will be no means 
by which a customer may obtain any 
long-term commitments from a carrier 
regarding the terms of service to be 
provided. Petitioners specifically re¬ 
quest that we prevent a carrier from 
revising its tariffs in at least the par¬ 
ticular circumstance where the rates 
are carrier-made rather than Commis¬ 
sion-prescribed, and the carrier and 
customer have entered into a contract 
for specialized services at a price 
agreed upon by the carrier. Petitioners 
cite a number of cases outside the 
communications field in which carrier- 
customer contracts involving special¬ 
ized services to primarily business cus¬ 
tomers are permitted. 26 Even if we 
were to agree with petitioners that 
carrier-customer contracts should be 
allowed to definitively establish rates 
in some limited areas, we are prevent¬ 
ed from so finding as the Communica¬ 
tions Act, as shown above, does not 
provide for rates to be set in this 
manner. Accordingly, we shall deny 
petitioners* reconsideration request. 

II. Midwestern’s Motion To Modify 
Issues 

(A) BACKGROUND 

14. As stated above; our order grant¬ 
ed the petition for suspension filed by 
Community Video. Inc., imposed an 
accounting order on all services affect¬ 


Pootnotes continued from last page 
carrier and a customer for common carrier 
services. "See Farley Terminal Co.. Inc. v. 
Atchison. T.&S.F.Ry. Co.", 522 F. 2d 1095 
(9th Cir., 1975), cert denied, 423 U.S. 996 
(1975). 

* Petitioners also cite some cases within 
the communications field where a carrier 
has been permitted to offer service to its 
customer solely by contract, e.g.. "National 
Aeronautics and Space Administration", 61 
FCC 2d 56 (1976). However, these contracts 
do not involve the provision of common car¬ 
rier service, a specific requirement for the 
application of section 203. and accordingly, 
these cases have no relevance here. 


ed by the tariff revision, and deferred 
the hearing pending the outcome of 
docket No. 19609, 27 or until further 
Commission order, 59 FCC 2d at 481. 
One of the reasons we gave for our 
action was that Midwestern’s rate 
structure for its class C service to 
cable television systems embodied con¬ 
cepts similar to those being considered 
in docket No. 19609 (i.e. a population- 
sensitive rate structure). Further, we 
stated that questions existed regard¬ 
ing Midwestern’s capital structure af¬ 
fecting its overall rate of return. For 
example, its equity/debt ratio when 
computed by the figures provided by 
the section 61.38 data 28 was substan¬ 
tially different from the equity/debt 
ratio when computed by the figures 
contained in Midwestern’s FCC form 
P 29 for 1974. Finally, we noted that 
questions existed regarding the 
manner in which financial contribu¬ 
tions to Midwestern from the Journal 
Co. (the majority partner of Midwest¬ 
ern) were reflected for accounting and 
ratemaking purposes. 

(B) CLAIMS OF MIDWESTERN 

15. Midwestern’s instant pleading re¬ 
quests that we delete any issues in the 
upcoming hearing concerning its capi¬ 
tal structure. 80 While conceding that 
there may be questions regarding the 
rate structure for its class C service, it 
claims that any questions regarding 
the overall capital structure or finan¬ 
cial contributions result from minor 
discrepancies and can be easily ex¬ 
plained. As to the apparent difference 
in the equity/debt ratio when comput¬ 
ed under the separate data. Midwest¬ 
ern explains .that this results because 
the figures contained in §61.38 data 
include "total capital contributions". 


31 "American Television Relay, Inc.", 37 
FCC 2d 203 (1972) (Designation Order), 63 
FCC 2d 911 (final decision), recon. denied, 
65 FCC 2d 203 (1977), review pending. Case 
No. 77-1910 (D.C. Cir.). 

"Such data is required by our rules, 47 
CFR 61.38. 

w Our rules. 47 CFR 1.785(6), require that 
an annual financial report, FCC form P, be 
filed by certain carriers and their affiliates. 

30 We note that consideration of the capi¬ 
tal structure issue would give a broader 
focus to the investigation. Examining the 
capital structure is only part of the analysis 
necessary in determining Midwestern’s cost 
of providing service within the statutory 
framework of sections 201-205 of the Act, 
which require a carrier’s rates to be just, 
reasonable and otherwise lawful, 47 U.S.C. 
201-205. This involves first determining 
Midwestern’s overall revenue requirement, 
i.e., determining its rate base and expenses, 
including a proper return on investment, 
and the allocation of such revenue require¬ 
ment among classes of Midwestern service. 
Once the reasonableness of the particular 
allocation to class C service is determined, 
the question of the appropriate rate struc¬ 
ture needed to distribute this allocation to 
class C subscribers would then be consid¬ 
ered. 


while the FCC form P data only in¬ 
cludes "owner equity". Midwestern ex¬ 
plains that "owner equity" consists of 
total capital investment with additions 
and subtractions for profits and losses, 
which in Midwestern’s case, is a much 
smaller figure than total capital con¬ 
tributions. As to the financial contri¬ 
butions of the Journal Co.. Midwest¬ 
ern states that all contributions were 
treated as additional capital, with the 
exception of $1.5 million in loans. It 
also submitted, with the instant plead¬ 
ing, a table showing the dates and 
amounts of all its contributions during 
the relevant time period. 

16. Midwestern claims that since 
these two issues are cleared up in the 
instant pleading, the only issue re¬ 
maining for consideration in the up¬ 
coming hearing should be its rate 
structure for its class C service. It 
claims that the burden and strain of 
the present accounting order, which 
covers all services which received an 
increase in charges under Midwes¬ 
tern’s revision to Tariff FCC No. 1, is 
causing serious harm to Midwestern 
by requiring extra hours of computa¬ 
tion which, it argues, is now unneces¬ 
sary. It therefore asks that we lift the 
accounting order from all services 
other than the class C service (and 
thus implicitly requests that the inves¬ 
tigation be narrowed to include only 
the rate structure issue for its class C 
service). 

17. Midwestern also states that Com¬ 
munity Video, Inc., the initial party to 
this proceeding, has now been pur¬ 
chased by the Journal Co. (Midwes¬ 
tern’s majority partner). The instant 
pleadings give notice that neither 
Community Video, Inc. nor its succes¬ 
sor, the Journal Co., will participate in 
the upcoming hearing. 

18. The trial staff, in its comments, 
does not take issue with Midwestern's 
explanation of the differing equity/ 
debt ratios. As to the financial contri¬ 
butions of the Journal Co., the trial 
staff states that while Midwestern's 
explanation adequately clarifies the 
accounting method used, it is still not 
clear how such contributions were re¬ 
flected for "ratemaking purposes." 
The trial staff also states that the 
Commission may have other questions 
regarding Midwestern’s overall rate of 
return, it suggests, however, that 
these issues are discrete from the rate 
structure of Midwestern’s class C serv¬ 
ice and, because Midwestern alleges 
that the present accounting order is 
burdensome, it suggests we go forward 
on any issues we may have other than 
the class C rate structure. The trial 
staff finally states that it is not clear 
whether the Journal Co. acquired all 
preexisting rights of Community 
Video, Inc. and its shareholders when 
it purchased the company. It there¬ 
fore suggests that we require Midwest- 
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era to retain all accounting records re¬ 
quired by our prior order up to and 
until the pendency of the upcoming 
hearing because of the possibility that 
we may order a refund as a result of 
that hearing. 

19. Midwestern, in its reply to the 
trial staff comments, states that its fi¬ 
nancial contributions, for ratemaking 
purposes, were treated as specified in 
the attachment to its motion. Specifi¬ 
cally, $1,500,000 (less $500,000 which 
was repaid) was treated as debt and all 
remaining funds provided to Midwest¬ 
ern by the Journal Co. through De¬ 
cember 31, 1976, were treated as equity 
investment. In response to the trial 
staff’s suggestion that it retain ac¬ 
counting records regarding revenues 
from its cable television system, class 
C customers, it states that it has no 
objection and, in fact, intends to 
retain all such records until the con¬ 
clusion of this issue. 

(c) DISCUSSION 

20. The financial contributions sup¬ 
plied to Midwestern by the Journal 
Co. now appear to be substantially 
clarified as to its handling for account¬ 
ing and ratemaking purposes. While 
Midwestern’s explanation for the dis¬ 
crepancy between the differing 
equity/debt ratio computations ap¬ 
pears to resolve our concerns in part, 
there still remain questions of lawful¬ 
ness regarding Midwestern's capital 
structure. For instance, we are still not 
clear as to which equity/debt ratio 
Midwestern should use (i.e., the ratio 
in its form P. in its section 61.38 mate¬ 
rial, or some other ratio) in determin¬ 
ing its overall rate of return and the 
resultant impact on its overall revenue 
requirement. Also, our prior order, 
having found the above apparent dis¬ 
crepancy, did not elaborate on all 
questions of lawfulness raised by Mid¬ 
western’s support data. This data re¬ 
veals other issues which should be 
clarified and resolved in the hearing 
process itself, such as: 

(a) Whether Midwestern should be 
allowed to take the full statutory 48 
percent corporate tax as an expense 
when it has “loss carry forward” de¬ 
ductions from prior years; 

(b) The appropriate method of debt 
calculation—including whether to con¬ 
sider as debt the “compensating loan 
balance” (the amount required by the 
bank to be kept on deposit during the 
loan period); and 

(c) While Midwestern’s section 61.38 
data seems to show that it is not in an 
excessive earnings position over all 
(e.g.. its 1978 projected return is 
shown as 9.6 percent), the reasonable¬ 
ness of the disparities in Midwestern’s 
projected rates of return for each class 
of service should be examined. For ex¬ 
ample, Midwestern’s 3-year projected 
rates of return in its support data vary 


from a low of 3.0 percent for the class 
A occasional transmission service pro¬ 
vided to the major commercial televi¬ 
sion networks, to a high of 12.6 per¬ 
cent for class C transmission service 
provided to cable television systems. 
Clearly relevant to this issue is the 
reasonableness of Midwestern’s alloca¬ 
tion of any common or joint costs 
among its service classes and the rea¬ 
sonableness of cross-subsidization, if 
any, among its classes of service. 

21. Contrary to Midwestern’s claim, 
the fact that Community Video. Inc. 
has been purchased by the majority 
partner of Midwestern is not dispos- 
tive of the issues already set for hear¬ 
ing. 31 The trial staff was made a party 
by our prior order and thus has a duty 
to represent the public interest in this 
matter. As noted above, it has certain 
concerns regarding the appropriate¬ 
ness of our granting Midwestern the 
requested relief. Also, our prior order 
allowed other interested persons to 
participate by filing a notice of such 
intention within 30 days of the publi¬ 
cation of that order. Since Community 
Video. Inc., will not be actively partici¬ 
pating in the upcoming hearing, which 
we are reactivating in part herein, we 
will afford interested persons another 
opportunity to participate due to the 
changed status of Community Video, 
Inc. 

22. Midwestern also alleges that the 
present accounting order is causing se¬ 
rious harm to the company because of 
the detailed computations and records 
it must now keep for revenues which it 
receives from all classes of service it 
offers. As noted above, questions of 
lawfulness exist with respect to the 
overall revenue requirement upon 
which Midwestern bases its charges 
for its various classes of service. 
Therefore pending resolution of such 
questions, the termination of the ac¬ 
counting order as requested would not 
be appropriate. Moreover, Midwestern 
offers no facts or figures to back up 
this allegation of harm or to even 
inform us of the extent of this alleged 
burden. Our prior order deferred the 
hearing in this case until the proceed¬ 
ing in docket No. 19609 was completed 
or until further Commission order. 
While docket No. 19609 is now com¬ 
pleted, 32 we ordered ATR, the carrier 
in that case, to file a revised tariff re¬ 
garding its population-sensitive rate 
structure. On consideration of this re¬ 
vised tariff, 33 we indicated that we 
would be implementing a general rule- 


31 The trial staff properly notes that it is 
not clear whether all claims to the revenues 
collected by Community Video, Inc. prior to 
the merger and covered by the then-existing 
accounting order have been extinguished by 
the merger. 

M See note 27, supra. 

M *‘American Television Relay. Inc., Tariff 
No. 8," transmittal No. 78, FCC 78-36, re¬ 
leased February 2, 1978. 


making proceeding regarding the ap¬ 
propriateness of population-sensitive 
rate structures. Due to the time con¬ 
siderations of a general rulemaking 
proceeding, and since Midwestern con¬ 
siders the present accounting order to 
be burdensome, we shall reactivate 
this proceeding to consider all issues 
pertaining to Midwestern’s overall rev¬ 
enue requirement and its allocation 
among the various classes of service. 
The rate structure issue regarding 
class C service shall be considered 
later and as provided for in a further 
Commission order. This hearing ap¬ 
proach will allow us to determine ex¬ 
peditiously whether any adjustments 
are necessary in the accounting order 
pending the ultimate disposition of 
this docket. 

III. Ordering Clauses 

23. Accordingly, it is ordered. That 
the petition for reconsideration filed 
jointly by petitioners ABC and CBS 
and the motion to modify issues filed 
by Midwestern are hereby denied: 

24. It is further ordered. That, to the 
extent set forth herein, this investiga¬ 
tion, without otherwise limiting its 
scope, shall include consideration of 
the following: 34 

(1) Whether the charges, classifica¬ 
tions, practices and regulations pub¬ 
lished in the revisions to Tariff FCC 
No. 1, transmittal No. 11, or in any 
subsequent revisions to this tariff 
during the pendency of this investiga¬ 
tion. are or will be unjust or unreason¬ 
able within the meaning of section 
201(b) of the Act; 

(2) Whether such charges, classifica¬ 
tions, practices and regulations will, or 
could be applied to. subject any 
person, class of persons, or locality to 
unjust or unreasonable preference or 
prejudice to any person, class of per¬ 
sons, or locality, within the meaning 
of section 202(a) of the Act; and 

(3) If any such charges, classifica¬ 
tions, practices or regulations are 


34 While we have already designated this 
proceeding under sections 201-205, among 
other provisions of the Act. w T e believe it ap¬ 
propriate to specify explicitly the applicable 
issues. As set forth in paras. 20-22 supra, we 
seek to determine primarily Midwestern’s 
overall revenue requirement and the reason¬ 
ableness of its allocation of such require¬ 
ment among its major classes of service, i.e., 
classes A, B, and C. We are concerned that 
one class of service not bear a disproportion¬ 
ate share of this revenue requirement over 
another class of service. Cf. A.T. & T., 
docket 18128, 68 FCC 2d 587 (1976), recon., 
64 FCC 2d 1971 (1977). further recon., FCC 
78-104, released February 24, 1978. Our in¬ 
vestigation wiU necessarily include a deter¬ 
mination of Midwestern’s proper rate of 
return, capital structure, etc. We will not in¬ 
vestigate at this time the class C service rate 
structure, i.e., the internal allocation of the 
proper class C revenue requirement among 
class C users, pending further action in a 
general rulemaking proceeding which we 
will soon Initiate in that area. 
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found to be unlawful whether the 
Commission, pursuant to section 205 
of the Act, should prescribe charges, 
classifications, practices and regula¬ 
tions for the service governed by the 
tariffs, and if so. what should be pre¬ 
scribed; 

25. It is further ordered. That a hear¬ 
ing be held in this proceeding at the 
Commission’s offices in Washington, 
D.C., at a time to be specified, before 
an administrative law judge to be des¬ 
ignated; 

26. It is further ordered. That the ad¬ 
ministrative law judge shall upon clos¬ 
ing of the record on all issues concern¬ 
ing Midwestern’s revenue requirement 
prepare and issue an initial decision 
which shall be subject to the submis¬ 
sion of exceptions and requests for 
oral argument, as provided in §§ 1.276 
and 1.277 of the Commission’s rules. 
47 CFR 1.276 and 1.277, after which 
the Commission shall issue its decision 
as provided in § 1.282 of those rules, 47 
CFR 1.282;“ 

27. It is further ordered, That all in¬ 
terested persons wishing to participate 
may do so by filing a notice of inten¬ 
tion to participate on or before Sep¬ 
tember 8. 1978; and 

28. It is further ordered. That the 
Secretary shall send a copy of this 
order by certified mail, return receipt 
requested, to American Broadcasting 
Cos., Inc., Columbia Broadcasting Sys¬ 
tems, Inc., Midwestern Relay, Inc., and 
the trial staff, and shall cause a copy 
to be published in the Federal Regis¬ 
ter. 16 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-22173 Filed 8-8-78; 8:45 ami 


[ 6712 - 01 ] 

[Docket Nos. 78-68, etc.; Transmittal Nos. 
61. etc.; FCC 78-564] 

RCA AMERICAN COMMUNICATIONS, INC 

Memorandum Opinion and Order Instituting 
Investigation 

Adopted: July 27. 1978 
Released: August 3, 1978. 

By the Commission: Commissioner 
White concurring in the result. 

In the matter of RCA American 
Communications, Inc., revisions to 
tariff FCC No. 1, fixed term transpon¬ 
der service, CC docket No. 78-68, 
transmittal No. 61; American Satellite 


w We shall instruct the Judge by further 
order on the appropriate handling of the 
class C rate structure Issue. See supra, note 
36. 

w We also require Midwestern to promptly 
serve a copy of our order herein on all sub¬ 
scribers to its various service classes so that 
they may participate if they desire. 


Corporation, revisions to tariff FCC 
No. 1, CC docket No. 78-70, transmit¬ 
tal No. 45; The Western Union Tele¬ 
graph Company, revisions to tariff 
FCC No. 261, pertaining to video chan¬ 
nel service, CC docket No. 78-99, trans¬ 
mittal No. 7314; RCA American Com¬ 
munications, Inc., revisions to tariff 
FCC No. 1, for fixed term transponder 
service, transmittal No. 78, RCA 
American Communications, Inc., revi¬ 
sions to tariff FCC No. 1 for discounts 
for fixed term voice grade channel 
service, transmittal No. 80. and RCA 
American Communications. Inc., revi¬ 
sions to tariff FCC No. 1 for 5-year 
preemptible transponder service, 
transmittal No. 83. 

1. In American Satellite Corporation 
(ASC), FCC 78-119, released March 10. 
1978, we ordered an investigation of 
tariff schedules for long term service 
filed by ASC with its transmittal No. 
45. We have before us several filings 
concerning that decision. The first is a 
petition for clarification or reconsider¬ 
ation filed by American Telephone 
and Telegraph Co. (AT&T). An oppo¬ 
sition to the petition was filed by MCI 
Telecommunications Corp. (MCI) and 
comments were filed by the trial staff, 
Common Carrier Bureau. The second 
is a motion to consolidate that pro¬ 
ceeding (CC docket No. 78-70) with 
the investigation (Docket No. 20098) 
instituted by the Commission’s memo¬ 
randum opinion and order, 47 FCC 2d 
639 (1974). The trial staff filed an op¬ 
position to the motion, ASC filed com¬ 
ments. and MCI filed a reply. Finally, 
the trial staff presents h motion for 
consolidation of this proceeding with 
the proceedings in CC dockets No. 78- 
68 and 78-99, as captioned above. Com¬ 
ments on this motion were filed by 
AT&T, ASC, and RCA American Com¬ 
munications, Inc. (RCA). 

2. We also consider at this time 
tariff transinittals No. 78, 80. and 83 
filed by RCA. In transmittal No. 78, 
RCA proposes revisions in tariffs FCC 
Nos. 1, 2, and 4 to offer 10 years fixed 
term full-time and part-time transpon¬ 
der service. AT&T and Western Union 
Telegraph Co. (Western Union) filed 
petitions for suspension and investiga¬ 
tion and RCA filed a reply. In trans¬ 
mittal No. 80, RCA seeks to establish 
rates and regulations for a fixed term 
voice grade channel service which 
would offer discounts for customers 
subscribing to leasing channel service 
between RCA operating centers for a 
minimum of 12 months. ASC filed a 
petition for suspension and investiga¬ 
tion and RCA filed a reply. Finally, in 
transmittal No. 83, RCA proposes a 
full-time, unprotected preemptible 
transponder service for a 5-year term. 
Western Union petitioned for suspen¬ 
sion and investigation. RCA filed a 
reply. 


I. CC Docket No. 78-70 Clarification 

of AT&T’s Petition for Reconsider¬ 
ation 

3. ASC’s transmittal No. 45 now set 
for investigation in CC docket No. 78- 
70, proposed a discount for subscribers 
to long term service on certain ASC 
routes, subject to a minimum channel 
and other requirements. In the memo¬ 
randum opinion and order cited above 
we did not reject or suspend the tariff, 
but ordered an investigation, specifi¬ 
cally of the minimum cnannel require¬ 
ment, the lack of a termination charge 
during the 1-year minimum service 
period, and the requirement of 6 
months notice by a customer to avoid 
automatic renewal of the long term 
commitment. We also stated that the 
investigation would provide an oppor¬ 
tunity to address many of the broad 
issues presented by long term tariffs 
and could be helpful in our initial de¬ 
velopment of policies and guidelines in 
this area. 

4. AT&T was not a party in the pro¬ 
ceeding prior to our decision J,o desig¬ 
nate for hearing in American Statel- 
lite, but requests in its petition that 
the Commission clarify or reconsider 
paragraph 14 of the Opinion and 
Order, which addressed a concern with 
regard to an offering of long term 
service by a dominant carrier.' Under 
§ 1.106(a)(1) of the Commission’s rules, 
"A petition for reconsideration of an 
order designating a case for hearing 
will be entertained if, and insofar as, 
the petition relates to an adverse 
ruling with respect to petitioner’s par¬ 
ticipation in the proceeding.” AT&T’s 
petition plainly does not relate to any 
adverse ruling with respect to AT&T’s 
participation in the hearing designat¬ 
ed by our Order. AT&T has in fact 
filed a separate Notice of Intent to 
Participate in the hearing. Nor. we be¬ 
lieve. does styling the petition as one 
for clarification or reconsideration 
provide any basis for ignoring the spe¬ 
cific terms of § 1.106(a)(1). Even if we 
were to consider AT&T's petition, 
there would appear to be no reason to 
clarify or reconsider paragraph 14. It 
was unnecessary for us to consider in 
the ASC Order whether our decision 
would differ were AT&T to offer a 
similar long term service, and we did 


’In American Satellite Corp., FCC 78-119, 
para. 14, released March 10. 1978. as stated: 
“Another concern expressed by the petition¬ 
ers. particularly MCI. is that if a dominant 
carrier such as AT&T were permitted to 
offer long term service, the result would be 
grossly anticompetitive and repressive to 
the communications industry. This concern 
is at present speculative, but in any event 
the circumstances of the present offering 
are distinctly different from any case involv¬ 
ing a dominant carrier, for the reasons 
noted in para. 10 above. Thus, any ruling in 
this case would not be a significant prece¬ 
dent for a dominant carrier providing both 
monopoly and competitive services.” 
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not reach the issue. Accordingly, we 
remain of the opinion that the ruling 
would not be a significant precedent 
for a dominant carrier providing both 
monopoly and competitive services. 
Therefore we will dismiss AT&T’s pe¬ 
tition. 

II. MCI’s Motion to Consolidate 

5. MCI requests in its motion that 
the Commission consolidate the pro¬ 
ceedings in CC docket No. 78-70 with 
those in docket No. 20098. In the 
latter proceeding. Western Union Tele¬ 
graph Co., 47 PCC 2d 639 (1974), we 
determined that “substantial ques¬ 
tions exist whether the existing rates 
for domestic satellite service, and 
those proposed • • * * * * are in accord with 
the applicable statutory requirements 
set out in section 201-203 of the Com¬ 
munications Act,” and set certain pro¬ 
posed rates for investigation. No hear¬ 
ing has been scheduled for that pro¬ 
ceeding, primarily because we have 
lacked adequate experience with com¬ 
munications satellite market econom¬ 
ics and operations for an effective in¬ 
quiry into proper ratemaking princi¬ 
ples. MCI urges that a consolidated 
hearing is warranted to address the 
issue of cost insensitive pricing which 
it cites as a major underlying issue in 
both proceedings. In docket 20098, the 
issue raised concerned the distance-in¬ 
sensitive nature of satellite technology 
and the legality of distance-based 
rates. In CC docket No. 78-70, one of 
the issues is whether a minimum 
channel requirement for a long-term 
service discount is justifiable where it 
is not clear that the requirement has a 
basis in cost differences. 

6. In American Satellite , we noted 
MCI’s proposal that the hearing it 
claimed was necessary should be con¬ 
solidated with docket No. 20098, but 
we did not find that the concerns ex¬ 
pressed by MCI warranted a consolida¬ 
tion. The issues set for investigation in 
CC docket No. 78-70 all basically con¬ 
cern long-term tariffs and we stated 
our hope that the proceeding would be 
helpful in the development of policies 
and guidelines in this area. Those 
issues bear only a tangential relation¬ 
ship to the issues in docket No. 20098 
which do not concern long-term tar¬ 
iffs. Therefore, we will deny MCI’s 
motion to consolidate. 

III. RCA’s Transmittals No. 78, 80, 
and 83 

7. We next consider three tariff 
transmittals filed by RCA, each pro¬ 
posing some form of long term satel¬ 
lite communication service. In CC 
docket No. 78-68, an investigation has 
already been instituted on an RCA 
tariff proposing new rates and regula¬ 
tions for part-time transponder service 
over a 6-year commitment term. This 
investigation is to consider questions 


of whether the proposed service is un¬ 
reasonably discriminatory vis a vis the 
carrier’s other television services, 
whether the escalating rate structure 
in the proposed tariff is discriminatory 
and whether the substantial termina¬ 
tion liabilities imposed by the tariff 
are unjust and unreasonable. 

8. AT&T and Western Union urge in 
their petitions for suspension and in¬ 
vestigation that the same concerns 
also apply to RCA’s transmittal No. 
78. RCA proposes in that transmittal 
full-time and part-time daily transpon¬ 
der services similar to those set for in¬ 
vestigation in CC docket No. 78-68. 
The transmittal proposes three new 
services in all, a 10-year full-time serv¬ 
ice, a 10-year full-time service for 
other common carriers, and a 10-year 
part-time service. As in the docketed 
case, these services are for a fixed 
term with an escalating rate structure 
and substantial termination liabilities. 
For example, the rate for the part- 
time service of 12 hours a day are as 
follows for the minimum of two tran¬ 
sponders: 


Monthly Termina- 
rate tion liability 

year 1 . 

.$56,050.00 

$967,000 

Ywir 2. 

. 67,300.00 

967,000 

Year 3.. . . 

89.800.00 

810.000 

Year 4. 

. 108.133.34 

635.000 

Year 5 . 

. 116.466.67 

360.000 

Year 6. 

_ 123.550.00 

180.000 

Year 7 ,n nrrrnnminm-nr. 

_ 87,300.00 

0 

Year 8 .... 

_ 95.633.34 

0 

Year 9 

_ 103,966.67 

0 

Year 10. 

..... 112,300.00 

0 





The customer is also committed to 
pay for at least two years of service in 
addition to any termination liability.* 
A customer for RCA’s present 6-year 
term services, including those set for 
investigation in CC docket No. 78-68. 
may switch to 10-year term service 
without liability and RCA states that 
it expects to cancel its full-time and 
part-time 6-year term services and its 
satellite program distribution service 
after its present customers switch to 
ten year term service. The rates for 
part-time 10-year term service are 
about 10 percent less than for the 
equivalent 6-year term service, and the 
customer receives a third more hours 
of service per day (12 hours vs 9 
hours). 

9. From our examination of trans¬ 
mittal No. 78, it is clear that these pro¬ 
posed tariff revisions are very similar 


*The 10-year full-time services have simi¬ 
lar rate structure, with rates increasing 
from $46,666.67 per month per transponder 
in the first year to $83,500 in years 5 and 6 
and $87,666.67 in years 7 to 10. The termina¬ 
tion liability for single transponder service 
decreases from $492,000 in year 1 to $50,000 
in years 5 and 6, and falls to zero thereafter. 
There is no 2-year minimum service require¬ 
ment as in the part-time service, only a re¬ 
quirement of 90 days written notice. 


to the tariffs set for investigation in 
docket No. 78-68 and, indeed are ex¬ 
pected largely to replace them. RCA 
defends these rates as designed to 
permit the entry of customers into the 
satellite services market at an eco¬ 
nomical price. However, this sort of 
departure from cost of service pricing 
principles is identical to that found to 
warrant investigation in CC docket No. 
78-68. The same issues are also pre¬ 
sented by this transmittal in regard to 
discrimination and termination liabili¬ 
ty. RCA has modified that liability 
somewhat, but the payments required 
of a customer who terminates before 
the first 6 years of the term remain 
substantial and in some cases are 
larger than in the tariff set for investi¬ 
gation.* RCA states that it developed 
the schedule of termination charges so 
as to insure that when the termination 
charge is added to the revenue re¬ 
ceived by the carrier, the total pay¬ 
ment will approximate the average 
price charged the customer over the 
first 6 years of service, but it provides 
no cost information or other support 
for the schedule of charges. In fact, 
even assuming arguendo that this is a 
valid basis for setting termination lia¬ 
bility, it appears that the actual termi¬ 
nation liability might often be sub¬ 
stantially higher than the amount 
which RCA's stated principle would 
seem to justify. 4 

10. RCA also contends that the issue 
of whether its part-time transponder 


*For example, under the 6-year term 
tariff already set for Investigation, the cus¬ 
tomer could cancel at any time upon 30 days 
notice based upon a termination liability of 
$1.25 million during the first 4 years and 
$750,000 during the fifth year. Under the 
transmittal No. 78 part-time tariff, the cus¬ 
tomer may cancel upon 90 days notice, but 
must pay the full monthly charges at least 

for the first 2 years in addition to a termina¬ 
tion liability of $967,000. The monthly 
charges for two transponders for the first 2 
years total $1.48 mUlion. and a customer 
who terminates service during the first year 
or early in the second year could be charged 
with paying a substantial part of that sum 
in addition to the termination liability, and 
thus be charged a greater total amount 
than under the tariff already set for investi¬ 

gation. The proposed tarriff also imposes a 
termination liability of $180,000 during the 
sixth year, whereas no liability was imposed 
during the sixth year under the tariff set 
for investigation. 

4 For example, if the customer terminated 
service after 1 year, he would have paid 
$672,600 for services received. The average 
price for a year's service during the first 6 
years of this proposed service is $1,122,600. 
The difference which RCA claims its termi¬ 
nation liability is intended to recover is thus 
$450,000. Yet the actual termination liabili¬ 
ty would be $967,000 and the customer 
would also be required to pay the full 
charges for the second year, i.e., $807,600. 
Thus, the customer’s total liability would be 
over $1.7 million, almost 4 times the amount 
which RCA would seem to be due under its 
stated principle for determining termination 
liability. 


FEDERAL REGISTER, VOL 43, NO. 154—WEDNESDAY, AUGUST 9, 1978 






















NOTICES 


35393 


service and its television service are 
like services it resolved by information 
from customers that at least two of its 
part-time transponders and one of its 
full-time transponders will be used for 
televison and additional 15 kHz chan¬ 
nels at the same time* a type of use 
which it states would not be feasible 
under its television service offering. In 
our view, such factual claims can best 
be examined and evaluated at the 
hearing already scheduled to consider 
this issue and the other issues present¬ 
ed in CC docket No. 78-68. 

11. In general, we conclude that the 
reasons which prompted the investiga¬ 
tion of RCA’s transmittal No. 61 in CC 
docket No. 78-68 apply equally to this 
filing, 7 8 and it is apparent that any in¬ 
vestigation of this tariff will involve 
issues substantially identical to those 
already set for investigation in that 
docket. 

12. We reach the same conclusion as 
to RCA’s transmittal No. 83, which, as 
Western Union contends in its petition 
to suspend and investigate, proposes 
another similar transponder service. 
Here, RCA proposes full-time preemp¬ 
tible transponder service for a 5 year 
term. 8 The monthly charge per tran¬ 
sponder would escalate from $34,167 in 
year 1 to $53,750 in year 5. As in 
RCA’s proposed 10 year service, the 
customer would be required to pay for 
a minimum 2 years service, and would 
also be subject to termination liabil¬ 
ities which, under this tariff, would 
decline from $180,000 in the first 2 
years to $65,000 in the fifth year. The 
proposed tariff thus presents a very 
similar rate structure, and issues of 
termination liability and possible re¬ 
strictions upon a customer’s choice of 
service alternatives which are substan¬ 
tially identical to those in RCA’s 
transmittals No. 61 and 78. Therefore, 
a similar investigation is equally war¬ 
ranted. 

13. Finally, in its transmittal No. 80, 
RCA proposes a fixed-term voice grade 
channel service which provides dis- 


•In “RCA American Communications, 
Inc.", FCC 78-120. adopted February 14, 
1978, we stated: “We note that this charge 
appears to go beyond any resonable costs In¬ 
curred by the carrier as a result of the early 
termination of service and may include a 
return for services not rendered. We are 
equally concerned that the lengthy service 
commitment offered in conjunction with 
this substantial charge for esrly termination 
could severely restrict the customer’s choice 
of service alternatives offered by other com¬ 
peting carriers and thus may have an unde¬ 
sirable effect on competition among carri¬ 
ers. Therefore, these provisions are highly 
suspect under the standards of section 
201(b) of the Act which prohibits unjust 
and unreasonable charges and regulations." 

“ Preemptible" service refers to a service 
provided over channels that are subject to 
interruption and delayed transmission at 
any time by the carrier to restore protected 
service or for other service needs. 


count for customers who subscribe to 
service between RCA operating cen¬ 
ters for a minimum of 12 months. The 
discount is 5 percent for 1 to 11 chan¬ 
nels, 25 percent for 12 to 23 channels, 
and 35 percent for 24 channels and 
more. RCA states that the tariff was 
filed as a competitive response to 
ASC’s long term service offering, now 
under investigation in CC docket No. 
78-70. ASC petitions for a 1 day sus¬ 
pension and for an investigation of the 
proposed tariff revisions, and RCA 
states in reply that it does not oppose 
ASC’s request for investigation, but 
believes that there is no purpose to be 
served by a one day suspension. It is 
apparent that this proposed tariff is 
very similar to the ASC tariff set for 
investigation and presents essentially 
identical issues for consideration. For 
that reason, we will direct that this 
transmittal be set for investigation 
and consolidated with the pending in¬ 
vestigation in CC docket No. 78-70. 

IV. Conclusion 

14. Each of these RCA transmittals 
warrant investigation under our pres¬ 
ent rules and policies for the filing of 
data and information demonstrating 
that proposed rates are cost justified 
and that the terms and conditions of 
service are just and reasonable. Each 
is also similar to other tariffs filed by 
specialized, domestic satellite, and 
value-added carriers which have also 
required investigation recently, includ¬ 
ing the docketed cases captioned 
above, ASC’s transmittals No. 56 and 
60. FCC 78-412, released June 26. 1978, 
and Western Union’s transmittals No. 

7386 and 7390, FCC 78-, released. 

Generally, these transmittals propose 
either new services or lower rates for 
existing services. It has long been 
Commission policy to allow competi¬ 
tion among carriers of this sort, to 
stimulate innovative techniques and 
services and lower rates. We have also 
stated our policy of exercising regula¬ 
tory flexibility for these carriers, to 
permit reasonable freedom to com¬ 
pete. We have not, however, specified 
in any consistent way the limits of 
that flexibility, or which practices 
may be accepted as just and reason¬ 
able within the context of an orderly 
competitive market. Largely for that 
reason, we have instituted a number of 
investigations of proposed tariffs in re¬ 
sponse to petitions by competing carri¬ 
ers, including the investigations of the 
six tariffs captioned above. Some of 
the carriers’ petitions have addressed 
issues of genuine concern to customers 
and to the public generally, but many 
others have challenged the details in 
the cost support material. Some peti¬ 
tions seems also to be filed to some 
degree as a sort of competitive harass¬ 
ment. In any event, these filings and 
petitions impose major and costly bur¬ 


dens upon the carriers and the Com¬ 
mission, burdens which could be re¬ 
duced substantially if the proper scope 
and limits for our exercise of regula¬ 
tory concern toward the tariffs of 
these carriers were more clearly de¬ 
fined. We could reduce the burdens of 
regulation and give greater effect to 
fair competition, while directing our 
attention to matters of more substan¬ 
tial importance. The three dockets 
listed in the caption were established 
to investigate specific tariff provisions, 
and it is clear that the three new RCA 
transmittals should logically be con¬ 
sidered and consolidated with those 
existing proceedings for investigation. 
The issues in transmittals No. 78 and 
83 are virtually identical to those set 
for investigation in CC docket No. 78- 
68, and transmittal No. 80 is a com¬ 
petitive response which is substantial¬ 
ly similar to the ASC tariff under in¬ 
vestigation in CC docket No. 78-70. 
Consistent examination of these issues 
and fairness to carriers and other in¬ 
terested parties, as well as administra¬ 
tive efficiency, requires that separate 
proceedings not be instituted to con¬ 
sider nearly identical issues. We will 
accordingly direct that the investiga¬ 
tions of RCA’s tariffs be consolidated 
with the appropriate docketed cases 
mentioned above. Since there is no ap¬ 
parent likelihood that RCA’s custom¬ 
ers will suffer harm from these tariffs, 
we conclude here, as we did in those 
docketed cases, that no suspension of 
these tariffs is required. 

15. However, the number of these 
recent filings indicates that these in¬ 
vestigations, though warranted by our 
present rules and policies, might well 
be unwieldy and time-consuming be¬ 
cause they must consider both basic 
principles for the regulation of com¬ 
petitive offerings and the specific de¬ 
tails of a large number of individual 
tariffs. This could well be the case 
even if we grant the trial staff’s 
motion to consolidate. 1 Therefore, 
rather than proceed with a number of 
individual investigations, which are 
likely to be somewhat duplicative and 
time consuming, we plan to institute a 
broad rulemaking proceeding within 
the next few months to consider the 
adoption of guidelines for competitive 
tariff offerings by specialized, domes¬ 
tic satellite, and value-added carriers. 
This proceeding will likely address 
many of the issues presented by these 
current cases, but within a broader 
context and may resolve many of the 
issues presented by recent filings. 
While it may still be useful to proceed 


7 The trial staff recommended, from 
among a list of alternatives, that the three 
dockets be assigned to a single judge, but 
that the cases proceed separately and that 
the presiding officer be given discretion to 
consolidate the three proceedings to the 
extent that such consolidation is found to 

be warranted. 
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with some or all of these investiga¬ 
tions simultaneously with the broader 
rulemaking, at the present time it 
seems advisable to hold these proceed¬ 
ings in abeyance at least until we issue 
the forthcoming notice of proposed ru¬ 
lemaking. At that time we will be in a 
better position to decide if and in what 
manner to proceed with these investi¬ 
gations, without unnecessary duplica¬ 
tion of effort and waste of resources. 
For that reason, we will defer consid¬ 
eration of the trial staff’s motion to 
consolidate and will direct that fur¬ 
ther proceedings in CC dockets No. 78- 
68. 78-70, and 78-99 be held in abey¬ 
ance until further order of the Com¬ 
mission. 

16. In accordance with the foregoing: 
It is ordered, That A.T. & T.’s petition 
for clarification or reconsideration in 
CC docket No. 78-70 is dismissed; 

17. It is further ordered. That MCI's 
motion to consolidate CC docket No. 
78-70 with docket No. 20098 is denied; 

18. It is further ordered. That, pursu¬ 
ant to sections 4(i), 4(j). 201, 202, 204, 
205. and 403 of the Communications 
Act of 1934, as amended, an investiga¬ 
tion is instituted into the lawfulness of 
the tariff schedules filed by RCA 
American Communications, Inc. with 
transmittals No. 78 and 83, including 
any cancellations, amendments, or re¬ 
issues thereof, and including any can¬ 
cellations, amendments, or re-issues of 
RCA American Communications, Inc. 
transmittal No. 61, and that this inves¬ 
tigation is consolidated with the inves¬ 
tigation in CC docket No. 78-68; 

19. It is further ordered. That pursu¬ 
ant to sections 4(i), 4(j), 201, 202, 204, 
205 and 403 of the Communications 
Act of 1934. as amended, an investiga¬ 
tion is instituted into the lawfulness of 
the tariff schedules filed by RCA 
American Communications, Inc. with 
transmittal No. 80, including any can¬ 
cellations, amendments, or reissues 
thereof, and that this investigation is 
consolidated with the investigation in 
CC docket No. 78-70; 

20. It is further ordered, That the 
proceedings in CC dockets No. 78-68, 
78-70, and 78-99 be held in abeyance 
until further Commission order; 

21. It is further ordered. That all 
other petitions filed with respect to 
RCA American Communications, Inc. 
transmittals No. 78, 80, and 83 are 
granted to the extent that they are 
consistent with this opinion but are 
otherwise denied. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-22172 Filed 8-8-78; 8:45 am] 


[ 6712 - 01 ] 

[FCC 78-584] 

USE BY CONVENTIONAL LAND MOBILE 
SYSTEMS IN THE 800 MHZ BAND 

Order Regarding Release of Fifty 75 kHz 
Channel Pairs from the Reserve Pool 

Adopted: August 1, 1978. 

Released: August 3, 1978. 

1. In its second report and order in 
docket No. 18262, adopted May 1, 1974 
(46 FCC 2d 752) the Commission au¬ 
thorized, in the 800 MHz band, one 
hundred 25 kHz channel pairs for con¬ 
ventional land mobile systems, two 
hundred 25 kHz channel pairs for 
trunked systems and three hundred 25 
kHz channel pairs were temporarily 
reserved to give the Commission an 
opportunity to study development 
trends in the available spectrum. 

2. The past year has shown a rapid 
growth in the licensing of 800 MHz 
conventional use systems in the major 
urban markets. As a result, all of the 
100 channel pairs allocated for conven¬ 
tional systems in the Chicago area 
have been assigned; we are fast ap¬ 
proaching that stage in other major 
markets. In order to grant relief in 
these major markets, the Commission 
is hereby releasing fifty 25 kHz chan¬ 
nel pairs from the reserve pool for use 
by conventional land mobile systems. 
These frequencies will be authorized 
in accordance with the rules and pro¬ 
cedures established in docket 18262. 

3. The Commission does not antici¬ 
pate releasing any additional frequen¬ 
cies from the reserve pool for conven¬ 
tional use systems until it has had an 
opportunity to study and analyze the 
development and practicality of 
trunked systems for use by the land 
mobile community. 

4. Authority for this action is con¬ 
tained in sections 4(i) and 303 of the 
Communications Act of 1934, as 
amended. Because applications in Chi¬ 
cago currently cannot be granted, the 
Commission believes that it is in the 
public interest to make these frequen¬ 
cies available immediately. Therefore, 
the prior notice and effective date pro¬ 
visions of the Administrative Proce¬ 
dure Act (5 U.S.C. 553) are not neces¬ 
sary. 

Accordingly , it is ordered. Effective 
upon release of this order, that fifty 
25 kHz channel pairs from the reserve 
pool in the 800 MHz band are released 
for use by conventional land mobile 
systems. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-22171 Filed 8-8-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 

[Reg. C; Docket No. R-0143] 

CONNECTICUT 

Order Approving Exemption Application Under 
Home Mortgage Disclosure Act of 1975 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final order of exemption. 

SUMMARY: The Board hereby 

exempts from the disclosure require¬ 
ments of the Home Mortgage Disclo¬ 
sure Act of 1975 and its implementing 
regulation C all Connecticut-chartered 
depository institutions that are sub¬ 
ject to the Connecticut Home Mort¬ 
gage Disclosure Act. 

EFFECTIVE DATE: September 11, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Anne Geary, Chief Staff Attorney, 
Division of Consumer Affairs, Board 
of Governors of the Federal Reserve 
System, Washington, D.C, 20551, 
202-452-2761. 

SUPPLEMENTARY INFORMATION: 
On April 24, 1978, the Board published 
in the Federal Register (43 FR 17402) 
notice of an application by the State 
of Connecticut for exemption from 
the disclosure requirements of the 
Home Mortgage Disclosure Act of 1975 
(12 U.S.C. 2801-2809) as implemented 
by regulation C (12 CFR 203). The ap¬ 
plication was filed pursuant to section 
306(b) of the act (12 U.S.C. 2805(b)) 
and § 203.3(a)(3) of, and the supple¬ 
ment to, regulation C (12 CFR 
203.3(a)(3) and 203 Supplement) and 
was based upon the requirements of 
the Connecticut Home Mortgage Dis¬ 
closure Act (Pub. Act No. 77-153 (May 
20, 1977)) and the implementing regu¬ 
lations of the Connecticut Banking 
Department. 

The Board received two comments 
on the application, from the Federal 
Reserve Banks of New York and 
Boston; both recommended that the 
exemption be granted. 

Order 

The Connecticut Bank Commission¬ 
er, on behalf of the State of Connecti¬ 
cut, has applied for an exemption on 
the ground that the Connecticut act 
and regulations impose requirements 
substantially similar to those imposed 
by the Federal act and regulations and 
that they include adequate provisions 
for enforcement of those require¬ 
ments. 

In reviewing an application for ap¬ 
plication for exemption, the Board is 
directed to consider two primary fac¬ 
tors (12 U.S.C. 2805(b)). First, the 
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Board must determine whether the 
State’s laws impose disclosure require¬ 
ments which are substantially similar 
to those imposed by the Federal act. 
Second, the Board must consider 
whether State law contains adequate' 
provisions for enforcement of those re¬ 
quirements. 

Examination of the Connecticut act 
and regulations indicates that they 
impose substantially the same disclo¬ 
sure requirements as the Federal act 
and regulation C. The data required to 
be disclosed and the format in which it 
is to be disclosed are virtually identical 
under the Connecticut and Federal 
laws. While there are minor differ¬ 
ences. the Board has determined that 
they do not affect the substantial 
similarity between the Federal and 
State laws with respect to the require¬ 
ments imposed by the Federal act. 

With regard to enforcement, the 
Connecticut act provides for the issu¬ 
ance of cease and desist orders and the 
imposition of monetary penalties in 
appropriate cases for violation of its 
provisions. The Bank Commissioner is 
authorized to conduct Investigations 
into alleged violations, hold hearings, 
and issue subpenas. Institutions are re¬ 
quired to file the disclosure state¬ 
ments with the Bank Commissioner, in 
addition to making them available to 
the public. 

On the basis of record, the Board 
finds that the Connecticut act imposes 
disclosure requirements that are sub¬ 
stantially similar to those imposed 
under the Federal act and that the 
Connecticut act contains adequate 
provisions for enforcement of those re¬ 
quirements. Accordingly, the applica¬ 
tion is hereby approved and all Con¬ 
necticut-chartered bank and trust 
companies, savings banks, building and 
loan associations, savings and loan aso- 
ciations, and credit unions that are 
subject to the Connecticut Home 
Mortgage Disclosure Act and the im¬ 
plementing regulations of the Con¬ 
necticut Banking Department are 
hereby exempted, effective September 
11. 1978, from the data compilation 
and disclosure requirements of the 
Home Mortgage Disclosure Act. as im¬ 
plemented by §§ 203.4 and 203.5 of 
regulation C. This determination is 
subject to the provisions of paragraph 
(e) of the supplement to regulation C. 
Pursuant to that paragraph, the 
Board reserves the right to revoke any 
exemption if at any time it determines 
that applicable State law in fact does 
not impose requirements that are sub¬ 
stantially similar to those imposed 
under the Home Mortgage Disclosure 
Act or that such law does not contain 
adequate provisions for enforcement. 
As required by paragraph (b)(4) of the 
supplement, the applicant undertakes 
to inform the Board of any change in 


NOTICES 

the State law or regulation within 30 
days of such change. 

By order of the Board of Governors, 
August 2. 1978. 

Theodore E. Allison, 
Secretary of the Board. 
[FR Doc. 78-22185 Filed 8-8-78; 8:45 am) 


[ 6210 - 01 ] 

FIRST ILLINOIS CORP. 

Proposed Acquisition of First Illinois Lifo 
Insurance Co. 

First Illinois Corp., Evanston, Ill., 
has applied, pursuant to § 4(c)(8) of 
the Bank Holding Company Act (12 
U.S.C. § 1843(c)(8)) and § 225.4(b)(2) of 
the Board’s regulation Y (12 CFR 
§ 225.4(b)(2)), for permission to acquire 
voting shares of First Illinois Life In¬ 
surance Co., Phoenix, Ariz. Notice of 
the application was published on June 
24. 1978 in Chicago Sun Times , a news¬ 
paper circulated in Chicago, Ill. 

Applicant states that the proposed 
subsidiary would engage in the activi¬ 
ties of underwriting, as reinsurer, 
credit life insurance and credit acci¬ 
dent and health insurance on exten¬ 
sions of credit by the applicant’s 
credit-granting subsidiary. Such activi¬ 
ties have been specified by the Board 
in § 225.4(a) of regulation Y as permis¬ 
sible for bank holding companies, sub¬ 
ject to Board approval of individual 
proposals in accordance with the pro¬ 
cedures of § 225.4(b). 

Interested persons may express their 
views on the question whether con¬ 
summation of the proposal can “rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains inefficiency, that outweigh possi¬ 
ble adverse effects, such as undue con¬ 
centration of resources, decreased or 
unfair competition, conflicts of inter¬ 
ests. or unsound banking practices.” 
Any request for a hearing on this 
question should be accompanied by a 
statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System. 
Washington, D.C. 20551, not later 
than August 18, 1978. 
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Board of Governors of the Federal 
Reserve System, August 3. 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board . 
[FR Doc. 78-22186 Filed 8-8-78; 8:45 am] 


[ 6210 - 01 ] 

TRANS TEXAS BANCORP., INC 

Proposed Acquisition of Trant Commonwealth 
Associates, Inc. 

Trans Texas Bancorp., Inc., El Paso, 
Tex., has applied, pursuant to §4(0(8) 
of the Bank Holding Company Act (12 
U.S.C. § 1843(c)(8)) and § 225.4(b)(2) of 
the Board's regulation Y (12 CFR 
§ 225.4(b)(2)), for permission to acquire 
voting shares of Trans Commonwealth 
Associates, Inc., El Paso, Tex. Notice 
of the application w r as published on 
July 6, 1978, in the El Paso Times and 
Herald-Post, a newspaper circulated in 
El Paso, Tex. 

Applicant states that the proposed 
subsidiary would engage in the activi¬ 
ties of providing personal financial 
planning to the extent of: 

1. Analyzing family assets and liabilities, 
family composition, expectations and aspi¬ 
rations, income and expenses, and estate 
provisions; 

2. Cooperating and conferring with the 
family’s attorney, accountant, tax and in¬ 
vestment advisers, and trust administrator, 
and 

3. Preparing a plan for conservation and 
allocation of all foreseeable income in detail 
for the succeeding year and for five years; 
recommending appropriate structuring of 
trusts; preparing tax liability forecasts arid 
payment provisions; preparing a monthly 
reporting form to track the year’s financial 
plan; reviewing the plan and progress 
throughout the year; and recommending re¬ 
visions when necessary. 

While certain of these activities 
have been specified by the Board in 
§ 225.4(a) of regulation Y as permissi¬ 
ble for bank holding companies, not 
all elements of the described activities 
have been specifically identified as 
permissible under that regulation. To 
the extent this proposal may involve 
activities not previously determined to 
be permissible, it is encompassed 
within a proposed amendment of 
§ 225.4(a) of regulation Y that the 
Board recently published for public 
comment (43 FR 7440). 

Interested persons may express their 
views on the question whether con¬ 
summation of the proposal can “rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains in efficiency, that outweigh pos¬ 
sible adverse effects, such as undue 
concentration of resources, decreased 
or unfair competition, conflicts of in¬ 
terests, or unsound banking practices.” 
Any request for a hearing on this 
question should be accompanied by a 
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statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. 

Any view's or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, not later 
than September 1, 1978. 

Board of Governors of the Federal 
Reserve System, August 3, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 78-22187 Filed 8-8-78; 8:45 am] 


[ 4110 - 83 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Reiourca* Administration 

GRADUATE MEDICAL EDUCATION NATIONAL 
ADVISORY COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of August 1978: 

Name: Graduate Medical Education Nation¬ 
al Advisory Committee. 

Date and time: August 25.1978, 9 a.m. 

Place: Room 529A, Hubert H. Humphrey 

Building. 200 Independence Avenue. 

Washington, D.C. 20201. 

Open for entire meeting. 

Purpose. The Graduate Medical 
Education National Advisory Commit¬ 
tee is responsible for advising and 
making recommendations with respect 
to: (1) Present and future supply and 
requirements of physicians by special¬ 
ty and geographic location; (2) ranges 
and types of numbers of graduate 
training opportunities needed to ap¬ 
proach a more desirable distribution 
of physician services; and (3) the 
impact of various activities which in¬ 
fluence specialty distribution and the 
availability of training opportunities 
including systems of reimbursement 
and the financing of graduate medical 
education. 

Agenda. A review of developments 
which have occurred since the last 
meeting will be conducted with respect 
to: A manpower model for the projec¬ 
tion of physician specialty require¬ 
ments. the financing of graduate medi¬ 
cal education, and the use of non-phy¬ 
sician providers for the delivery of 
health services. Plans and activities to 


be conducted over the next four 
months will be discussed. 

A portion of the meeting will be 
available for comments and participa¬ 
tion by the public. Due to limited seat¬ 
ing, attendance by the public will be 
provided on a first-come, first-serve 
basis. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact 
Robert Graham, M.D., Bureau of 
Health Manpower, Room 10-37, 
Center Buiding. 3700 East-West High¬ 
way, Hyattsville, Md. 20782, telephone 
301-436-7202. 

Agenda items are subject to change 
as priorities dictate. 

Dated: August 2, 1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 

[FR Doc. 78-22201 Filed 8-8-78; 8:45 am) 


[ 4110 - 02 ] 

Office of Education 

NATIONAL ADVISORY COUNCIL ON INDIAN 
EDUCATION 

Meeting 

AGENCY: National Advisory Council 
on Indian Education. 

ACTION: Notice. 

SUMMARY: The notice sets forth the 
schedule and proposed agenda of the 
forthcoming meeting of the National 
Advisory Council on Indian Education. 
It also describes the functions of the 
Council. Notice of these meetings is re¬ 
quired under the Federal Advisory 
Committee Act (5 U.S.C. Appendix I, 
section 10(a)(2)). This document is in¬ 
tended to notify the general public of 
their opportunity to attend. 

DATES: Full Council meeting: August 
24, 1978. 8:30 a.m. to 2:30 p.m., and 
August 25, 1978, 8:30 a.m. to 5 p.m., 
and August 26, 1978, 8:30 a.m. to 3 
p.m. Committee meetings: To be an¬ 
nounced. 

ADDRESS: Suite 326, 425 13th Street 
NW., Washington, D.C. 20004. 

FOR FURTHER INFORMATION 
CONTACT: 

Stuart A. Tonemah, Executive Direc¬ 
tor. National Advisory Council on 
Indian Education, Suite 326. 425 
13th Street NW, Washington, D.C. 
20004, 202-376-8882. 

The National Advisory Council on 
Indian Education is established under 
section 442 of the Indian Education 
Act. title IV of Pub. L. 92-318, (20 
U.S.C. 1221g). 

The Council is directed to: (1) Submit to 
the Commissioner of Education a list of 
nominees for the position of Deputy Com¬ 


missioner of the Office of Indian Educa- 
tion/OE: 

(2) Advise the Commissioner of Education 
with respect to the administration (includ¬ 
ing the development of regulations and of 
administrative practices and policies) of any 
program in which Indian children or adults 
participate from which they can benefit, in¬ 
cluding title III of the act of September 30, 
1950 (Pub. L. 81-874) and section 810, title 
VIII of the Elementary and Secondary Edu¬ 
cation Act of 1965 (as added by title IV of 
Pub. L. 92-318 and amended by Pub. L. 93- 
380). and with respect to adequate funding 
thereof; 

(3) Review applications for assistance 
under title III of the act of September 30, 
1950 (Pub. L. 81-874), section 810 of title 
VIII of the Elementary and Secondary Edu¬ 
cation Act of 1965 as amended and section 
314 of the Adult Education Act (as added by 
title IV of Pub. L. 92-318), and make recom¬ 
mendations to the Commissioner with re¬ 
spect to their approval; 

(4) Evaluate programs and projects car¬ 
ried out under any program of the Depart¬ 
ment of Health. Education, and Welfare In 
which Indian children or adults can partici¬ 
pate or from which they can benefit, and 
disseminate the results of such evaluations; 

(5) Provide technical assistance to local 
educational agencies and to Indian educa¬ 
tional agencies. Institutions, and organiza¬ 
tions to assist them in improving the educa¬ 
tion of Indian children; 

(6) Assist the Commissioner of Education 
in developing criteria and regulations for 
the administration and evaluation of grants 
made under section 303(b) of the act of Sep¬ 
tember 30, 1950 (Pub. L. 81-874) as added by 
title IV. part A. of Pub. L. 92-318; 

(7) Submit to Congress not later than 
June 30 of each year a report on its activi¬ 
ties, which shall include any recommenda¬ 
tions it may deem necessary for the im¬ 
provement of Federal education programs 
in which Indian children and adults partici¬ 
pate, or from which they can benefit, which 
report shall include a statement of the 
Council’s recommendations to the Commis¬ 
sioner with respect to the funding of any 
such program; and 

(8) Be consulted by the Commissioner of 
Education regarding the definition of the 
term “Indian,” as follows: 

Sec. 453 (title IV. Pub. L. 92-318). For the 
purpose of this title, the term “Indian" 
means any individual who: (1) Is a member 
of a tribe, band, or other organized group of 
Indians, including those tribes, bands, or 
groups terminated since 1940 and those rec¬ 
ognized now or in the future by the State in 
which they reside, or who Is a descendant, 
in the first or second degree, of any such 
member, or (2) is considered by the Secre¬ 
tary of the Interior to be an Indian for any 
purpose, or (3) is an Eskimo, or Aleut, or 
other Alaska Native, or (4) is determined to 
be an Indian under regulations promulgated 
by the Commissioner, after consultation 
with the National Advisory Council on 
Indian Education, which regulations shall 
further define the term "Indian.” 

The meeting on August 24-26, 1978, 
will be open to the public. This meet¬ 
ing will be held at Suite 326, 425 13th 
Street NW., Washington. D.C. 

The proposed agenda includes: 

(1) Action on previous meeting min¬ 
utes. 

(2) Executive Director’s report. 
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(3) Update on pending legislation. 

(4) Committee and task force re¬ 
ports. 

(5) Special reports from the field. 

(6) Review of NACIE's fiscal year 
1978 budget. 

(7) Plans for future NACIE activi¬ 
ties. 

(8) Regular Council business. 

Records shall be kept of all Council 

proceedings and shall be available for 
public inspection at the Office of the 
National Advisory Council on Indian 
Education located at 425 13th Street 
NW., Suite 326. Washington. D.C. 
20004. 

Dated: August 4, 1978. signed at 
Washington. D.C. 

Stuart A. Tonemah, 
Executive Director, National Ad¬ 
visory Council on Indian Edu¬ 
cation, 

[FR Doc. 78-22257 Filed 8-8-78; 8:45 am] 


[ 4110 - 07 ] 

Social Security Administration 

[Docket No. 78-1] 

CONFORMITY OF PUBLIC ASSISTANCE PLAN 

OF THE STATE OF VIRGINIA WITH THE 

SOCIAL SECURITY ACT 

Hearing 

Notice of hearing is hereby given as 
set forth in the following letter that 
has been sent to the Virginia Depart¬ 
ment of Welfare: 

Department or Health. 

Education, and Welfare, 
Social Security Administration, 
Baltimore, MdL, August 2,1978. 

IFA-21 

Mr. William L. Lukhard, 

Commissioner, Department of Welfare, 8007 
Discovery Drive, P.O. Box K-176, Rich¬ 
mond , Va. 23288. 

Dear Mr. Lukhard: This letter is in re¬ 
sponse to your request for a formal hearing 
in reconsideration of the disapproval of Vir¬ 
ginia State Plan Transmittal 75-51. This 
plan submittal dealt with the manner in 
which earned income was reported and 
counted and, among other things, provided 
that changes in earnings of less than $50 
need not be reported by recipients to the 
State agency between periods of eligibility 
redetermination. The plan submittal was 
disapproved by the former Commissioner of 
Social Security James B. Cardwell on June 
15,1977, as being contrary to Federal policy. 

As you know there have been extensive 
discussions and correspondence by Federal 
Regional and Central Office staff with you 
and your staff about this issue, but the 
problem has not been satisfactorily re¬ 
solved. Although Federal officials are of the 
opinion that, the State is only entitled to an 
informal conference under the procedures 
in 45 CFR 201.14 in reconsidering this disap¬ 
proval. you maintain that the State is enti¬ 
tled to a formal hearing under part 213 pro¬ 
cedures. 


After a careful review of the circum¬ 
stances surrounding the disapproval of this 
plan amendment. I have decided to grant 
you a reconsideration in the form of a 
formal hearing in order to avoid further 
deiay and to finally resolve this issue which 
has been pending for over 1 year. The re¬ 
consideration will be pursuant to section 
1116 (a) and (b) of the Social Security Act, 
as If the plan amendment was submitted for 
approval with a request that it be treated as 
a new State plan. The hearing will be con¬ 
ducted in accordance with the practice and 
procedures set forth in 45 CFR part 213, as 
you requested. 

I have set 10 ajn. on September 6, 1978, at 
the Department of Health. Education, and 
Welfare. Room 5051 North Building, 330 In¬ 
dependence Avenue SW., Washington, D.C. 
20201 as the time and place of the hearing. 

We anticipate that the issue involved in 
the hearing will be: 

Whether the State’s proposed AFDC plan 
amendment concerning how earned 
income shall be reported and counted is in 
violation of section 402(aX5> of the Social 
Security Act, section 402(a X7) of the 
So cial S ecurity Act, 45 CFR 206.10(aX9). 
45 CFR 233.20. and other relevant provi¬ 
sions of the act and regulations. 

Please let me know if the time set for the 
hearing is agreeable to you. If your agency 
would like to have a prehearing conference 
to define the issue further, to explore the 
possibility of stipulation, or for any other 
purpose that will contribute to an expedi¬ 
tious resolution of the issue, please advise. 

Sincerely yours, 

Don I. Wortman. 

Acting Commissioner of 
Social Security. 

Interested persons or groups may re¬ 
quest to participate In the hearing 
either as a party or as amicus curiae. 
Any individual or group may request 
to participate as a party if the issue to 
be considered at the hearing has 
caused them injury and their interests 
were intended to be protected by the 
governing Federal Statute. Any indi¬ 
vidual or group requesting to partici¬ 
pate in the hearing as a party shall 
file a petition with the Social Security 
Administration Hearing Clerk, Room 
4111 MES, Department of Health, 
Education, and Welfare. 330 C Street 
SW., Washington, D.C. 20201, within 
15 days from the publication of this 
notice in the Federal Register. The 
petition shall concisely state: (a) Peti¬ 
tioner's Interest In the hearing, (b) 
who will represent the petitioneer. (c) 
the issue on which petitioner intends 
to participate, and (d) whether peti¬ 
tioner intends to present witnesses. 

Any individual or group requesting 
to participate as amicus curiae shall 
file a petition with the Social Security 
Administration Hearing Clerk at the 
above address at any time before com¬ 
mencement of the hearing, stating 
concisely (a) the petitioner's interest 
in the hearing, (b) who will represent 
the petitioner, and (c) the issue on 
which petitioner intends to present ar¬ 
gument. 


Dated: August 2, 1978. 

Don I. Wortman, 
Acting Commissioner of 
Social Security . 

[FR Doc. 78-22180 Filed 8-8-78: 8:45 am] 


[ 1505 - 01 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[Colorado 8879] 

COLORADO 

Termination of Proposed Withdrawal and 
Reservation of Lands 

Correction 

In FR Doc. 78-12375, appearing at 
page 19725 in the issue for Monday, 
May 8. 1978, the description of the 
land in Sec. 32 for the Aqua Fria Lake 
Recreation Area should read as fol¬ 
lows: 

“Sec. 32: NViNWV4NWy4 M , Instead of 
“Sec. 32: NV^NEV^NEW’. 


[ 4310 - 84 ] 


[ENT DES 78-29] 

VEGETATION MANAGEMENT WITH 
HERBICIDES; WESTERN OREGON 

Availability of Draft Environmental Statement 

Pursuant to section 102(2)(c) of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
has prepared an environmental state¬ 
ment for the purposed use of regis¬ 
tered herbicides on Bureau-adminis¬ 
tered lands in western Oregon. 

The proposal involves the use of 
chemical herbicides on approximately 
74.500 acres annually to control vege¬ 
tation interfering with the establish¬ 
ment and growth of forest plantations, 
maintenance of rights-of-ways, main¬ 
tenance of improvements, and for the 
control of poisonous and noxious 
plants. 

Copies are available for inspection 
and a limited number of single copies 
may be obtained from the following lo¬ 
cations: 

Office of Information. Bureau of Land Man¬ 
agement, Interior Building, 18th and C 
Streets NW.. Washington, D.C. 20240, tele¬ 
phone 202-343-5717. 

Oregon State Office, Bureau of Land Man¬ 
agement. 729 Northeast Oregon Street, 
Portland. Oreg. 97208. 

Salem District Office, 3550 Liberty Road 
South. P.O. Box 3227. Salem, Oreg. 97302, 
telephone 503-399-5646. 

Coos Bay District Office. 333 South Fourth 
Street, P.O. Box 1139, Coos Bay. Oreg. 
97420, telephone 503-269-5880. 
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Eugene District Office. 1255 Pearl Street, 
P.O. Box 10226. Eugene. Oreg. 97401. tele¬ 
phone 503-687-6650. 

Medford District Office. 310 West 6th 
Street, Medford, Oreg. 97501, telephone 
503-779-2351. 

Roseburg District Office, 777 Northwest 
Garden Valley Boulevard, Roseburg, 
Oreg. 97470. telephone 503-672-4491. 

Copies are available for inspection 
only at the following locations: 

University of Oregon Library. Eugene, Oreg. 
Oregon State University Library, Corvallis, 
Oreg. 

Oregon State Library, Salem, Oreg. 

Public Library. Salem, Oreg. 

Public Library. Eugene. Oreg. 

Public Library. Roseburg. Oreg. 

Public Library. Coos Bay, Oreg. 

Public Library, Medford, Oreg. 

Public Library. Grants Pass. Oreg. 

Public Library, Klamath Falls, Oreg. 

Public Library. Cottage Grove, Oreg. 

County Libraries. Western Oreg. 

Written comments should be submit¬ 
ted to the State Director. Bureau of 
Land Management, Oregon State 
Office, P.O. Box 2965, Portland, Oreg. 
97208. 

Comments must be received on or 
before September 25, 1978. 

Larry E. Meierotte, 
Deputy Assistant Secretary, 
of the Interior 
[FR Doc. 78-22226 Filed 8-8-78: 8:45 am] 


[ 4310 - 09 ] 

Bureau of Reclamation 
TRUCKEE RIVER 

Public Notice of Proposed Administrative 

Transfer of Land to the U.S. Forest Service 

Notice is hereby given that under 
the provisions of section 7(c) of Pub. 
L. 89-72 (79 Stat. 216), the Bureau of 
Reclamation proposes to transfer ad¬ 
ministrative jurisdiction over a 64-acre 
tract of land at the Truckee River 
outlet of Lake Tahoe at Tahoe City, 
Calif., to the U.S. Forest Service for 
the purposes of management for 
public recreation. 

Prior to the completion of this trans¬ 
fer. scheduled for October 30. 1978. all 
current encumbrances on the property 
must be removed, unless approved by 
U.S. Forest Service and Bureau of 
Reclamation officials. 

This transfer was agreed to in princi¬ 
ple by both agencies on January 31, 
1978. 

Any comments should be directed to: 
Regional Director, Code 420, Mid-Pa¬ 
cific Region, Bureau of Reclamation. 
2800 Cottage Way. Sacramento. Calif. 
95825. 

Comments will be received at this 
address until September 8,1978. 


NOTICES 

Dated: August 7, 1978. 

R. Keith Higginson, 
Commissioner of Reclamation. 
[FR Doc. 78-22406 Filed 8-8-78; 10:04 am] 


[ 4710 - 14 ] 

INTERNATIONAL JOINT 
COMMISSION 

UNITED STATES AND CANADA 

REGULATION OF LAKE CHAMPLAIN AND THE 
UPPER RICHELIEU RIVER 

Public Hearings 

The International Joint Commission 
will conduct a second round of public 
hearings at the times and places noted 
below to obtain further views of the 
public about the International Cham- 
plain-Richelieu Board’s report con¬ 
cerning regulation of Lake Champlain 
and the Upper Richelieu River. 

Priority will be given to those mem¬ 
bers of the public who indicated 
during the first round of hearings in 
June a desire to testify and who were 
unable to speak because of time limita¬ 
tions. The Board will respond to ques- 
tios raised during the first round of 
hearings and attempt to clarify for the 
public and the Commission several sig¬ 
nificant issues which have emerged. 

Time allotted to each witness may 
be limited. If a written statement will 
take longer than 10 minutes to pres¬ 
ent, a summary statement should be 
given and the full statement submited 
for the record. When a written state¬ 
ment is presented, 30 copies should be 
provided, if possible, for distribution 
to the news media and for the Com¬ 
mission purposes. 

Times and Places of Hearings 

Ramada Inn, 1117 Williston Road, South 
Burlington. Vt., September 26, 1978, 2 
p.m. and 7:30 p.m. 

St. Jean City Hall. 188 Jacques Cartier 
Street. St. Jean. Quebec. September 28, 
1978, 2 p.m. and 7:30 p.m. 

William A. Bullard, Secretary, U.S. Section, 
International Joint Commission, Suite 
200. 1717 H Street NW., Washington, D.C. 
20440. STOP 86. 202-296-2142. 

David G. Chance. Secretary. Canadian Sec¬ 
tion. International Joint Commission. 
18th Floor, Berger Building. 100 Merc&lf 
Street, Ottawa, Ontario KIP 5M1, 613- 
992-2945. 

August 1,1978. 

William A. Bullard, 
Secretary , U.S. Section. 

[FR Doc. 78-22144 Filed 8-7-78; 8:45 am] 


[ 7020 - 02 ] 

UNITED STATES INTERNATIONAL 
TRADE COMMISSION 

[Investigation No. 337-TA-57] 

CERTAIN CATTLE WHIPS 
Investigation 

Notice is hereby given that a com¬ 
plaint was filed with the United States 
International Trade Commission on 
July 7, 1978 (and amended on July 19, 
1978). under section 337 of the Tariff 
Act of 1930, as amended (19 U.S.C. 
1337), on behalf of Stockmen’s Inc., 
Lawton, la. 51030, alleging that unfair 
methods of competition and unfair 
acts exist in the importation of certain 
cattle whips into the United States, or 
in their sale, by reason of the alleged 
coverage of such cattle whips by the 
claims of U.S. Letters Patent 3,356,294. 
The amended complaint alleges such 
unfair methods of competition and 
unfair acts have the effect or tendency 
to destroy or substantially injure an 
industry, efficiently and economically 
operated, in the United States. Com¬ 
plainant requests permanent exclusion 
from entry into the United States of 
the articles in question. 

Having considered the amended 
complaint, the United States Interna¬ 
tional Trade Commission on August 3, 
1978, Ordered: 

1. That, pursuant to subsection (b) 
of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an 
investigation be instituted to deter¬ 
mine, under subsection (c) whether, on 
the basis of the allegations set forth in 
the amended complaint and the evi¬ 
dence adduced, there is a violation of 
subsection (a) of this section in the un¬ 
authorized importation of certain 
cattle whips into the United States, or 
in their sale, by reason of the alleged 
coverage of such cattle whips by the 
claims of U.S. Letters Patent 3,356,294, 
the effect or tendency of which is to 
destroy or substantially injure an in¬ 
dustry, efficiently and economically 
operated, in the United States. 

2. That, for the purpose of this in¬ 
vestigation so instituted, the following 
are hereby named as parties: 

a. The complainant is 

Stockmen’s Inc., 

P.O. Box 244, 

Lawton, la. 51030. 

b. The respondents are the following 
companies alleged to be involved in 
the unauthorized importation of such 
articles into the United States, or in 
their sale, and are parties upon which 
the complaint and this notice are to be 
served: 

l. The Action Co., 

P.O. Box 528, 

McKinney, Tex. 75069. 

ii. Skyline Imports. Ltd., 
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P.O. Box 856. 

Red Deer. 

Alberta. Canada. 

c. Robert M. M. Seto. United States 
International Trade Commission, 701 
E Street NW.. Washington, D.C. 20436, 
is hereby named Commission investi¬ 
gative attorney, a party to this investi¬ 
gation. 

3. That, for the investigation so in¬ 
stituted. Chief Administrative Law 
Judge Donald K. Duvall, United 
States International Trade Commis¬ 
sion, 701 E Street NW., Washington, 
D.C. 20436. shall designate the presid¬ 
ing officer. 

Responses must be submitted by the 
named respondents in accordance with 
section 210.21 of the United States In¬ 
ternational Trade Commission's Rules 
of Practice and Procedure, as amended 
(19 CFR 210.21). Pursuant to 
§§ 201.16(d) and 210.21(a) of the rules, 
such responses will be considered by 
the United States International Trade 
Commission if received not later than 
20 days after the date of service of the 
amended complaint. Extensions of 
time for submitting a response will not 
be granted unless good and sufficient 
cause therefor Is shown. 

Failure of a respondent to file a 
timely response to each allegation in 
the amended complaint and in this 
notice may be deemed to constitute a 
waiver of the right to appear and con¬ 
test the allegations of the amended 
complaint and of this notice and will 
authorize the presiding officer and the 
United States International Trade 
Commission, without further notice to 
the respondent, to find the facts to be 
as alleged in the amended complaint 
and this notice and to enter both a 
recommended determination and a 
final determination, respectively, con¬ 
taining such findings. 

The amended complaint is available 
for inspection by interested persons at 
the Office of the Secretary, United 
States International Trade Commis¬ 
sion, 701 E Street NW., Washington, 
D.C. 20436, and in the New York City 
office of the United States Interna¬ 
tional Trade Commission, 6 World 
Trade Center. 

By order of the Commission. 

Issued: August 4, 1978. 

Kenneth R. Mason, 
Secretary. 

[FR Doc. 78-22253 Filed 8-8-78; 8:45 am] 


[ 7020 - 02 ] 

[Investigation No. 337-TA-39] 

CERTAIN LUGGAGE PRODUCTS 

Commission Order and Opinions 

Procedural History 

A complaint was filed with the 
Upited States International Trade 
Commission on October 28, 1977, and 
an amendment thereto was filed on 
November 11, 1977, under section 337 
of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337), on behalf of Airway 
Industries, Inc., Ellwood City. Pa. 
16117, alleging that unfair methods of 
competition and unfair acts exist in 
the importation of certain luggage 
products into the United States or in 
their sale by reason of the alleged cov¬ 
erage of such articles by the claim of 
U.S. Letters Patent Des. 242,181, 
which is owned by the complainant. 
The amended complaint alleges that 
the effect or tendency of the unfair 
methods of competition and unfair 
acts is to destroy or substantially 
injure an industry, efficiently and eco¬ 
nomically operated, in the United 
States. Complainant requested both a 
permanent exclusion order and a tem¬ 
porary exclusion order, except under 
bond, of the imports in question pend¬ 
ing the investigation of this matter. 

After consideration of the amended 
complaint the Commission on Novem¬ 
ber 23. 1977, ordered that an investiga¬ 
tion be instituted pursuant to subsec¬ 
tion (b) of section 337 to determine, 
under subsection (c) whether, on the 
basis of the allegations set forth in the 
amended complaint and the evidence 
adduced, there is a violation or reason 
to believe there is a violation of sub¬ 
section (a) of this section in the unau¬ 
thorized importation of certain lug¬ 
gage products into the United States, 
or in their sale, by reason of such lug¬ 
gage products allegedly being covered 
by the claim of U.S. Letters Patent 
Des. 242,181, the effect or tendency of 
which is to destroy or substantially 
injure an industry, efficiently and eco¬ 
nomically operated, in the United 
States. Notice of the Commission’s in¬ 
stitution of the investigation was pub¬ 
lished in the Federal Register of No¬ 
vember 30. 1977 (42 FR 60962). 

On March 24, 1978, the presiding of¬ 
ficer filed his recommended determi¬ 
nation that there is reason to believe 
there is a violation of section 337 of 
the Tariff Act of 1930, as amended, in 
the unauthorized importation or sale 
in the United States of certain luggage 
products by reason of the fact that 
these luggage products infringe U.S. 
Letters Patent Des. 242.181, with the 
effect or tendency to destroy or sub¬ 
stantially injure an industry, efficient¬ 
ly and economically operated, in the 
United States. The presiding officer 


certified the evidentiary record to the 
Commission for its consideration. 

The Commission held a public hear¬ 
ing on May 5, 1978, for the purpose of 
hearing oral argument with respect to 
the recommended determination of 
the presiding officer concerning 
whether there is reason to believe 
there is violation of section 337, and 
oral presentations concerning whether 
any action (exclusion of articles from 
entry except under bond or a cease 
and desist order) should be issued, the 
form in which such action should be 
ordered, the amount and type of bond 
required, and the public interest fac¬ 
tors. 

Determination and Action 

After considering the record in this 
matter, including the record developed 
before the presiding officer, the pre¬ 
siding officer's recommended determi¬ 
nation. and the exceptions and alter¬ 
native findings of fact and conclusions 
of law thereto, the record developed 
before the Commission at its hearing 
May 5, 1978, and the written submis¬ 
sions filed by the complainant, the re¬ 
spondent Taiwan manufacturers, and 
the Commission investigative attorney 
on May 22. 1978. and the Federal 
Trade Commission on May 26, 1978, 
the Commission on June 15. 1978, 
unanimously determined that there is 
reason to believe that there is a viola¬ 
tion of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), in 
the unauthorized importation or sale 
of certain luggage products covered by 
the claim of U.S. Letters Patent Des. 
242,181, the effect or tendency of 
which is to destroy or substantially 
injure an industry, efficiently and eco¬ 
nomically operated, in the United 
States. Notwithstanding this determi¬ 
nation, the Commission has decided to 
deny complainant’s request for tempo¬ 
rary relief. 1 The reasons for this 
action are set forth in the attached 
opinions of Commissioners. 

Opinions 

Views of Chairman Joseph O. Parker 

and Commissioner George Moore 

This case comes to the Commission 
for decision by reason of complain¬ 
ant's request for a temporary exclu¬ 
sion order against the importation of 
certain luggage products allegedly cov¬ 
ered by the claim of U.S. Letter Patent 
Des. 242.181. 

On March 24, 1978, the presiding of¬ 
ficer recommended that there was 
reason to believe there was a violation 
of section 337 of the Tariff Act of 
1930, as amended. Oral argument was 
heard by the Commission on this 
matter on May 5. 1978, and briefs were 


1 Commissioners Ablondi and Minchew de¬ 
termined that a temporary cease and desist 
order should be issued. 
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submitted by the parties, including 
the Commission's investigative staff. 

We agree with the reasons outlined 
by the presiding officer in his recom¬ 
mended determination. 

However, in our opinion, the com¬ 
plainant has failed to show an immedi¬ 
ate or pressing need to exclude certain 
luggage products from importation 
which allegedly violate section 337(a) 
of the Tariff Act of 1930, as amended. 1 

Views of Commissioners Alberger 
and Bedell 

I. INTRODUCTION 

This investigation under section 337 
of the Tariff Act of 1930. as amended 
(19 U.S.C. 1337). was commenced by 
the Commission on November 30. 
1977. 3 The complaint was filed by Air¬ 
ways Luggage Products (hereinafter 
referred to as “complainant”) and 
named as respondents various manu¬ 
facturers and importers of soft-sided 
luggage. The notice of investigation 
provided that an investigation be insti¬ 
tuted pursuant to subsection (b) of 
section 337 on the question of whether 
there is a violation or reason to believe 
there is a violation of section 337(a) in 
the unauthorized importation of cer¬ 
tain luggage products allegedly being 
covered by the claim of U.S. Letters 
Patent Des. 242,181. the effect or ten¬ 
dency of which is to destroy or sub¬ 
stantially injure an industry, efficient¬ 
ly and economically operated in the 
United States. Complainant requested 
temporary relief in the form of an ex¬ 
clusion order (TEO), in addition to its 
request for permanent relief. 

On March 24, 1978, the presiding of¬ 
ficer issued a recommended determi¬ 
nation on the request for temporary 
relief. Subsequent to that, on May 5, 
1978. the Commission held a hearing 
and received oral argument and oral 
presentations on this matter. Written 
submissions were received from parties 
of record and the Federal Trade Com¬ 
mission. On the basis of this record, 
having considered the testimony below 
and all submissions before the full 
Commission, we determine that com¬ 
plainant's request for a TEO should be 
denied. 

II. STANDARD FOR GRANTING TEMPORARY 
RELIEF 

Section 337(e) provides as follows: 

• • • Exclusion of Articles Prom Entry 
During Investigation Except Under Bond— 
If. during the course of an investigation 
under this section, the Commission deter¬ 
mines that there is reason to believe that 


*See Chicory Root, Crude and Prepared, 
Investigation 337-TA-27. Memorandum 
Opinion. Concurring Opinion of Commis¬ 
sioner Joseph O. Parker, that it must be 
shown "that complainant will suffer imme¬ 
diate and substantial harm If temporary 
relief is not granted. 

3 See 42 FR 60962 (Nov. 30. 1977). 


there is a violation of this section, it may 
direct that the articles concerned, imported 
by any person with respect to whom there is 
reason to believe that such person is violat¬ 
ing this section, be excluded from entry into 
the United States, unless, after considering 
the effect of such exclusion upon the public 
health and welfare competitive conditions 
in the United States economy, the produc¬ 
tion of like or directly competitive articles 
in the United States, and United States con¬ 
sumers, it finds that such articles should 
not be excluded from entry. The Commis¬ 
sion shall notify the Secretary of the Treas¬ 
ury of its action under this subsection di¬ 
recting such exclusion from entry, and upon 
receipt of such notice, the Secretary shall, 
through the proper officers, refuse such 
entry, except that such articles shall be en¬ 
titled to entry under bond determined by 
the Commission and prescribed by the Sec¬ 
retary. 

A review of prior Commission prac¬ 
tice 4 * and analogous case law on var¬ 
ious forms of temporary relief 6 per¬ 
suade us that a TEO is an extraordi¬ 
nary measure and should only be 
issued under the most compelling of 
circumstances. 

Several reasons can be cited to sup¬ 
port this conclusion. The initial hear¬ 
ing for a TEO in a case under section 
337 must be held within 3 months, 6 
and an elaborate procedure for hear¬ 
ings, briefing and Commission action 
inevitably leads to a complication of 
the entire case at a very crucial junc¬ 
ture. In most cases this procedure in¬ 
terferes with discovery, and to avoid 
such interference the presiding officer 
may be compelled to cut short the dis¬ 
covery schedule. In addition to inter¬ 
fering with discovery, TEO hearings 
burden both the investigative attorney 
and the presiding officer. In fact, they 
tax the resources of the entire agency 
by requiring additional staff time, fur¬ 
ther hearings, and greater expense. 
The administrative burden is com¬ 
pounded when it comes to enforcing 
the order, collecting a bond, and re¬ 
solving the question of forfeiture in 
the event final relief is awarded. Final¬ 
ly. the existing time limits covering 
the completion of our investigations 7 * * 
obviate the need for temporary relief 
in all but the most egregious cases. A 
Commission ruling on whether to 
grant a TEO is usually not made until 
the sixth or seventh month of an in¬ 
vestigation,® and yet a final determina¬ 


4 See Chicory Root, Crude and Prepared, 
337-TA-27, Commission Memorandum 
Opinion. Oct. 1, 1976: Convertible Game 

Tables and Components Thereof, T.C. Pub 
652 (March 1974); Lightweight Luggage, 
T.C. Pub 391 (April 1971). 

6 See e.g. Metropolitan Area Transit Com¬ 
mission v. Holiday Tours, 559 P. 2d 841 
(1977); Virginia Petroleum Jobbers Associ¬ 
ation v. F.P.C., 259 P. 2d 921 (1958). 

•19 CFR 210.41(e)(2). 

7 19 U.S.C. 1337(b). 

•In the present case the Commission did 

not ultimately vote on the question of tem¬ 

porary relief until about half the statutory 

period had expired. 


tion is usually made within a year. 
Hence the time span covered by a 
TEO would not be such as to justify 
the expense and delay unless the situ¬ 
ation complainant faced was extreme¬ 
ly grave. 

Considering the above arguments, it 
is clear that complainants should not 
request temporary relief as a custom¬ 
ary practice. Instead, there should be 
well defined circumstances under 
which such relief may be had. We 
shall therefore consider the language 
and purpose of section 337(e) in an at¬ 
tempt to define those circumstances. 

Section 337(e) places three condi¬ 
tions precedent on the issuance of a 
TEO. First, the Commission must find 
a “reason to believe there is a viola¬ 
tion” of section 337.® If such reason to 
believe is found, the Commission is in¬ 
structed that it “may” grant such 
relief. 10 The use of the word “may” in 
subsection (e) is in stark contrast to 
the language of subsection (d), which 
says that in final determinations, if 
the Commission has found a violation, 
it “shall” grant relife. n It is our view 
that this discretion in the statute 
allows the Commission to formulate 
equitable standards for temporary 
relief based upon the interests of ail 
parties. 

The third and final condition exists 
by virtue of the requirement that we 
consider the effect of exclusion 
“ • • * upon the public health and 
welfare, competitive conditions in the 
United States economy, the produc¬ 
tion of like or directly competitive ar¬ 
ticles in the United States, and United 
States consumers • * V* On consider¬ 
ation of such factors we might decide 
to deny relief even where it would oth¬ 
erwise be justified. 

Since the passage of the Trade Act 
of 1974, 11 the Commission has decided 
the question of temporary relief on 
only one occasion. 13 In that case the 
above three conditions were clearly ar¬ 
ticulated. 14 Prior to the 1974 amend¬ 
ments a similar test was applied. 15 We 
see no reason to reverse established 
precedent. The factual record of the 
present case indicates that while the 
reason to believe standard is met, com¬ 
plainant has not made a strong show¬ 
ing for extraordinary and immediate 
relief. 


•19 U.S.C. 1337(e). 

10 Id. 

n 19 U.S.C. 1337(d) states in part: “If the 
Commission determines • • • that there is a 
violation of this section, it shaU direct that 
the articles concerned, imported by any 
person violating the provision of this sec¬ 
tion, be excluded from entry into the United 
States.. 

17 Pub. L. 93-618. 

13 Chicory Root, Crude and Prepared, 337- 
TA-27, Commission Memorandum Opinion, 
Oct. 1. 1976 

14 Id., at 4. 

13 Convertible Game Tables and Compo¬ 
nents Thereof, T.C. Pub. 652 (March 1974); 
Meprobamate, T.C. Pub. 389 (April 1971). 
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III. REASON TO BELIEVE THERE IS 
VIOLATION 

We concur with the presiding offi¬ 
cer’s ruling that there is a reason to 
believe the patent in question, U.S. 
Letters Patent Des. 242,181 (“181 

patent” or “Davis design”) is valid and 
infringed. We also agree that there is 
reason to believe such acts have a ten¬ 
dency to substantially injure the do¬ 
mestic industry involved with the 
manufacture of the patented article. 

It is still the view of this Commis¬ 
sion that the “reason to believe” 
standard requires the complainants to 
demonstrate a probability of a viola¬ 
tion, or, alternatively stated, to show 
violation by a preponderance of the 
evidence. 16 But the legislative history 
of the 1974 Trade Act clearly indicates 
that the evidentiary standard for es¬ 
tablishing a reason to believe is neces¬ 
sarily less than for a finding of viola¬ 
tion: 

Section 337(e) of the act, as amended, by 
the Committee, provides that when the 
Commission has reason to believe during 
the course of an investigation under section 
337, that an article is offered or sought to 
be offered for entry into the United States 
in violation of section 337, but the Commis¬ 
sion does not have sufficient information to 
establish to its satisfaction that the section 
is being violated, then the Commission can 
direct that the article be excluded from 
entry until the Commission has completed 
such Investigation as it deems necessary to 
resolve the matter. The exclusion of the ar¬ 
ticles involved would become effective upon 
notification by the Commission of the Sec¬ 
retary of the Treasury of its action directing 
exclusion. 11 

Thus while we must weigh the evi¬ 
dence to determine whether there is a 
preponderance of the evidence in sup¬ 
port of the allegations, it cannot be ex¬ 
pected that a complete and conclusive 
evidentiary record exists on all issues 
at this time. Hence our rulings on 
reason to believe there is a violation 
pertain only to the question of tempo¬ 
rary relief. We do not express any 
views on questions of violation, which 
will be resolved by the final determi¬ 
nation in this proceeding. 

(A) Reason to Believe the Patent Is 
Valid 

The presiding officer found a reason 
to believe that the 181 patent is valid 
and enforceable. 18 He found that the 
design was both novel and original. 19 
despite prior art not cited by the 
patent examiner. 20 He found the pillar 


‘•See Chicory Root, Crude and Prepared, 
337-TA-27, Commission Memorandum 
Opinion. Oct. 1,1976. at p. 8. 

17 U.S. Senate, report of the Committee on 
Finance to accompany H.R. 10710. Trade 
Act of 1974. S. Rept. 93-1298 (93d Cong., 2d 
sess.) 1974, at pp. 197-98. 

‘•Recommended determination, findings 
of fact 23-46; Conclusions of Law 5. 

‘•See id., at pp. 36-40. 

»Id.. at pp. 38-39. The prior art to which 
he referred was the "Hoosier design/* de¬ 


design of the 181 patent to be distinc¬ 
tive, different, and elegant. 11 He also 
found it to be nonobvious to one of or¬ 
dinary skill in the art. 22 

In their brief, and in oral argument 
before the full Commission, respon¬ 
dents raised a basic question about the 
standard of proof the presiding officer 
applied. They contend that temporary 
relief should not be granted unless the 
patent is “unquestionably valid”.* 3 We 
cannot agree with this argument. To 
adopt such a standard would be to 
ignore the clear statutory language of 
section 337(e) and the legislative histo¬ 
ry which underlies it.* 4 Instead, we feel 
that the presumption of validity still 
applies, and that evidence presented 
by complainant’s witnesses upholds 
that presumption. 2 * 

Respondent also raised prior art not 
cited by the patent examiner, and 
maintained that such prior art vitiated 
the presumption of validity. 26 We do 
not agree that this prior art, the so- 
called “Hoosier design”, was any more 
relevant than the designs before the 
patent examiner. 27 Consequently, the 
existence of the '‘Hoosier design” does 
not weaken the statutory presumption 
of validity. The different pillar design 
of the Davis design, coupled with its 
raised center design and distinctive 
stitching, makes it both novel and 
original. 26 While these elements exist¬ 
ed separately in the prior art (includ¬ 
ing the “Hoosier design”), their accu¬ 
mulation into one design was patenta- 
bly unique. 29 

(B) The Patent Is Infringed 

The test for infringement asks 
whether the ordinary observer, giving 
such attention as a purchaser normal¬ 
ly gives, would believe that the designs 
are substantially the same. 30 The 
record shows ample support for the 
presiding officer’s finding that the de¬ 
signs were substantially similar, and 
that actual confusion existed in the 
market place. 31 This evidence clearly 


scribed and illustrated at pp. 19-20 of the 
Recommended Determination. Findings of 
Fact 36. 37. 

41 Id.. Finding of Fact 39. 

** Id., at pp. 38-39. 

29 Respondents brief at p. 5. 

24 See supra footnote 1. p. 6 and accompa¬ 
nying text. 

24 See Recommended Determination at pp. 
36-37. 

*• Official Report of Proceedings Before 
the USITC in Investigation 337-TA-39 (May 
5. 1978) at p. 32. 

27 See Recommended Determination, Find¬ 
ings of Fact 26-34, wherein the presiding of¬ 
ficer reviews the prior art. 

M Id„ at 37-40; Findings of Fact 1. 26, 39; 
See also, brief of Commission Investigative 
attorney at pp. 8-12. 

29 Recommended Determination, Finding 
of Fact 44. 

30 Gorham Co. v. White , 81 U.S. 511 (1871). 

31 Recommended Determination at pp. 22- 
24. 40-43. 


establishes a reason to believe that the 
181 patent has been infringed by those 
respondents named in the recommend¬ 
ed determination. 32 

(O Injury to the Domestic Industry 

The presiding officer cited three rel¬ 
evant factors for analyzing injury to a 
domestic industry: (1) the amount of 
sales of the infringing imported arti¬ 
cles, (2) the ratio of imports to the do¬ 
mestic. patented article, and (3) the 
capacity for importation of the in¬ 
fringing article. 13 In applying these 
factors he noted a very substantial 
unit ratio of wholesale sales of import¬ 
ed infringing luggage to those of com¬ 
plainant’s. 34 

Other economic data appears impor¬ 
tant to us. Capacity utilization is de¬ 
clining; inventory is high and the 
profit to sales ratio is below 5 per¬ 
cent. 35 The presiding officer found 
these indicia of low profitability to be 
causally related to the increased ratio 
of infringing imports. 36 There is a basis 
in the record for establishing this 
caused relationship.* 7 There were also 
a number of findings, supported by 
evidence, which showed that sales of 
the patented domestic article were lost 
to infringing imports. 36 

We conclude from the above find¬ 
ings that there is reason to believe the 
alleged unfair acts have a tendency to 
substantially injure the domestic in¬ 
dustry. Our ruling does not rely on the 
proposition, alluded to by the presid¬ 
ing officer, that in patent cases the 
injury requirement of section 337 is 
satisfied by a showing of any lost sales 
to the infringing article. 39 Such a rule 
would lead to absurd results, and 
would obviate the need for our tradi¬ 
tional analysis into such questions as 
profitability, ratio of imports to do¬ 
mestic consumption, and volume of 
lost sales. We consider these factors 
equally relevant in the patent area. 
Even in making a showing of tenden¬ 
cy, complainants must prove that the 
tendency is toward substantial 
injury. 40 In the present case, the eco¬ 
nomic data reviewed above supports 
such a result. 

Having considered the facts of this 
case, the submissions and oral argu- 


«Id.. Findings of Fact 12, 13. 15. 16. The 
presiding officer recommended dismissal of 
some of these parties on the basis of assur¬ 
ances they would discontinue violations. 
The Commission issued an order to that 
effect on May 23, 1978. 

63 Recommended Determination at p. 45. 

34 Id., at p. 46. 

»Id., Findings of Fact 82, 86. 88, 96, 106. 

M Id., at 46-47. 

37 Id.. Findings of Fact 54. 55, and 56. 

66 Id., Findings of Fact 54, 83. 94-95, 98, 
and 100. 

39 Id., at p. 46. Finding of Fact 90. See also. 
Complainant’s brief at p. 24. 

40 19 U.S.C. 337(a) states in part; '*• • • 
Unfair acts ' * * the effect or tendency of 
which is to • • • destroy or substantially 
injure an industry. • • V* 
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ments of both parties, and the find¬ 
ings and conclusions of the presiding 
officer, we hereby adopt such findings 
and conclusions to the extent they are 
not inconsistent with this opinion, and 
we therefore reject all exceptions. 

IV. EXERCISE OF DISCRETION IN GRANTING 
TEMPORARY RELIEF 

Previous Commission opinions have 
emphasized the need for a showing of 
“immediate and substantial harm’* for 
the issuance of a TEO. 41 In one such 
decision a unanimous Commission 
stated that “• • • the immediate and 
substantial harm standard is more 
stringent than the injury standard set 
forth in the statute, which requires 
only '• • • the • • • tendency • • • to 
• • • substantially injure.' “ 4a 

More recently, in a concurring opin¬ 
ion, Commissioner Parker described 
the standard: 

In order to obtain temporary relief in ad¬ 
vance of the final decision in an investiga¬ 
tion under section 337, it must be shown, 
among other things, that complainant will 
suffer immediate and substantial harm if 
temporary relief Is not granted. • • • There 
has been no showing that there will be any 
abrupt change which will materially worsen 
the position of complainant if it is required 
to wait for the completion of this investiga¬ 
tion before relief, if any, is granted.** 

We believe it is relevant to raise 
questions as to the immediacy and 
gravity of the possible harm. More¬ 
over. such a test is not unlike that ap¬ 
plied by courts in awarding prelimi¬ 
nary injunctive relief. In such in¬ 
stances, the courts consider a number 
of factors, all designed to resolve ques¬ 
tions as to the fairness of relief to all 
parties, the possibility of alternatives, 
and the public interest. In Virginia Pe¬ 
troleum Jobbers Association v. 
F.P.C.**, for example, the court was in¬ 
fluenced by four factors: (1) The likeli¬ 
hood of success on the merits; (2) the 
certainty of irreparable injury: (3) the 
likelihood of harm to other parties of 
interest if relief is granted; and (4) the 
public interest. 45 


41 See cases cited, ftn. 1, p. 2. Prior to the 
Trade Act of 1974, the Commission did not 
have the power to issue temporary exclu¬ 
sion orders, and instead merely recommend¬ 
ed such relief to the President. Neverthe¬ 
less, the President only awarded temporary 
relief on recommendation from the Com¬ 
mission, and the Commission only recom¬ 
mended such measures after a showing of 
immediate and substantial harm. See 19 
U.S.C. § 1337(f) (1965 ed.) 

“Meprobamate, T.C. Pub. 389. p. 6 (April 
1971). 

“Chicory Root, 337-TA-27. Concurring 
Opinion of Commissioner Joseph O. Parker. 
Oct. 1, 1976. 

**259 F.2d 921 (1958). 

45 Id. at 925. Respondents and the Federal 
Trade Commission (FTC) have both raised 
the argument that in patent cases injunc¬ 
tions are seldom granted. In these cases 
plaintiffs must show that the patent is 


While this elaborate judicial reason¬ 
ing may appear somewhat cumber¬ 
some, it is important to balance equi¬ 
ties in any decision that involves dis¬ 
cretionary relief. The Commission has 
historically shown concern that many 
of the above factors be considered 
before a TEO is issued. The first 
factor would lead to redundancy if we 
considered it here, for we have found a 
reason to believe there is a violation. 
Moreover, the fourth factor encom¬ 
passes the kind of public interest con¬ 
siderations the Commission is bound 
under subsection 337(e) to apply. How¬ 
ever, before granting temporary relief 
we would ordinarily consider the two 
aspects of the court’s rationale not 
specifically raised by the language of 
section 337(e): first, will substantial 
injury occur before the Commission is 
able to act on the request for perma¬ 
nent relief? Second, would a TEO have 
a serious adverse effect on respon¬ 
dents? 

In the present case, we conclude 
that one factor outweighs all others. 
Complainant has not demonstrated 
that immediate and substantial harm 
will occur prior to the Commission’s 
determination on the question of final 
relief. In fact, the evidence shows that 
imports of articles alleged to infringe 
complainants' patent have ceased alto¬ 
gether. 46 Thus the unfair acts we have 
found a reason to believe exist have, at 
least temporarily, ceased. 47 

It is conceivable that respondents 
might resume their importation at any 
time, but even if they did complainant 
must demonstrate more than a theo- 


beyond question valid and infringed. See 
Respondent Taiwan Manufacturers brief at 
p. 5; letter from Federal Trade Commission, 
filed May 26, 1978 at p. 5. We cannot accept 
their contention, see p. 5, supra. The best 
articulation of the reason for such a stand¬ 
ard is in Carter-Wallace, Inc . v. DavisEd- 
wards Pharmaceutical Corn. 443 F.2d 867. 
871, (2d Cir. 1971), where the Court ex¬ 
plained such a rule as: “Ciln apparent recog¬ 
nition of the potential unfairness of aUow- 
ing one armed with letters patent obtained 
in an ex parte proceeding to prevent the 
conduct of business by others before he has 
submitted all fairly disputed issues of fact 
to a full adversary hearing and has won a 
favorable decision by some court • * 

But In this case discovery was had and the 
question of “reason to believe” was submit¬ 
ted to a full adversary hearing. Moreover, to 
adopt such a standard would overlook the 
clear lanaguage of section 337(e) which only 
requires a reason to believe rather than an 
unquestionable violation. 

* Recommended Determination, Findings 
of Fact 111 and 112. 

* T In Chicory Root ; supra p. 2 at 11 the 
Commission emphasized the importance of 
a cessation of imports: “The fact that an al¬ 
leged unfair method or act has ceased is not 
In and of itself dispositive of the issue of 
whether there is reason to believe that 
there is a violation of section 337. The fact 
that the unfair method or act has ceased is 
relevant to the question of whether there is 
need for temporary relief.” 


retical possibility of harm. There must 
be some evidence that immediate 
harm will in fact occur, and that such 
harm would be of a substantial nature. 
This places an extremely heavy 
burden on complainants, but such a 
burden is altogether proper when a 
party seeks extraordinary relief. 
Unless drastic conditions are demon¬ 
strated the Commission should not 
award temporary relief simply because 
complainants might ultimately prevail 
on the question of permanent relief. 

The failure of complainant to dem¬ 
onstrate a risk of immediate and sub¬ 
stantial injury is the preeminent fact 
in this case. We see no need to weigh 
the question of possible harm to other 
persons from extraordinary relief, as 
that would only be an important con¬ 
sideration if complainant had shown a 
risk of immediate and substantial 
harm. 

Finally, we note that the Commis¬ 
sion has not made a finding with re¬ 
spect to the public interest factors 
mentioned in section 337(e). 45 We need 
only consider these issues if, on the 
grounds stated above, we determine 
that temporary relief is appropriate. 
Our decision here does not involve 
such a determination. 

Dissenting Views of Commissioner 
Minchew 49 

I concur with the Commission ma¬ 
jority and the presiding officer that 
there is reason to believe there is a 
violation of section 337 of the Tariff 
Act of 1930. as amended (19 U.S.C. 
1337) in the unauthorized importation 
or sale of certain luggage products 
which infringe U.S. Letters Patent 
Des. 242. 181, with the effect or ten¬ 
dency to destroy or substantially 
injure an industry, efficiently and eco¬ 
nomically operated in the United 
States. However, I disagree with the 
Commission majority that temporary 
relief should not be granted at this 
time. 

It is difficult to justify finding there 
is reason to believe that a violation 
exists and yet finding that the viola¬ 
tion should not be remedied by tempo¬ 
rary relief. Complainants under sec¬ 
tion 337 are already subject to discre¬ 
tionary withholding of relief by the 
Commission under the public interest 
provisions of subsections (e) and (f) 
and by the President under subsection 
(g). There is no reason to introduce 
still another barrier to relief. The 
public interest factors, which the 
Commission is required to consider, i.e. 
the public health and welfare, com¬ 
petitive conditions in the United 
States economy, the production of like 
or directly competitive articles in the 


“See supra, pp. 1, 4. 

** Commissioner Ablondi concurs with 
Commissioner Minchew that a cease and 
desist order should be issued. 
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United States, and United States con¬ 
sumers. will not be adversely affected 
by the granting of temporary relief. It 
is my view that a cease and desist 
order preventing every respondent 
from importing luggage which in¬ 
fringes U.S. Letters Patent Des. 242, 
181, except under license, during the 
course of this investigation would be 
appropriate. 

I agree with the views expressed by 
Vice Chairman Alberger and Commis¬ 
sioner Bedell with respect to reason to 
believe there is a violation of the stat¬ 
ute. and this opinion will be directed 
to the question of why a cease and 
desist order would provide appropriate 
temporary relief in this situation. 

Subsection (f) of section 337 pro¬ 
vides as follows: 

Cease and Desist Orders.—In lieu of 
taking action under subsection (d) or (e), 
the Commission may issue and cause to be 
served on any person violating this section, 
or believe to be violating this section, as the 
case may be, an order directing such person 
to cease and desist for engaging in the 
unfair methods or acts involved, unless after 
considering the effect of such order upon 
the public health and welfare, competitive 
conditions in the United States economy, 
the production of like or directly competi¬ 
tive articles in the United States, and 
United States consumers, it finds that such 
order should not be issued. The Commission 
may at any time, upon such notice and in 
such manner as it deems proper, modify or 
revoke any such order, and. in the case of a 
revocation, may take action under subsec¬ 
tion <d) or <e). as the case may be. 

Because the record is devoid of any 
evidence showing that complainant 
will be injured by imports of infring¬ 
ing luggage before this investigation is 
completed, 50 1 believe it would be inap¬ 
propriate to issue a temporary exclu¬ 
sion order. However, a cease and desist 
order would avoid unduly burdening 
import trade until this case is complet¬ 
ed, while still preventing complainant 
from being injured in the event that 
any named respondent decides to 
import infringing luggage. In addition, 
some of the named respondents have 
failed to respond to the complaint or 
to furnish discovery and these respon¬ 
dents, who may be importing infring¬ 
ing luggage, also will be prevented 
from importing infringing luggage 
until the completion of our investiga¬ 
tion. 

There is need for temporary relief 
because complainant is faced with nu¬ 
merous actual and potential foreign 
manufacturers and exporters located 
in Korea and Taiwan that have the ca¬ 
pacity to manufacture, export and sell 
in the* United States large quantities 


80 The presiding officer's finding of fact 
111 in his recommended determination filed 
Mar. 24, 1978. states in part: “no direct evi¬ 
dence exists that any infringing luggage has 
been caused to be imported into the United 
States subsequent to or somewhat prior to 
Oct. 28, 1977.“ 


of infringing imports. Because the 
record fails to show direct evidence of 
importations of infringing luggage 
since October of 1977,1 believe the ap¬ 
propriate remedy is a cease and desist 
order. 

By order of the Commission. 

Issued: August 4,1978. 

Kenneth Mason, 
Secretary . 

[FR Doc. 78-22251 Filed 8-8-78: 8:45 am) 


[ 4410 - 09 ] 

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 
McNEILAB, INC 

Importation and Manufacture of Controlled 
Substance*; Objections, Requests for Hear¬ 
ing, and Hearing 

On June 27. 1978, at 43 FR 27908-09, 
notice was given that McNeilab, Inc., 
Camp Hill Road, Fort Washington, Pa. 
19034, had made application to the 
Drug Enforcement Administration to 
be registered as an importer of the fol¬ 
lowing basic class controlled sub¬ 
stances: Imported raw opium, poppy 
straw, and concentrate of poppy straw, 
all listed in Schedule II of the Con¬ 
trolled Substances Act of 1970; and 
that McNeilab, Inc., had also made ap¬ 
plication for registration as a bulk 
manufacturer of the following basic 
class controlled substances: Opium ex¬ 
tracts, opium fluid extracts, powdered 
opium, granulated opium, tincture of 
opium, morphine, codeine, thebaine, 
oxycodone, and concentrate of poppy 
straw; and opportunity was given for 
the filing of comments and objections 
to said applications and for the filing 
of requests for hearing with respect to 
them. 

Requests for hearing have been filed 
by Mallinckrodt, Inc., and by Penick 
Corp. with respect to both applica¬ 
tions. Both Mallinckrodt and Penick 
assert that the registration of McNei¬ 
lab. Inc., as an importer and as a bulk 
manufacturer, as applied for. is not 
consistent with the public interest as 
defined in the Controlled Substances 
Act and applicable regulations, and 
with U.S. international obligations. 

Merck & Co.. Inc., submitted com¬ 
ments indicating that, in its view, 
there is presently an adequate supply 
and adequate competition with respect 
to the contolled substances which are 
the subject of the applications filed by 
McNeilab and that, consequently, 
those applications do not meet the cri¬ 
teria for registration under section 
303(a) of the Controlled Substances 
Act. In addition, Merck asserts that 
McNeilab seems to lack the technical 
competence and experience necessary 
to engage in the bulk manufacture of 


controlled substances. Merck also be¬ 
lieves that the declaration of an emer¬ 
gency provided for in the regulations 
refers to an emergency related only to 
the availability of substances and has 
nothing to do with the number of per¬ 
sons registered to import; and that sec¬ 
tion 303(a) of the Controlled Sub¬ 
stances Act clearly shows that Con¬ 
gress intended that the same compa¬ 
nies registered for bulk manufacturing 
a substance are to be the same compa¬ 
nies registered for importing that con¬ 
trolled substance. Merck believes that 
any determinations made by the Drug 
Enforcement Administration with re¬ 
spect to the applications filed by 
McNeilab should be made in a forum 
where opposing views can also be ex¬ 
pressed and weighed. 

Accordingly, noti ce is hereby given 
pursuant to 21 CFR 1301.43 and 
1311.42 that a hearing will be held on 
the aforesaid applications for registra¬ 
tion commencing at 10 a.m. on Friday, 
September 15. 1978, in Room 1210, 
Drug Enforcement Administration, 
1405 I Street NW., Washington, D.C., 
the proceedings on that day to be lim¬ 
ited to a preliminary discussion to 
identify proper parties and issues, and 
to determine procedures and set dates 
and locations for further proceedings. 
Any person entitled to participate in 
said hearing and desiring to do so 
should file a notice of appearance pur¬ 
suant to 21 CFR 1301.54 and 1316.48 
on or before September 8, 1978. A 
person who had filed a request for a 
hearing need not also file a notice of 
appearance. 

Dated: August 3.1978. 

Peter B. Bensinger, 
Administrator, Drug 
Enforcement Administration. 

LFR Doc. 78-22218 Filed 8-8-78; 8:45 am] 


[ 4410 - 01 ] 

IAAG/A Order No. 2-78] 

PRIVACY ACT OF 1974 
Notica of New Routine Use 

Notice is hereby given that pursuant 
to the Privacy Act of 1974, 5 U.S.C. 
552a(e) (4) and (11), the Department 
of Justice, U.S. Parole Commission, 
proposes to add the routine use print¬ 
ed below to the JUSTICE/PRC-003, 
Inmate and Supervision Files system, 
notice of which was published in the 
Federal Register on Thursday, July 
13. 1978 (43 FR 30140). 


(j) A record from this system may be 
disclosed to a person or to persons who 
may be exposed to harm through con¬ 
tact with a particular parolee or man¬ 
datory releasee if it is deemed by a 
Commissioner to be reasonably neces- 
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sary to give notice that such danger 
exists. 

• * • • • 

The Department of Justice is adding 
the new routine use language to allow 
disclosure by a Commission of the U.S. 
Parole Commission to member of the 
public, who may be exposed to harm 
through contact with a particular pa¬ 
rolee or mandatory releasee, of infor¬ 
mation reasonably necessary to give 
notice that such danger exists. 

Since this routine use is compatible 
with the purposes for which the 
system is maintained, no report to the 
Office of Management and Budget is 
required. 

Inquiries or comments may be sub¬ 
mitted in writing to the Administra¬ 
tive Counsel. Office of Management 
and Finance. Room 1118, Department 
of Justice, Washington, D.C. 20530. All 
comments must be received on or 
before September 8, 1978. If no com¬ 
ments are received within 30 days 
(September 8, 1978), the new routine 
use will be adopted as set forth. No 
oral hearings are contemplated. The 
amended system is reprinted below in 
its entirety. 

Dated: August 1, 1978. 

Kevin D. Rooney. 

Assistant Attorney General 
for Administration. 

JUSTICE/PRC-003 
System Name: 

Inmate and Supervision Files. 

System location: 

Records are maintained at each of 
the Commission’s Regional Offices for 
inmates incarcerated in and persons 
under suprvision in each region Rec¬ 
ords are housed temporarily at the 
Commission's Headquarters Office lo¬ 
cated at 320 First Street. Washington, 
D.C. 20537 when used by the National 
Appeals Board or other Headquarter’s 
personnel. Prior to the first parole 
hearing, the inmate's file is main¬ 
tained at the institution at which he is 
incarerated. All requests for records 
should be made to the appropriate re¬ 
gional office at the following address¬ 
es: U.S. Parole Commission; Scott 
Plaza II; Industrial Highway. Sixth 
Floor; Philadelphia, Pa. 19113. U.S. 
Parole Commission; 3500 Greenbriar 
Parkway. Building 0300; Atlanta, Ga. 
30331. U.S. Parole Commission; KCI 
Bank Building, 8800 112th Street NW., 
Kansas City, Mo. 64153. U.S. Parole 
Commission; 3883 Turtle Creek Boule¬ 
vard, Suite I; Dallas, Tex. 75219. U.S. 
Parole Commission; 330 Primrose 
Drive, Fifth Floor; Burlingame, Calif. 
94010. 


NOTICES 

Categories of individuals covered by the 
system: 

Current and former inmates under 
the custody of the Attorney General. 
Former inmates include those present¬ 
ly under supervision as parolees or 
mandatory releasees. 

Categories of records in the system: 

1. Computation of sentence and sup¬ 
portive documentation. 

2. Correspondence concerning pend¬ 
ing charges, and wanted status, includ¬ 
ing warrants. 

3. Requests from other Federal and 
non-Federal law enforcement agencies 
for notification prior to release. 

4. Records of the allowance, forfeit¬ 
ure. withholding and restoration of 
good time. 

5. Information concerning present 
offense, prior criminal background, 
sentence, and parole from the U.S. At¬ 
torneys, the Federal Courts, and Fed¬ 
eral prosecuting agencies. 

6. Identification Data, physical de¬ 
scription, photograph and finger¬ 
prints. 

7. Order of designation of institution 
of original commitment. 

8. Records and reports of work and 
housing assignments. 

9. Program selection, assignment and 
performance adjustment/progress re¬ 
ports. 

10. Conduct records. 

11. Social background. 

12. Educational data. 

13. Physical and mental health data. 

14. Parole Commission applications, 
appeal documentation, orders actions, 
examiner's summaries, transcripts or 
tapes of hearings, guideline evaluation 
documents, parole or mandatory re¬ 
lease certificates, statements of third 
parties for or against parole, special 
reports on youthful offenders and 
adults required by statute and related 
documents. 

15. Correspondence regarding re¬ 
lease planning, adjustment and viola¬ 
tions. 

16. Transfer orders. 

17. Mail and visit records. 

18. Personal property records. 

19. Safety reports and rules. 

20. Release processing forms and cer¬ 
tificates. 

21. Interview request forms from in¬ 
mates. 

22. General correspondence. 

23. Copies of inmate court petitions 
and other court documents. 

24. Reports of probation officers. 
Commission correspondence with 
former inmates and others, and Com¬ 
mission orders and memoranda deal¬ 
ing with supervision and conditions of 
parole or mandatory release. 

25. If an alleged parole violation 
exists, correspondence requesting a 
revocation warrant, warrant applica¬ 


tion, warrant, instructions as to serv¬ 
ice, detainers and related documents. 

Authority for maintenance of the system: 

18 U.S.C. 4201-4218, 5005-5041, 28 
CFR part O, Subpart V. and 28 CFR 
part 2. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

(a) The file is the “working tool" 
used by Parole Commission examiners 
to frame the questions at the inmates 
initial hearing. After that hearing, it is 
placed in the appropriate regional 
office where it provides the principle 
information source for decisions neces¬ 
sary during the pre-release stage 
(before parole), the review hearing or 
record review, and the post release 
stage (when supervision takes place). 
It is sent temporarily to Commission 
Headquarters when appeals come 
before the National Appeals Board or 
when needed by counsel and others on 
the Headquarters Staff. It is used by 
employees at all levels including Com¬ 
mission members to provide the infor¬ 
mation for decision making in every 
area of Commission responsibility. 
Files of released inmates are used to 
make statistical studies of subjects re¬ 
lated to parole and revocation. 

(b) The system is used to provide in¬ 
formation source to officers and em¬ 
ployees of the Department of Justice 
who have a need for the information 
in the performance of their duties. 

(c) The system is used to provide in¬ 
formation source for disclosure of in¬ 
formation that are matters solely of 
general public record, such as offense, 
sentence data, release date, etc. Names 
are not disclosed when information is 
so provided. 

(d) The system is used to provide in¬ 
formational source for responding to 
inquiries from Federal inmates in¬ 
volved, their families or representa¬ 
tives. or Congressional inquiries. 

(e) Internal Users—Employees of the 
Department of Justice who have a 
need to know information in the per¬ 
formance of their duties. 

(f) External Users—U.S. Probation 
Officers, w T ho supervise parolees and 
mandatory releasees, and U.S. District 
Court judges on rare occasions w r hen 
Commission action is attacked in liti¬ 
gation. Very rarely, to enforcement 
authorities outside of the Department 
of Justice. 

(g) In the event that material in this 
system indicates a violation or poten¬ 
tial violation of law, whether civil, 
criminal or regulatory in nature, and 
whether arising by general statute, or 
by regulation, rule or order issued pur¬ 
suant thereto, the relevant records 
may be referred to the appropriate 
agency, whether Federal, State, local 
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or foreign, charged with the responsi¬ 
bility of investigating or prosecuting 
such violation or charged with enforc¬ 
ing or implementing the statute, or 
rule, regulation or order, issued pursu¬ 
ant thereto. 

(h) A record from this system may 
be disclosed to a Federal. State or 
local agency maintaining civil, crimi¬ 
nal or other relevant information if 
necessary to obtain information rele¬ 
vant to an agency decision relating to 
current or former inmates under su¬ 
pervision. 

(i) A record from this system may be 
disclosed to a Federal agency, in re¬ 
sponse to its request, in connection 
with the hiring or retention of an em¬ 
ployee, the issuance of a security 
clearance, the reporting of an investi¬ 
gation of an employee, the letting of a 
contract, or the issuance of a license, 
grant or other benefit by the request¬ 
ing agency, to the extent that the in¬ 
formation is relevant and necessary to 
the requesting agency’s decision on 
the matter. 

(]) A record from this system may be 
disclosed to a person or to persons who 
may be exposed to harm through con¬ 
tact with a particular parolee or man¬ 
datory releasee if it is deemed by a 
Commissioner to be reasonably neces¬ 
sary to give notice that such danger 
exists. 

Release of information to the news 
media: Information permitted to be re¬ 
leased to the news media and the 
public pursuant to 28 CFR 50.2 may be 
made available from systems of rec¬ 
ords maintained by the U.S. Parole 
Commission unless it is determined 
that release of the specific informa¬ 
tion in the context of a particular case 
would constitute an unwarranted inva¬ 
sion of personal privacy. 

Release of information to Members 
of Congress: Information contained in 
systems of records maintained by the 
U.S. Parole Commission, not otherwise 
required to be released pursuant to 5 
USC 552, may be made available to a 
Member of Congress or staff acting 
upon the Member’s behalf when the 
Member or staff requests the informa¬ 
tion on behalf of and in response to a 
communication from the individual 
who is the subject of the record. 

Release of information to the Na¬ 
tional Archives and Records Service: A 
record from a system of records may 
be disclosed as a routine use to the Na¬ 
tional Archives and Records Service 
(NARS) in records management in¬ 
spections conducted under the author¬ 
ity of 44 USC 2904 and 2906. 

Policies and practices for storing, retrieving, ac¬ 
cessing, retaining, and disposing of records in the 

system: 

Storage: 

Information maintained in the 
system is stored on papers fastened 
into file jackets and a minimal amount 


is on cards stored In card file drawers. 
Active files and card indices are loc- 
taed in each region; inactive files are 
at the Washington Federal Records 
Center and the card index to inactive 
files is at Board Headquarters in 
Washington. An experimental pro¬ 
gram to store such data on tape, disk 
or microfiche using ADP technology is 
in the beginning stages. 

Rctrievability: 

All data is indexed by name and/or 
register number. When ADP technol¬ 
ogy is used in the future, such data 
may be available by Social Security 
Number, FBI identification number, 
or other indices. 

Safeguards: 

Within the Department of Justice, 
routine use is made available to em¬ 
ployees only on a “need to know” 
basis. Files are stored in rooms which 
are supervised by day and locked at 
night. Data from files for recipients 
outside of the Parole Commission and 
Bureau of Prisons is conveyed by 
letter so that a record exists. When 
files are sent they are covered by a 
letter with a follow-up on return of 
the file. Such disclosure is Infrequent, 
and is within the Federal enforce- 
ment-prosecution-judicial area only. 

Retention and disposal: 

Records in this system are retained 
for a period of ten (10) years after ex¬ 
piration of sentence, then destroyed 
by electronic means or shredding. 

System managerial and address: 

Herman Levy, Attorney-Manage¬ 
ment Analyst. United States Parole 
Commission, 320 First Street NW„ 
Room 342, Washington. D.C. 20537. 

Notification procedure: 

Address inquiries to Regional Direc¬ 
tor at appropriate location. For gener¬ 
al inquiries, address System Manager. 
The Attorney General has exempted 
this system from compliance with the 
provisions of Subsection (d) under the 
provisions of Subsection (j). 

Records source categoric*: 

1, Individual inmate: 2. Federal law 
enforcement agencies and personnel; 
3. State and Federal probation ser¬ 
vices; 4. Non-Federal law enforcement 
agencies; 5. Educational Institutions; 6. 
Hospital or medical sources; 7. Rela¬ 
tives, friends and other interested indi¬ 
viduals or groups in the community; 8. 
Former or future employers; 9. Evalu¬ 
ations, observations, reports, and find¬ 
ings of institution supervisors, counsel¬ 
ors, board and committees, Parole 
Commission examiners, Parole Com¬ 
mission Members; 10. Federal Court 
records; 11. U.S. Bureau of Prisons 
personnel and records. 

Systems exempted from certain provisions of the 
act: 


The Attorney General has exempted 
this system from subsections (c) (3) 
and (4). (d). (e) (2) and (3). (e)(4) (G) 
and (H). (e)(8), (f) and (g) of the Priva¬ 
cy Act pursuant to 5 U.S.C. 55a(j)(2). 
Rules have been promulgated in ac¬ 
cordance with the requirements of 5 
U.S.C. 553 (b), (c) and (e) and have 
been published in the Federal Regis¬ 
ter 

CFR Doc. 78-22179 Filed 8-8-78; 8:45 ami 
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Immigration and Naturalization Servico 

ALIEN GRADUATES OF MEDICAL SCHOOLS 

Notice Regarding Permission To Remain in tho 
United States and Accept or Continue Em¬ 
ployment Pending Results of the Visa Quali¬ 
fying Examination (VQE) To Be Given in 
September 1978 

Any alien graduate of a medical 
school who was admitted to the 
United States as a nonimmigrant to 
perform services as a member of the 
medical profession or to receive gradu¬ 
ate medical education or training, or 
whose nonimmigrant status w'as 
changed for that purpose, and who es¬ 
tablishes that his/her application to 
take the visa qualifying examination 
in September 1978 has been accepted, 
may be permitted to remain in the 
United States through December 1978 
to take that examination and to await 
its results and to accept or continue 
employment during that period. 

Dated: August 3.1978. 

Leonel J. Castillo, 
Commissioner of 
Immigration and Naturalization, 

[FR Doc. 78-22151 Filed 8-8-78; 8:45 ami 


[ 6820 - 31 ] 

MARINE MAMMAL COMMISSION 

MARINE MAMMAL COMMISSION AND COM¬ 
MITTEE OF SCIENTIFIC ADVISORS ON 

MARINE MAMMALS 

Mootings 

Notice is hereby given that the 
Marine Mammal Commission and the 
Committee of Scientific Advisors on 
Marine Mammals will meet on Sep¬ 
tember 7, 8, and 9, 1978, at the Reef 
Hotel 2169 Kalia Road, Honolulu, 
Hawaii 96815. 

The Commission and Committee will 
meet together in public session from 
11 a.m. to 5 p.m. on September 7, and 
from 9 a.m. to 5 p.m. on September 8, 
to discuss and consider the status of 
activities and problems affecting 
marine mammals, including matters 
relating to: 

(1) The Recent meeting of the Interna¬ 
tional Whaling Commission and the recent 
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meeting on renegotiation of the Interna¬ 
tional Convention for the Regulation of 
Whaling; 

(2) Research needs and priorities relating 
to the activities of the International Whal¬ 
ing Commission; 

(3) Bowhead whale research and manage¬ 
ment activities and plans; 

(4) Florida manatee research and protec¬ 
tion activities and plans; 

(5) Cooperative research and protection 
with Mexico; 

(6) National Marine Fisheries Service ce¬ 
tacean research; 

(7) Hawaiian humpback whale research 
and protection; 

(8) Hawaiian monk seal research and pro¬ 
tection; 

(9) The application of the State of Alaska 
to waive the moratorium and resume man¬ 
agement of marine mammals; 

(10) Standards and guidelines for marine 
mammal maintenance; and 

(11) Such other matters as may appropri¬ 
ately come before the meeting. 

These sessions will, be open to the 
public, and seating will be available to 
accommodate those who are interested 
in attending. 

The remainder of the meeting will 
consist of executive sessions of the 
Commission and Committee. These 
sessions will be devoted to the ex¬ 
change of opinions and deliberations 
concerning internal personnel rules 
and practices, budget, interagency liai¬ 
son, proposed agency policies and ac¬ 
tions. and the evaluation of proposals 
to conduct research related to marine 
mammal protection and conservation. 
Participants will be candidly discuss¬ 
ing and appraising the professional 
qualilfications and competence of the 
proposers, their potential contribution 
to the research program, and informa¬ 
tion given to the Commission and 
Committee in confidence. 

Executive sessions will be held on 
September 7, from 9 a.m. to 10:40 a.m. 
and on September 9. from 9 a.m. to 5 
p.m. These sessions are concerned 
with matters listed in 5 U.S.C. Sec. 
552b(c) (2), (3), (4). (6), and (9)(B), and 
therefore will not be open to the 
public. 

Dated: August 3.1978. 

John R. Twiss, Jr., 
Executive Director , 
Marine Mammal Commission. 

[FR Doc. 78-22153 Filed 8-8-78; 8:45 am] 


[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50-250 and 50-251] 

FLORIDA POWER & LIGHT CO. 

Proposed Issuance of Amendments to Facility 
Operating Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) is consider¬ 


ing issuance of amendments to Facili¬ 
ty Operating Licenses Nos. DPR-31 
and DPR-41 issued to Florida Power 
& Light Co. (the licensee), for oper¬ 
ation of the Turkey Point Station Unit 
Nos. 3 and 4, located in Dade County, 
Fla. 

In accordance with the licensee’s ap¬ 
plication for amendments dated May 
8, 1978, supplemented on July 10. 
1978, the amendments would revise 
the provisions in the Technical Speci¬ 
fications for Units 3 and 4 relating to 
the transient and accident analysis to 
account for the increase in steam gen¬ 
erator tube plugging levels from the 
current 19 percent to 25 percent. Addi¬ 
tionally. the licensee’s July 19. 1977 
notification of the Unit 4, cycle 5 
reload involves a reevaluation of the 
ECCS using a corrected approved 
ECCS model. 

Prior to issuance of the proposed li¬ 
cense amendments, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the act), and the Commis¬ 
sion’s rules and regulations. 

By September 8. 1978, the licensee 
may file a request for a hearing and 
any person whose interest may be af¬ 
fected by this proceeding may file a re¬ 
quest for a hearing in the form of a 
petition for leave to intervene with re¬ 
spect to the issuance of the amend¬ 
ments to the subject facility operating 
licenses. Petitions for leave to inter¬ 
vene must be filed in accordance with 
the provisions of th is Fe deral Regis¬ 
ter and § 2.714 of 10 CFR Part 2 of the 
Commission’s regulations. A petition 
for leave to intervene must set forth 
with particularity the interest of the 
petitioner in the proceeding, how that 
interest may be affected bp the results 
of the proceeding, and the specific 
aspect or aspects of the subject matter 
of the proceeding as to which petition¬ 
er wishes to intervene. Such petitions 
must be filed in accordance with the 
provisions of this Federal Register 
notice and §2.714, and must be filed 
with the Secretary of the Commission. 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: 
Docketing and Service Section, by the 
above date. A copy of the petition 
and/or request for a hearing should be 
sent to the Executive Legal Director, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, and to Mr. 
Robert Lowenstein, Esq., Lowenstein, 
Newman. Reis & Axelrad. 1025 Con¬ 
necticut Avenue NW., Suite 1214, 
Washington, D.C. 20036, the attorney 
for the licensee. 

Not later than fifteen (15) days prior 
to the holding of the special prehear¬ 
ing conference pursuant to 10 CFR 
2.751a, or where no special prehearing 
conference is held, fifteen (15) days 
prior to the holding of the first pre- 
hearing conference, the petitioner 


shall file a supplement to his petition 
to intervene which must include a list 
of the contentions which petitioner 
seeks to have litigated in the matter, 
and the bases for each contention set 
forth with reasonable specificity. 

All petitions will be acted upon by 
the Commission or licensing board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel. Timely pe¬ 
titions will be considered to determine 
whether a hearing should be noticed 
or another appropriate order issued 
regarding the disposition of the peti¬ 
tions. 

In the event that a hearing is held 
and a person is permitted to intervene, 
he becomes a party to the proceeding 
and has a right to participate fully in 
the conduct of the hearing. For exam¬ 
ple, he may present evidence and ex¬ 
amine and cross-examine witnesses. 

For further details with respect to 
this action, see the application for 
amendment dated May 8. 1978. supple¬ 
mented on July 10. 1978 and the June 
19, 1978 reload submittal which are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street NW., Washington. D.C. 
and at the Environmental and Urban 
Affairs Library, Florida International 
University, Miami. Fla. 33199. 

Dated at Bethesda, Md.. this 4th day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Chief, Operating Reactors 
Branch No. I, Division of Op - 
erating Reactors. 

(FR Doc. 78-22309 Filed 8-8-78: 8:45 am] 
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[Docket Nos. 50-387 and 50-388J 

PENNSYLVANIA POWER & LIGHT CO. AND AL¬ 
LEGHENY ELECTRIC COOPERATIVE, INC., 
SUSQUEHANNA STEAM ELECTRIC STATION, 
UNITS 1 AND 2 

Receipt of Application for Facility Operating 
Licenses; Availability of Applicant's Environ¬ 
mental Report; and Consideration of Issu¬ 
ance of Facility Operating Licenses Opportu¬ 
nity for Hearing 

Notice is hereby given that the Nu¬ 
clear Regulatory Commission (the 
Commission) has received an applica¬ 
tion for a facility operating license 
from Pennsylvania Power & Light Co. 
and Allegheny Electric Cooperative. 
Inc. (the Applicants) to possess, use, 
and operate the Susquehanna Steam 
Electric Station. Unit 1 and 2, two boil¬ 
ing water nuclear reactors (the facili¬ 
ties). located on a site in Salem Town¬ 
ship. Luzerne County. Pa. The reac¬ 
tors are designed to operate at a 
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steady-state power level of 3293 
megawatts thermal. 

The applicants have also filed, pur¬ 
suant to the National Environmental 
Policy Act of 1969 and the regulations 
of the Commission in 10 CFR Part 51, 
an environmental report. The report, 
which discusses environmental consid¬ 
erations related to the proposed oper¬ 
ation of the facilities is being made 
available at the Pennsylvania State 
Clearinghouse, Governor’s Budget 
Office, Intergovernmental Relations 
Division, P.O. Box 1323, Harrisburg, 
Pa. 17120 and at the Economic Devel¬ 
opment Council of Northeast Pennsyl¬ 
vania, P.O. Box 777, Avoca, Pa. 18641. 

After the environmental report has 
been analyzed by the Commission’s 
staff, a draft environmental statement 
will be prepared. Upon preparation of 
the draft environmental statement, 
the Commission will, among other 
things, cause to be published in the 
Federal Register, a notice of avail¬ 
ability of the draft statement, request¬ 
ing comments from interested persons 
on the draft statement. The notice will 
also contain a statement to the effect 
that any comments of Federal agen¬ 
cies and State and local officials will 
be made available when received. The 
draft environmental statement will 
focus only on any matters which differ 
from those previously discussed in the 
final environmental statement pre¬ 
pared in connection with the issuance 
of the construction permit. Upon con¬ 
sideration of comments submitted 
with respect to the draft environmen¬ 
tal statement, the Commission’s staff 
will prepare a final environmental 
statement, the availability of which 
will be published in the Federal Reg¬ 
ister. 

The Commission ^will consider the is¬ 
suance of facility operating licenses to 
Pennsylvania Power & Light Co. and 
Allegheny Electric Cooperative, Inc. 
which would authorize the applicants 
to possess, use and operate the Sus¬ 
quehanna Steam Electric Station, 
Units 1 and 2. in accordance with the 
provisions of the license and the tech¬ 
nical specifications appended thereto, 
upon: (1) The completion of a favora¬ 
ble safety evaluation on the applica¬ 
tion by the Commission’s staff; (2) the 
completion of the environmental 
review required by the Commission’s 
regulations in 10 CFR Part 51; (3) the 
receipt of a report on the applicants* 
application for facility operating li¬ 
censes by the Advisory Committee on 
Reactor Safeguards; and (4) a finding 
by the Commission that the applica¬ 
tion for the facility licenses, as amend¬ 
ed, complies with the requirements of 
the Atomic Energy Act of 1954, as 
amended (the Act), and the Commis¬ 
sion’s regulations in 10 CFR Chapter 
1. Construction of the facilities was 
authorized by construction permit 


Nos. CPPR-101 and CPPR-102, issued 
by the Commission on November 2, 
1973. Construction of Unit 1 is antici¬ 
pated to be completed by May 1, 1980, 
Unit 2 by November 1,1981. 

Prior to issuance of any operating li¬ 
censes. the Commission will inspect 
the facilities to determine whether 
they have been constructed in accord¬ 
ance with the application, as amended, 
and the provisions of the construction 
permits. In addition, the licenses will 
not be issued until the Commision has 
made the findings reflecting its review 
of the application under the Act, 
which will be set forth in the proposed 
licenses, and has concluded that the is¬ 
suance of the licenses will not be in¬ 
imical to the common defense and se¬ 
curity or to the health and safety of 
the public. Upon issuance of the li¬ 
censes, the applicants will be required 
to execute an indemnity agreement as 
required by section 170 of the Act and 
10 CFR Part 140 of the Commission’s 
regulations. 

By September 8, 1978 the applicants 
may file a request for a hearing with 
respect to issuance of the facility oper¬ 
ating licenses and any person whose 
interest may be affected by this pro¬ 
ceeding may file a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall 
be filed in accordance with the Com¬ 
mission’s “Rules of Practice for Do¬ 
mestic Licensing Proceedings’’ in 10 
CFR Part 2. If a request for a hearing 
or petition for leave to intervene is 
filed by the above date, the Commis¬ 
sion or an Atomic Safety and Licens¬ 
ing Board, designated by the Commis¬ 
sion or by the Chairman of the Atomic 
Safety and Licensing Board Panel, will 
rule on the request and/or petition 
and the Secretary of the Commission, 
or designated Atomic Safety and Li¬ 
censing Board will issue a notice of 
hearing or an appropriate order. 

As required by 10 CFR 2.714, a peti¬ 
tion for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by 
the results of the proceeding. The pe¬ 
tition should specifically explain the 
reasons why intervention should be 
permitted with particular reference to 
the following factors: (1) The nature 
of the petitioner’s right under the act 
to be made a party to the proceeding; 
(2) the nature and extent of the peti¬ 
tioner’s property, financial, or other 
interest in the proceeding; and (3) the 
possible effect of any order which may 
be entered in the proceeding on the 
petitioner’s interest. The petition 
should also identify the specific 
aspect(s) of the subject matter of the 
proceeding as to which petitioner 
wishes to intervene. Any person who 
has filled a petition for leave to inter¬ 
vene or who has been admitted as a 


party may amend his petition, but 
such an amended petition must satisfy 
the specificity requirements described 
above. 

Not later than fifteen <15) days prior 
to the first prehearing conference 
scheduled in the proceeding, the peti¬ 
tioner shall file a supplement to the 
petition to intervene which must in¬ 
clude a list of the contentions which 
are sought to be litigated in the 
matter, and the bases for each conten¬ 
tion set forth with reasonable specific¬ 
ity. A petitioner who fails to file such 
a supplement which satisfies these re¬ 
quirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

A request for a hearing or a petition 
for leave to intervene must be filed 
with the Secretary of the Commission, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. attention: 
Docketing and Service Section, or may 
be delivered to the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C.. by September 
8, 1978. A copy of the petition should 
also be sent to the Executive Legal Di¬ 
rector, U.S. Nuclear Regulatory Com¬ 
mission. Washington. D.C. 20555, and 
to Jay Silberg, Esq., Shaw, Pittman, 
Potts, Trowbridge & Madden, 1800 M 
Street NW., Washington. D.C. 20036, 
attorney for the applicants. Any ques¬ 
tions or requests for additional infor¬ 
mation regarding the content of this 
notice should be addressed to the 
Chief Hearing Counsel, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or re¬ 
quests for hearing will not be enter¬ 
tained absent a determination by the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing 
Board designated to rule on the peti¬ 
tion and/or request, that the petition¬ 
er has made a substantial showing of 
good cause for the granting of a late 
petition and/or request. That determi¬ 
nation will be based upon a balancing 
of the factors specified in 10 CFR 
2.714(a) (iMv) and 2.714(d). 

For further details pertinent to the 
matters under consideration, see the 
application for the facility operating 
licenses dated April 10, 1978, and the 
applicants’ environmental report 
dated July 12, 1978, which are availa¬ 
ble for public inspection at the Com¬ 
mission’s Public Document Room, 
1717 H Street NW.. Washington, D.C. 
and at the Osterhout Free Library, 
Reference Department. 71 South 
Franklin Street, Wilkes-Barre, Penn¬ 
sylvania 18701. As they become availa¬ 
ble, the following documents may be 
inspected at the above locations: The 
safety evaluation report prepared by 
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the Commission’s staff; (2) the draft 
environmental statement; (3) the final 
environmental statement; (4) the 
report of the Advisory Committee on 
Reactor Safeguards on the application 
for facility operating licenses; (5) the 
proposed facility operating licenses; 
and (6) the technical specifications, 
which will be attached to the proposed 
facility operating licenses. 

Copies of the proposed operating li¬ 
censes and the ACRS report, when 
available, may be obtained by request 
to the Director, Division of Project 
Management, Office of Nuclear Reac¬ 
tor Regulation. U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555. Copies of the Commission’s 
staff safety evaluation report and final 
environmental statement, when availa¬ 
ble, may be purchased at current 
rates, from the National Technical In¬ 
formation Service. Department of 
Commerce, 5285 Port Royal Road, 
Springfield, Va. 22161. 

Dated at Bethesda, Md., this 2d day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Olan D. Parr, 

Chief, Light Water Reactors 
Branch No. 3, Division of Prof 
ect Management 

[FR Doc. 78-22138 Filed 8-8-78; 8:45 am] 
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[Docket Nos. 50-259. 50-260. and 50-296] 

TENNESSEE VALLEY AUTHORITY 

Issuance of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
amendment No. 40 to facility operat¬ 
ing license No. DPR-33, amendment 
No. 38 to facility operating license No. 
DPR-52 and amendment No. 14 to fa¬ 
cility operating license No. DPR-68 
issued to Tennessee Valley Authority 
(the licensee), which revised technical 
specifications for operation of the 
Browms Ferry Nuclear Plant, Units 
Nos. 1, 2, and 3, located in Limestone 
County. Ala. The amendments are ef¬ 
fective as of the date of issuance. 

The amendments change the techni¬ 
cal specifications to lower the reactor 
low water level setpoint from 490 
inches to 470 inches. 

The application for the amendments 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendments. 
Prior public notice of these amend¬ 


ments was not required since the 
amendments do not involve a signifi¬ 
cant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environme ntal impact and that pursu¬ 
ant to 10 CFR 51.5(d)(4) an environ¬ 
mental impact appraisal need not be 
prepared in connection with issuance 
of these amendments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated February 24, 1977, 
as supplemented by letter dated May 
23. 1978, (2) amendment No. 40 to li¬ 
cense No. DPR-33. amendment No. 38 
to license No. DPR-52. and amend¬ 
ment No. 14 to license No. DPR-68, 
and (3) the Commission’s related 
safety evaluation. All of these items 
are available for public Inspection at 
the Commission’s Public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C., and at the Athens Public Li¬ 
brary. South and Forrest, Athens, Ala. 
35611. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555, Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda, Md., this 2d day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Thomas A. Ippolito, 
Chief, Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 

(FR Doc. 78-22140 Filed 8-8-78; 8:45 am] 
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[Docket No. 50-344SP] 

PORTLAND GENERAL ELECTRIC CO. ET AL f 
(TROJAN NUCLEAR PLANT) 

Amended Notice of Place of Special Prehearing 
Conference on August 14, 1978 

August 7,1978. 

By a previous notice of special pre- 
hearing conference set for August 14, 
1978, the place of conference was no¬ 
ticed for courtroom No. 362, Multno¬ 
mah County Courthouse. Portland, 
Oreg. 

Due to unavailability of that court¬ 
room, the special prehearing confer¬ 
ence will be heod instead at 9 a.m„ 
local time, in the east courtroom, 6th 
floor, U.S. District Court, 620 South¬ 
west Main Street, Portland, Oreg., on 
August 14, 1978. 

It is so ordered. 

Dated at Bethesda, Md., this 7th day 
of August 1978. 


For the Atomic Safety and Licensing 
Board established to rule on petitions 
and/or requests for intervention. 

Marshall E. Miller, 
Chairman. 

[FR Doc. 78-22400 Filed 8-8-78; 9:43 am] 
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OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

SCIENCE, TECHNOLOGY, AND DEVELOPMENT 
ADVISORY COMMITTEE 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, 
the Office of Science and Technology 
Policy announces the following meet¬ 
ing: 

Name: Science. Technology, and Develop¬ 
ment Advisory Committee. 

Date: September 7th and 8th, 1978. 

Time: 9 a.m. to 5 p.m. 

Place: Room 2008, New Executive Office 
Building. Washington. D.C. 20500. 

Type of meeting: Open. 

Contact persons: Mr. William Montgomery, 
Executive Office of the President, Office 
of Science and Technology Policy. Wash¬ 
ington, D.C. 20500, telephone 202-395- 
4692. 

Summary minutes: May be obtained from 
the Office of Science and Technology 
Policy, Washington, D.C. 20500. 

Purpose of advisory group: In March 1978. 
the President decided to create a Founda¬ 
tion for International Technological Co¬ 
operation in the reorganized foreign aid 
structure. To develop detailed plans for 
the Foundation, a Planning Office has 
been established reporting to Governor 
Gilligan, Chairman of the Development 
Coordination Committee. OSTP has been 
instrumental in developing the concept of 
the Foundation and the Planning Office; 
the Advisory Committee being established 
will advise the Director of OSTP on the 
concept and early planning of the Founda¬ 
tion, as well as on related policy issues and 
programs Of the U.S. Government. 

Agenda: 9 a.m. to 5 p.m.—A discussion of the 
organization, functioning, and planning 
for future activities of the Advisory Com¬ 
mittee. 

William J. Montgomery, 
Executive Officer. 
[FR Doc. 78-2250 Filed 8-8-78; 8:45 am] 
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RENEGOTIATION BOARD 

STANDARD FORM OF CONTRACTOR'S REPORT 
(RB FORM 1) AND APPLICATION FOR 
STANDARD COMMERCIAL ARTICLE EXEMP¬ 
TION 

Partial Fiscal Years, Extension of Time for 
Filing 

Contractors with fiscal years ending 
after September 30, 1976 but before 
May 31, 1978 have until October 20, 
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1978 in which to file Standard Forms 
of Contractor’s Report (RB Form 1) 
and Applications for Commercial Ex¬ 
emption (Board action July 7, 1978, 43 
FR 30002, July 12, 1978). All reports 
and applications due to be filed by Oc¬ 
tober 20, 1978 involve amounts re¬ 
ceived or accrued both before and 
after the present “termination date” 
for renegotiation coverage as provided 
in the Renegotiation Act of 1951. as 
amended, September 30, 1976. Accord¬ 
ingly, the Board felt that additional 
guidance would be of assistance to 
contractors and subcontractors in the 
preparation of reports and applica¬ 
tions for the stub-year period. 

RB Form i 

Section 102(c) of the Renegotiation 
Act of 1951 (50 U.S.C. App. 1212(c)), 
which prescribes the present “termi¬ 
nation date,” provides that renegoti¬ 
ation shall apply only with respect to 
receipts or accruals under renegotiable 
contracts and subcontracts which are 
determined to be reasonably attributa¬ 
ble to performance of such contracts 
and subcontracts on or prior to the 
•termination date” (Sept. 30, 1976), 
and to the related costs paid or in¬ 
curred. 

In the preparation of an RB Form 1 
of a fiscal year which includes the 
September 30, 1976 “termination 

date.” contractors should refer to 
§ 1466.4 of the Board’s regulations (32 
CFR 1466.4). This regulation treats in 
detail the question of which receipts 
or accruals and costs paid or incurred 
are considered to be reasonably attrib¬ 
utable to the performance of renego¬ 
tiable contracts and subcontracts prior 
to the “termination date,” under var¬ 
ious methods of accounting. 

Although only those receipts or ac¬ 
cruals reasonably attributable to per¬ 
formance of renegotiable contracts or 
subcontracts on or prior to September 
30, 1976 are subject to renegotiation, 
contractors except those who report 
on the completed contract method of 
accounting, should file their RB Form 
1 for a full 12-month fiscal year and 
include total receipts or accruals and 
total costs or expenses, in order that 
the filing may be reconciled with the 
contractor’s Federal income tax 
return. 

Contractors should first divide their 
total business for the fiscal year be¬ 
tween the receipts or accruals and cost 
or expenses reasonably attributable to 
the period from the beginning of the 
fiscal year to and including September 
30, 1976 and those attributable to the 
period remaining in the fiscal year 
after September 30, 1976. Then, con¬ 
tractors should break out their renego¬ 
tiable sales, i.e., segregate between re¬ 
negotiable and nonrenegotiable, for 
the period from the beginning of the 
fiscal year to and including September 


30, 1976. Costs and expenses should 
also be allocated to renegotiable and 
nonrenegotiable business, for the 
period from the beginning of the fiscal 
year to and including September 30. 
1976. Contractors should report, as re¬ 
negotiable. on the RB Form 1 only the 
receipts or accruals and costs paid and 
incurred which are reasonably attrib¬ 
utable to the performance of renego¬ 
tiable contracts and subcontracts on or 
prior to September 30, 1976, with the 
remainder of the full fiscal year’s re¬ 
ceipts or accruals and costs to be re¬ 
ported in the nonrenegotiable column. 

Contractors who have the informa¬ 
tion readily available or who have al¬ 
ready segregated receipts or accruals 
and allocated costs or expenses be¬ 
tween renegotiable and nonrenegotia¬ 
ble business for the full fiscal year, as 
if renegotiable coverage was still in 
effect after September 30, 1976, are 
urged to file this information with the 
Board. Such information should 
enable the Board to verify the segre¬ 
gations and allocations made by the 
contractor for the pre-September 30. 
1976 covered period, without the ne¬ 
cessity of obtaining additional infor¬ 
mation. It would also avoid the neces¬ 
sity of refiling should renegotiation 
coverage be extended retroactively at 
a later date. 

Applications For Commercial 
Exemption 

In self applying the Commercial Ex¬ 
emption or in preparing and filing an 
Application for Commercial Exemp¬ 
tion with respect to a fiscal year which 
includes the September 30, 1976 “ter¬ 
mination date,” contractors must first 
segregate their sales of each standard 
commercial article or class of commer¬ 
cial articles between renegotiable and 
commercial sales for the period from 
the beginning of the fiscal year to and 
including September 30, 1976, in a sim¬ 
ilar manner to that required with re¬ 
spect to an RB Form 1 for the stub 
year. 

Under section 106(e)(4)(B) of the act 
(50 U.S.C. App. § 1216(e)(4)(B)), the 
commercial exemption does not apply 
unless “at or least 55 percent” of a 
contractor’s or subcontractor's sales of 
an article or class of articles “in such 
fiscal year” are sold “for civilian in¬ 
dustrial or commercial use.” and that 
the renegotiable sales of the article or 
class of articles are at a price that “is 
not in excess of the lowest price at 
which such article is sold in similar 
quantity • • • for civilian industrial or 
commercial use • • # .” 

In applying the 55 percent test, con¬ 
tractors and subcontractors shall con¬ 
sider only those renegotiable and com¬ 
mercial sales of the article or class of 
article that occur in the period from 
the beginning of the fiscal year to and 
including September 30, 1976. The nu¬ 


merator of the fraction shall be the 
amount of the sales of the article or 
class of articles for civilian industrial 
or commercial use in the period from 
the beginning of the fiscal year to and 
including September 30, 1976. and the 
denominator of the fraction shall be 
the total amount of the renegotiable 
and commercial sales of the article or 
class of articles on or prior to Septem¬ 
ber 30. 1976. Since sales under a con¬ 
tract with a named Department or re¬ 
lated subcontract are not sales for ci¬ 
vilian industrial or commercial use. no 
part of the sales of the article or class 
of articles on or after October 1, 1976 
shall be used in the computation. 

Dated: August 4, 1978. 

Harry R. Van Cleve, 
Acting Chairman. 

CFR Doc. 78-22210 Filed 8-8-78; 8:45 am] 
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STANDARD FORMS OF CONTRACTOR'S 

REPORT (RB FORM 1) AND APPLICATIONS 

FOR COMMERCIAL EXEMPTION 

Extension of Timo for Filing 

By notice published in the Federal 
Register on July 12, 1978 (43 FR 
30002), the Renegotiation Board ex¬ 
tended the time for filing certain 
standard forms of contractor’s report 
(RB Form 1) and applications for com¬ 
mercial exemption to August 21, 1978. 

At the time of that extension, the 
House of Representatives had passed a 
bill (H.R. 12934) funding the Renego¬ 
tiation Board through March 31, 1979. 
Subsequent to the publication on July 
12. 1978, of that extension of time for 
filing with the Board, the Senate on 
August 3, 1978, passed a bill (H.R. 
12934) which increased the amount of 
the appropriation and enlarged the 
term over which it could be expended 
by 2 months, through May 31, 1979. 

In light of this action, and in order 
to provide more time for contractors 
to prepare the required filings, the 
Board is likewise extending the time 
for filing. 

Accordingly, effective this date, 
notice is hereby given that all contrac¬ 
tors with fiscal years ending after Sep¬ 
tember 30, 1976, and before May 31, 
1978, are granted an extension of time 
for filing standard forms of contrac¬ 
tor’s report (RB Form 1) and applica¬ 
tions for commercial exemption until 
October 20, 1978. 

Dated: August 4, 1978. 

Harry R. Van Cleve. 

Acting Chairman. 

[FR Doc. 78-22211 Filed 8-8-78; 8:45 am) 
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SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 81-362] 

ALCON LABORATORIES, INC 

Application and Opportunity for Mooring 

August 2, 1978. 

Notice is hereby given that Alcon 
Laboratories, Inc. (“appliant”), has 
filed an application pursuant to sec¬ 
tion 12(h) of the Securities Exchange 
Act of 1934 (the “1934 act”) for an 
order granting applicant an exemption 
from filing a form 10-K required by 
the provisions of sections 13 and 15(d) 
of the 1934 act. 

The applicant states, in part: 1. On May 
31, 1978. applicant was merged into the 
Delaware Bay Co., a wholly owned subsidi¬ 
ary of Nestle. S.A. As a result of the merger, 
applicant no longer has any publicly traded 
common stock. 

2. Preparation and filing of a form 10-K 
for the fiscal year ended April 30, 1978, will 
cost approximately $75,000 including man¬ 
power, audit fees, and printing. 

Applicant argues that the granting 
of the exemption would not be incon¬ 
sistent with the public interest or the 
protection of investors. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street, 
Washington, D.C, 20549. 

Notice is further given that any in¬ 
terested person, not iater than August 
28, may submit to the Commission in 
writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street NW.. Washington, D.C. 
20549. and should state briefly the 
nature of the interest of the person 
submitting such information or re¬ 
questing the hearing, the reason for 
the request, and the issues of fact and 
law raised by the application which 
such person desires to controvert. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

E. Wayne Mercer. Alcon Laboratories. Inc.. 

6201 South Freeway. P.O. Box 1959. Fort 

Worth, Tex. 76101. 


[ 8010 - 01 ] 

[File No. 81-3631 

ASSOCIATED WHOLESALERS, INC 

Application ond Opportunity for Hoaring on a 

Partial Exemption From the Requirements of 

Sections 13 and 15(d) of the Securities Ex¬ 
change Act of 1934 Pursuant to Section 

12(h) of That Act 

August 2, 1978. 

Notice is hereby given that Associat¬ 
ed Wholesalers, Inc. (the “applicant"), 
has filed an application pursuant to 
section 12(h) of the Securities Ex¬ 
change Act of 1934, as amended (the 
“1934 act") for an order partially 
exempting the applicant from the re¬ 
porting provisions of that act. 

The application states In part: (1) That 
the applicant is a wholesale grocery pur¬ 
chasing cooperative under section 1385 et 
seq. of the Internal Revenue Code of 1954, 
operating in south-central Pennsylvania and 
northern Maryland: 

(2) That there is virtually no trading 
market in the applicant's securities and. by 
virtue of the applicant’s share repurchase 
policies, no market is likely to develop in 
the future; 

(3) That the applicant proposes annually, 
within 90 days of the end of its fiscal year, 
to file a registration statement on form S-l 
in connection with its continued solicitation 
of new members and the sale of common 
stock and subordinated debt to existing 
members, the prospectus of which will be 
sent to virtually all current security holders; 

(4) That the applicant sends a quarterly 
financial statement to its members; 

(5) That the applicant requests an exemp¬ 
tion from filing its annual report on form 
10-K. for each year in which it files a form 
S-l registration statement as described 
above, and from filing part I of its quarterly 
report on form 10-Q. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street NW., 
Washington. D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than August 
28. 1978, may submit to the Commis¬ 
sion in writing his views or any sub¬ 
stantial facts bearing on this applica¬ 
tion or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed to: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington. D.C. 20549. and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. At any time after said date, an 
order granting the application in 
whole or in part may be issued upon 
request or upon the Commission’s own 
motion. 


For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary . 

Service List 

Joseph M. Harenza, Esq.. Stevens & Lee, 
607 Washington Street, Reading, Pa. 
19601. 

Harlan W. Helzer. Treasurer, Associated 
Wholesalers, Inc., Box 1928, 600 Arsenal 
Road. York. Pa. 17405. 

[FR Doc. 78-22244 Filed 8-8-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 34-14934; File No. SR-BSE-78- 
7] 

BOSTON STOCK EXCHANGE, INC 

Solf-Rogulatory Organization; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4. 1975), notice 
is hereby given that on June 29, 1978. 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

Chapter V, Section 3 of the Rules 
(amended to read as follows): 

Sec. 3. In all sales or contracts for delivery 
of securities between members of the Ex¬ 
change the p%rties shall settle the contracts 
in accordance with the terms and conditions 
prescribed by the registered clearing agency 
through which clearing and settlement is to 
take place. 

Statement of Basis and Purposes 
purpose of the proposed rule change 

The purpose of the rule change is to 
eliminate a conflict concerning the 
size of delivery of stocks with other 
registered clearing agencies through 
which clearing and settlement may 
take place. 

BASIS OF THE PROPOSED RULE CHANGE 

The basis under the act for the pro¬ 
posed rule change is section 6(b)(5) to 
foster cooperation and coordination in 
the regulation of clearing of security 
transactions. 

COMMENTS RECEIVED FROM MEMBERS, 

PARTICIPANTS, OR OTHERS ON PROPOSED 

RULE CHANGE 

No comments were solicited or re¬ 
ceived. 

BURDEN ON COMPETITION 

No burden on competition is per¬ 
ceived by adoption of the proposed 
amendment. On or before September 
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13. 1978. or within such longer period: 
(i) As the Commission may designate 
up to 90 days of such date if it finds 
such longer period to be appropriate 
and publishes its reasons for so find¬ 
ing, or (ii) as to which the above-men¬ 
tioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Washington, D.C. 20549. 

Copies of the filing with respect to 
the foregoing and of all written sub¬ 
missions will be available for inspec¬ 
tion and copying in the Public Refer¬ 
ence Room, 1100 L Street NW., Wash¬ 
ington, D.C. Copies of such filing will 
also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory orga¬ 
nization. All submissions should refer 
to the file number referenced in the 
caption above and should be submitted 
on or before August 30,1978. 

For the Commission, by the Division 
of Market Regulations, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

July 6.1978. 

[FR Doc. 78-22137 Filed 8-8-78: 8:45 am] 


[ 8010 - 01 ] 

[File No. 81-3403 

CARBORUNDUM CO. 

Application and Opportunity for Hearing 

August 2, 1978. 

Notice is hereby given that the Car¬ 
borundum Co. (“applicant”) has filed 
an application pursuant to section 
12(h) of the Securities Exchange Act 
of 1934, as amended (the “1934 act”) 
for an order exempting the applicant 
from the obligation to file an annual 
report on form 10-K for the year 
ended December 31, 1977, and all 
other reports required to be filed pur¬ 
suant to sections 13 and 15(d) of the 
1934 act. 

The application states in part that: 1. The 
applicant became a wholly owned subsidiary 
of Kennecott Copper Corp. (“Kennecott”) 
on January 12,1978. 

2. The only securities of the applicant 
that remain outstanding are: (a) $17,223,000 
principal amount. 6 percent sinking fund de¬ 
bentures due 1992. held of record by 136 
holders: and (b) $40,000,000 principal 

amount, 9*4 percent sinking fund deben¬ 
tures due 2000. held of record by 148 hold¬ 


ers. There is very little trading activity in 
the debentures. 

3. The financial condition and the affairs 
of the applicant will be reflected in the 
annual and periodic reports filed by Kenne¬ 
cott. Because there are no stockholders and 
limited trading in the debentures, the bene¬ 
fits derived from the continued filing of 
annual or other reports under the 1934 act 
are disproportionate to the time, effort, and 
expense required to prepare such filings. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street NW., 
Washington. D.C. 20549. 

Notice is further given that any in¬ 
terested person no later than August 
28, 1978, may submit to the Commis¬ 
sion in writing his views or any sub¬ 
stantial facts bearing on this applica¬ 
tion or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington, D.C. 20549. and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

Robert F. Morten, Esq.. General Counsel, 
The Carborundum Co., Carborundum 
Center, Niagara Falls, N.Y. 14302. 

Roger W. Kapp. Esq.. Donovan, Leisure, 
Newton & Irvine, 30 Rockefeller Plaza, 
New York, N.Y. 10020. 


[ 8010 - 01 ] 

[Rel. No. 20656: 70-6194) 

CENTRAL POWER A LIGHT CO. 

Proposed Issuance and Sale of First Mortgage 
Bonds at Competitive Bidding 

August 12,1978. 

Notice is hereby given that Central 
Power Sc Light Co. (“C.P. Sc L.”), P.O. 
Box 2121, Corpus Christi, Tex. 78403, 
an electric utility subsidiary company 
of Central Sc South West Corp., a reg¬ 
istered holding company, has filed 
with this Commission a declaration 
pursuant to the Public Utility Holding 
Company Act of 1935 (“act”), desig¬ 
nating sections 6(a) and 7 of the act 
and rule 50 promulgated thereunder 
as applicable to the proposed transac¬ 


tion. All interested persons are re¬ 
ferred to the declaration, which is 
summarized below, for a complete 
statement of the proposed transaction. 

C.P. Sc L. proposes to issue and sell 
at competitive bidding up to 
$75,000,000 principal amount of its 
first mortgage bonds, series P, to be 
dated September 1, 1978, and to 

mature September 1, 2008 (“bonds”). 
The interest rate and redemption 
prices of the bonds, and the price to be 
paid to C.P. Sc L. (which will not be 
less than 99 percent nor more than 
102.75 percent), will be determined 
through competitive bidding. The 
bonds will enjoy refunding protection 
until September 1. 1983, and will be 
subject to a 1-percent sinking fund be¬ 
ginning in 1979. 

The bonds will be issued under and 
secured by C.P. Sc L.’s indenture, dated 
November 1, 1943, between it and the 
First National Bank of Chicago and R. 
R. Manchester, trustees, as previously 
amended and supplemented, and as to 
be further amended by a supplemental 
indenture to be dated September 1. 
1978. The supplemental indenture will 
set forth the terms, provisions, and 
characteristics of the bonds and will 
extend various convenants and condi¬ 
tions in the Indenture and confirm the 
lien of the Indenture on certain 
“after-acquired property” constructed 
or otherwise acquired acquired by C.P. 
Sc L. since the date of the last previous 
supplemental indenture. 

The net proceeds from the sale of 
the bonds will be applied to future 
construction and fuel exploration and 
development expenditures and to 
repay short-term borrowings, which 
are expected to be approximately 
$49,000,000 as of the date of sale of 
the bonds. It is stated that: (1) No pro¬ 
ceeds from the bonds nor from any 
borrowings retired by their issuance 
will be or have been utilized to pay the 
cost of facilities which would not be 
needed to provide service to its cus¬ 
tomers if it were not part of the Cen¬ 
tral and South West system, and (2) 
no expenditures will be made by C.P. 
Sc L. for the construction or acquisi¬ 
tion of any facility not so needed prior 
to the time all funds covered by this 
declaration have been expended (as¬ 
suming that none of the facilities, con¬ 
struction. or acquisition of which 
would be part of any proposal forming 
the subject of the proceedings in Cen¬ 
tral and South West Corporation, et al. 
(Ad. Proc. File No. 3-4591), would be 
needed to provide service to customers 
of C.P. Sc L. if it were not part of the 
Central and South West system). 

C.P. Sc L.’s estimated construction 
and fuel exploration and development 
expenditures for the years 1978 
through 1980 are estimated at 
$237,382,000, $231,892,000. and 

$174,274,000, respectively. Approxi- 
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mately $92,694,000 of the 1978 esti¬ 
mated total had been expended as of 
June 30. 1978. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
action are estimated at $151,500, in¬ 
cluding printing expenses of $60,000. 
trustee fees of $20,000, and legal fees 
of $21,000. No State commission and 
no Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. 

Notice is further given that any in¬ 
terested person may, not later than 
August 28. 1978. request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said dec¬ 
laration which he desires to contro¬ 
vert; or he may request that he be no¬ 
tified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the declarant at the 
above-stated address, and proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date the declaration, as filed 
or as it may be amended, may be per¬ 
mitted to become effective as provided 
in rule 23 of the general rule and regu¬ 
lations promulgated under the act, or 
the Commission may grant exemption 
from such rules as provided in rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary. 

[FR Doc. 78-22130 Filed 8-8-78: 8:45 amj 


[8010-01] 

[Release No. 34-15018; File No. SR-CBOE- 
78-71 

CHICAGO BOARD OPTIONS EXCHANGE, INC 

Self-Regulatory Organbtotiont; Propoted Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l) as amended by Pub. L. 
94-29, 16 (June 4. 1975). notice is 
hereby given that on February 28, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed rule change as follows: 


Exchange’s Statement of the Terms 
of Substance of the Proposed Rule 
Change 

Rule 2.9 Appointments Committee 

The Appointments Committee shall 
consist of at least nine persons includ¬ 
ing the chairman of the Appointments 
Committee, at least six of whom shall 
be Exchange members [and at least 
three of w r hom shall not be Exchange 
members]. At least one of the [Ex¬ 
change members] persons on the Ap¬ 
pointments Committee shall be associ¬ 
ated with a member organization con¬ 
ducting a public business under chap¬ 
ter IX of the rules. Members of the 
Appointments Committee shall not be 
affiliated with any board broker or 
board broker applicant, nor shall they 
become affiliated with any board 
broker or board broker applicant for 
12 months after serving on the Ap¬ 
pointments Committee. No member on 
the Appointments Committee shall 
participate in the discussion or consid¬ 
eration regarding the appointment of 
a board broker to a station where such 
member is regularly engaged in trad¬ 
ing activities. 

Exchange’s .Statement of Basis and 
Purpose 

The purpose of this proposed rule 
change is to provide greater flexibility 
in structuring the composition of the 
Appointments Committee. Experience 
has shown that it is difficult and quite 
expensive to find qualified, non-mem¬ 
bers of the Exchange willing to 
commit the time necessary to dis¬ 
charge the duties of such committee. 
Consequently, by retaining the mini¬ 
mum number of committee members 
and requiring that at least six be Ex¬ 
change members, the Exchange pre¬ 
serves its ability to appoint up to three 
qualified non-members, but the oper¬ 
ation of the committee shall not be re¬ 
stricted if such non-members cannot 
be identified and so appointed. 

The provisions of this proposal are 
consistent with section 6(b)(3) and 
6(b)(5), for the proposal provides for 
fair representation of members in the 
administration of Exchange affairs 
which is in furtherance of protecting 
the public interest. 

No comments were solicited regard¬ 
ing this proposed rules change. 

The Exchange does not believe that 
this proposed change will impose a 
burden upon competition. 

The foregoing rule change has 
become effective, pursuant to section 
19(b)(3) of the Securities Exchange 
Act of 1934 (the “act”). Interested per¬ 
sons are invited to submit written 
date, views and arguments concerning 
the foregoing. 1 Persons desiring to 


1 Through inadvertence, publication of the 
CBOE proposal did not occur immediately 


make written submissions should file 6 
copies thereof with the Secretary of 
the Commission, Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and all WTitten sub¬ 
mission will be available for inspection 
and copying in the Public Reference 
Room. 1100 L Street NW.. Washing¬ 
ton. D.C. Copies of such filing will also 
be available for inspection and copying 
at the principal office of the above- 
mentioned self-regulatory organiza¬ 
tion. All submissions should refer to 
the file number referenced in the cap¬ 
tion above and should be submitted on 
or before August 30, 1978. 

For the Commission by the division 
of market regulation, pursuant to del¬ 
egated authority. 

August 1,1978. 

George A. Fitzsimmons. 

Secretary. 

[FR Doc. 78-22134 Filed 8-8-78; 8:45 am] 


[8010-01] 

[File No. 81-3581 

COLONY FOODS, INC 

Application and Opportunity for Hoaring 

August 1.1978. 

Notice is hereby given , That Colony 
Foods. Inc., (“applicant”) has filed an 
application pursuant to section 12(h) 
of the Securities Exchange Act of 
1934, as amended (the “1934 Act”) for 
an order granting applicant an exemp¬ 
tion from the provisions of section 
15(d) of the 1934 Act. 

The applicant states, in part: 

1. On June 20, 1978 Knott Foods, Inc., a 
w'hoUy owned subsidiary of Knott Hotels 
Corp., merged into applicant. As a result of 
the merger, the shareholders of the appli¬ 
cant received $6.50 per share In cash for 
their stock and applicant no longer has any 
publicly owned common stock. Knott Hotels 
Corp. is now the sole shareholder of appli¬ 
cant. 

2. The applicant has filed with the Com¬ 
mission its proxy statement, dated May 30. 
1978, containing audited financial state¬ 
ments for the year ended July 3, 1977, plus 
a consolidated summary of operations of ap¬ 
plicant for the 5 years ended July 3,1977. 

Applicant argues that the grjmting 
of the exemption would not be incon¬ 
sistent with the public interest or the 
protection of investors. 

For a more detailed statement of the 
information presented, all persons are 


after submission of the proposal by the 
CBOE. While more than 60 days have 
passed since submission of the CBOE pro¬ 
posal and the Commission is no longer au¬ 
thorized to abrogate this proposal summari¬ 
ly pursuant to section 19(b)(3)(A) of the act, 
the Commission will consider any comments 
which are received in the exercise of its reg¬ 
ulatory oversight responsiblities and, in par¬ 
ticular, to determine whether it should ex¬ 
ercise its authority under section 19(c) of 
the act concerning the constitution of the 
CBOE Appointments Committee. 
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referred to said application which is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street, 
Washington, D.C. 20549. 

Notice is further given. That any in¬ 
terested person not later than August 
28, 1978, may submit to the Commis¬ 
sion in writing his views or any sub¬ 
stantial facts bearing on this applica¬ 
tion or the desireability of a hearing 
thereon. Any such communication or 
request should be addressed: Secretary 
Securities and Exchange Commission, 
500 North Capitol Street. NW., Wash¬ 
ington, D.C. 20549. and should state 
briefly the nature of the interest of 
the person submitting such informa¬ 
tion or requesting the hearing, the 
reason for the request, and the issues 
of fact and law raised by the applica¬ 
tion which such person desires to con¬ 
trovert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

John Breckenridge, Esq.. Kindel & Ander¬ 
son, 1020 North Broadway. Fourth Floor, 
Santa Ana, Calif. 92701. 

William Jones, Argue. Freston & Myers. 626 
Wilshire Boulevard. Los Angeles. Calif. 
90017. 

CFR Doc. 78-22246 Filed 8-8-78; 8:45 ami 


[8010-01] 

[File No. 81-3701 

HENRY PRATT CO. 

Application and Opportunity for Hearing 

August 1, 1978. 

Notice is hereby given. That Henry 
Pratt Co. (“Applicant”) has filed an 
application pursuant to section 12(h) 
of the Securities Exchange Act of 
1934. as amended (the “1934 Act”), 
seeking an exemption from the re¬ 
quirement to file reports pursuant to 
section 15(d) of the 1934 Act. 

The applicant states, in part: 

1. The applicant was a publicly-held com¬ 
pany with common stock registered pursu¬ 
ant to section 12(g) of the 1934 Act, and sub¬ 
ject to the reporting provisions of section 13 
of that Act. 

2. As the result of an offer to purchase ap¬ 
plicant’s common stock made by Amsted In¬ 
dustries. Inc. (** Amsted"), applicant’s shares 
are now held by fewer then 100 persons, and 
it is anticipated that Amsted will ultimately 
own 100 percent of applicant's shares. There 
is no trading in the common stock of appli¬ 
cant. 

In the absence of an exemption, ap¬ 
plicant will be required to file certain 
periodic reports with the Commission 
for its fiscal year ending October 30, 
1978. 


For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the Office of the Commis¬ 
sion at 500 North Capitol Street NW„ 
Washington. D.C. 20549. 

Notice is further given. That any in¬ 
terested person not later than August 
28. 1978, may submit to the Commis¬ 
sion in writing his views on any sub¬ 
stantial facts bearing on the applica¬ 
tion or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary. Securities and Exchange Com¬ 
mission. 500 North Capitol Street 
NW., Washington. D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reasons for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. 

Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if-ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

Michael H. Kerr, Esq.. Kirkland & Ellis. 200 

East Randolph Drive, Chicago, Ill. 60601. 


[8010-01] 

[Release No. 10347; 812-43091 

INCOME TRUST FOR U.$. GOVERNMENT 
GUARANTEED SECURITIES 

Filing of Application For Exemption From the 
Provisions 

July 31, 1978. 

Notice is hereby given that Income 
Trust For U.S. Government Guaran¬ 
teed Securities (“applicant”). Suite 
204, Webster Building, Concord Plaza, 
3411 Silverside Road, Wilmington, Del. 
19810. a diversified, open-end invest¬ 
ment company registered under the 


Investment Company Act of 1940 (the 
“act”), filed an application on May 10, 
1978, for an order pursuant to section 
6(c) of the act granting an exemption 
from the provisions of section 22(d) of 
the act with respect to the proposed 
sale of applicant’s shares at net asset 
value without a sales charge to partici¬ 
pants in a proposed distribution rein¬ 
vestment program. All interested per¬ 
sons are referred to the application on 
file with the Commission for a state¬ 
ment of the representations contained 
therein, which are summarized below. 

Applicant states that it was estab¬ 
lished as a business trust under Penn¬ 
sylvania law by a Declaration of Trust 
as of December 17, 1976. The applica¬ 
tion states \hat applicant was formed 
for the purpose of investing in and 
managing. a portfolio of securities 
issued or guaranteed by the U.S. Gov¬ 
ernment or its agencies (the “securi¬ 
ties”); and that the securities invested 
in by applicant are primarily mort¬ 
gage-backed securities of the modified 
pass-through type fully guaranteed as 
to principal and interest by the Gov¬ 
ernment National Mortgage Associ¬ 
ation. although up to 20 percent of the 
portfolio may be other types of securi¬ 
ties issued or guaranteed by the U.S. 
Government or by its agencies. The 
application further states that appli¬ 
cant is designed for individuals and in¬ 
stitutions seeking high current income 
with liquidity and security of princi¬ 
pal. 

The application further states that 
Loeb Rhoades, Homblower & Co. 
(“Loeb Rhoades, Homblower”) serves 
as the exclusive distributor of appli¬ 
cant’s shares, and as administrator of 
applicant, under an administration 
and distribution agreement; triat 
Provident Institutional Management 
Corp., a wholly-owned subsidiary of 
the Provident National Bank, (“Provi¬ 
dent”), serves as investment adviser to 
applicant; and that Provident serves as 
a subadvisor. 

Applicant also states that the mini¬ 
mum initial investment in its shares 
(including the applicable sales charge) 
is $1,250, and that subsequent invest¬ 
ment may be made through author¬ 
ized dealers in the minimum amount 
of $1,000, or by mail directly to The 
Bank of New York in the minimum 
amount of $100. Applicants states that 
the public offering price of its shares 
consists of their net asset value plus a 
sales charge, as follow: 


On purchases of at least— 

But less than— 

Sales charge as a 
percentage of the 
offering price 1 

Sales charge as a 
percentage of the net 
asset value * 

$ 100 ....-- 


$50,000 

2.5 

2.56 

$50.000.. 


100.000 

2.0 

204 

$100.000__ 


250.000 

1.5 

1.52 

$250,000. 


500.000 

1.0 

1.01 

$500 000 or more. . 



.5 

.50 





‘Amount Invested. 

•Amount received by the Fund. 
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Proposed Distribution Reinvestment 
Program 

According to the application. Loeb 
Rhoades, Homblower is a sponsor and 
underwriter of Government securities 
trust, GNMA series 1 and subsequent 
series ("trusts”), a series of unman¬ 
aged unit investment trusts registered 
under the act. The principal objectives 
of the trusts are preservation of prin¬ 
cipal and current monthly distribu¬ 
tions of interest and principal (includ¬ 
ing prepayment and redemption pro¬ 
ceeds. if any) through an investment 
in a diversified portfolio consisting pri¬ 
marily of mortgage-backed obligations 
of the modified pass-through type 
fully guaranteed as to principal and 
interest by the Government National 
Mortgage Association; in addition, up 
to 20 percent of each of the Trusts 
may consist of other types of obliga¬ 
tions on which the payment of princi¬ 
pal and interest is also backed by the 
full faith and credit of the United 
States. 

The public offering price of a unit of 
undivided interest of the trusts 
("unit”) is equal to the aggregate of¬ 
fering price of the underlying obliga¬ 
tions. divided by the number of units 
outstanding, plus a sales charge equal 
to 3.5 percent of the public offering 
price. 

Applicant proposes to permit holders 
of units of the trusts to purchase 
shares of applicant at net asset value, 
without a sales charge, by reinvest¬ 
ment of distributions from the trusts. 
Applicant states that there would be 
no initial or subsequent minimum in¬ 
vestment applicable to such purchases; 
that all unitholders of the trusts will 
be eligible to participate in the distri¬ 
bution reinvestment program and will 
be furnished a prospectus of applicant 
and a form of notice of election; and 
that such notice of election must be 
used by unitholders to elect to partici¬ 
pate in the program or to specify the 
basis of such participation (both distri¬ 
butions of interest and distributions of 
principal and capital gains, if any, or 
either type of such distributions) and 
must be received at least 10 days prior 
to a record date applicable to any dis¬ 
tribution in respect of the units in 
order for the election to be in effect as 
to such distribution. Applicant further 
states that an election to participate 
in the program will be effective until 
revoked in writing by the participant. 
Under applicant’s proposal, expenses 
of offering the distribution reinvest¬ 
ment program to unitholders of the 
trusts will be borne by the sponsors as 


NOTICES 

principal underwriters of the trusts; 
however, once a unit holder elects to 
participate in the distribution rein¬ 
vestment program, his account will be 
handled and the expenses thereof 
borne in the same manner as the ac¬ 
count of any other shareholder of ap¬ 
plicant. 

Section 22(d) of the act provides, in 
part, that no registered investment 
company shall sell any redeemable se¬ 
curity issued by it to any person 
except either to or through a principal 
underwriter for distribution or at a 
current offering price described in the 
prospectus and that, if such class of 
security is being currently offered to 
the public by or through an under¬ 
writer, no principal underwriter of 
such security and no dealer shall sell 
any such security to any person except 
a dealer, a principal underwriter, or 
the issuer, except at a current public 
offering price described in the pro¬ 
spectus. Applicant asserts that it will 
be unable to implement the foregoing 
reinvestment program unless that pro¬ 
gram is exempted from the provisions 
of section 22(d). Accordingly, it seeks 
such an exemption. 

Applicant argues that the largest 
part of a sales charge on mutual fund 
shares is attributable to soliciting a 
customer initially, ascertaining his fi¬ 
nancial requirements and counseling 
him on investments; that, where the 
customer has already been solicited 
and his financial requirements have 
been ascertained, the sales costs are 
reduced; and that it is desirable to 
pass the cost savings on to the inves¬ 
tor. Applicant contends that unith¬ 
olders desiring to reinvest distribu¬ 
tions from the trusts in applicant’s 
shares are investing in a product sub¬ 
stantially similar to that offered by 
the trusts, and that they made their 
basic investment decision with respect 
to that product when they made their 
investments in the trusts. At present, 
applicant states that it is believed that 
there is little or no additional sales 
cost that could be allocated to the pur¬ 
chase of shares by such unitholders 
through reinvestment of distributions 
from the trusts, and that, accordingly, 
such investors, rather than applicant’s 
distributor, should receive the benefit 
of lower sales costs to the distributor 
through reinvestments at net asset 
value rather than with payment of a 
sales charge. 

The application states that applicant 
reserves the right to redeem share¬ 
holder accounts the aggregate net 
asset value of which is less that $1,000 


in order to eliminate the fixed costs in¬ 
curred by applicant in maintaining 
these accounts. In addition, as noted 
above, applicant has a minimum re¬ 
quired initial investment and subse¬ 
quent investments. Applicant asserts, 
however, that it is appropriate not to 
impose such minimum initial or subse¬ 
quent investment requirements on 
participants in the reinvestment pro¬ 
gram since the fixed costs it incurs in 
maintaining those accounts are ex¬ 
pected to be substantially mitigated 
for several reasons. Among those rea¬ 
sons are that since all reinvestments 
by holders of units in one of the trusts 
will be made on the same day of each 
month, a relatively large amount of 
proceeds will be received at once, 
rather than a large number of small 
investments occurring at erratic times; 
this fact will permit applicant to 
invest all the proceeds from the 
month’s reinvestments at once, thus 
obtaining the transactional benefits of 
a relatively large purchase of securi¬ 
ties. 

In addition, the proposed plan would 
provide a broad base of investors with 
ready cash to be invested and would 
help assure applicant of a positive 
cash flow, thereby serving the best in¬ 
terests of applicant and its sharehold¬ 
ers in several ways. First, applicant as¬ 
serts. its operating expenses will not 
vary proportionately with asset size, so 
that a growing asset base would tend 
to reduce the per share cost of oper¬ 
ations borne by shareholders. More¬ 
over, applicant argues, positive cash 
flow would assist applicant in meeting 
share redemptions without disturbing 
its established investment positions, 
and would enhance investment flexi¬ 
bility by reducing the proportion of 
assets which applicant would be re¬ 
quired to devote to cash reserves and 
would also permit the gradual build-up 
of investment positions. 

Section 6(c) of the act, provides, in 
part, that the Commission, by order 
upon application, may conditionally or 
unconditionally exempt any person, 
security, or transaction, or any class or 
classes of persons, securities, or trans¬ 
actions from any provision of the act, 
if and to the extent such exemption is 
necessary or appropriate in the public 
interest and consistent with the pro¬ 
tection of investors and the purposes 
fairly intended by the policy and pro¬ 
visions of the act. 

Notice is further given that any in¬ 
terested person may, not later than 
August 23, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa- 


FEDERAL REGISTER, VOL. 43, NO. 154—WEDNESDAY, AUGUST 9, 1978 






NOTICES 


35415 


nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest. and the issues, if any. of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary. Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit, or in case of an attomey-at- 
law. by certificate) shall be filed con¬ 
temporaneously with the request. As 
provided by rule 0-5 of the rules and 
regulations promulgated under the 
act. an order disposing of the applica¬ 
tion will be issued as of course follow¬ 
ing said date unless the Commission 
thereafter orders a hearing upon re¬ 
quest or upon the Commission's own 
motion. Persons who request a hear¬ 
ing, or advice as to whether a hearing 
is ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary . 

CFR Doc. 78-22131 Filed 8-8-78; 8:45 am] 

[ 801 (W> 1 ] 

[Rel. No. 20657; 70-61391 

INDIANA A MICHIGAN ELECTRIC CO. 

Proposed Acquisition of a Cool Leate 

August 2, 1978. 

Notice is hereby given that Indiana 
& Michigan Electric Co. (“I&M"), 
2101 Spy Run Avenue, Fort Wayne. 
Ind. 46801. an electric utility subsidi¬ 
ary of American Electric Power Co., 
Inc. (“AEP’). a registered holding 
company, has filed an application and 
an amendment thereto with this Com¬ 
mission pursuant to the Public Utility 
Holding Company Act of 1935 (“act"), 
designating sections 9 and 10 of the 
act as applicable to the proposed 
transaction. All interested persons are 
referred to the application, which is 
summarized below, for a complete 
statement of the proposed transaction. 

I. & M. proposes to purchase from 
Pacific Power & Light Co. (“Pacific"), 
an unaffiliated company, a leasehold 
interest in the coal underlying section 
16, township 44 north, range 70 west 
in Campbell County. Wyo. (“section 
16"). Title to such leasehold interest 
would be acquired by Franklin Real 
Estate Co. (“Franklin"), a subsidiary 
of AEP. on behalf of I. & M., as bene¬ 
ficial owner, by assignment from Pa¬ 
cific of a coal lease granted to it by the 


State of Wyoming. Franklin presently 
holds a lease for grazing rights over 
the surface of section 16. 

Section 16 contains 1 square mile of 
640 acres of land, is owned in fee by 
the State of Wyoming, and is located 
in the eastern Powder River basin. 
The lease to Pacific was renewed in 
February 1975 for a period of 10 years. 
It is stated that the lease can be re¬ 
newed again at its next termination in 
1985. The terms of the assignment in¬ 
clude an initial payment at closing of 
$950,000, and production royalties of 
16.2 cent per ton for the first 25 mil¬ 
lion tons of coal mined and of 10 cent 
per ton for each ton mined thereafter. 
A portion of the production royalties 
are to be prepaid in three equal ad¬ 
vance royalty payments of $1,350,000 
each at closing, and 6 months and 12 
months after closing. The Assignment 
is subject to the consent of the Wyo¬ 
ming Board of Land Commissioners. 

It is stated that studies conducted by 
an independent consultant for AEP in¬ 
dicate there are at least some 39 mil¬ 
lion tons of recoverable coal in section 
16. all of which can be mined by rela¬ 
tively inexpensive surface mining 
methods. It is expected, based upon in¬ 
formation available concerning coal 
found and presently being mined in 
the eastern Powder River basin, that 
coal mined from section 16 would aver¬ 
age 8,200-8.500 Btu per pound and 
have a sulfur content of approximate¬ 
ly 0.5 percent. Coal of these character¬ 
istics will meet current sulfur dioxide 
emission standards and could be used 
for blending with higher sulfur east¬ 
ern coals. These studies indicate that 
section 16 can be mined in isolation 
and at an optimum production level of 
approximately 2.5 million tons annual¬ 
ly and would yield an f.o.b. railway 
cost comparable to existing surface op¬ 
erations in the eastern Powder River 
basin. This coal would be delivered to 
AEP system plants at a cost per mil¬ 
lion Btu which compares favorably 
with alternative eastern sources of 
low-sulfur coal. The studies also indi¬ 
cate that in the event that additional 
Federal leases underlying 33,000 acres 
of adjoining Franklin-owned reserves 
can successfully be obtained, signifi¬ 
cant economies could be realized 
through the use of common facilities 
and joint operation of the mining ac¬ 
tivities. 

It is proposed that I. & M. purchase 
and own, through Franklin, interests 
in the coal lease covering section 16 
since it is believed that coal mined 
from the lease and the adjoining re¬ 
serves would most likely ultimately be 
used in its generating plants. 

It is stated that no State commission 
and no Federal commission, other 
than this Commission, has jurisdiction 
over the proposed transaction, except 
that the Board of Land Commissiners 


of the State of Wyoming must give its 
written consent to the assignment of 
the coal lease from Pacific to Frank¬ 
lin. Fees, commissions, and expenses 
to be incurred in connection with the 
proposed transaction are estimated 
not to exceed $5,000. 

Notice is further given that any in¬ 
terested person may, not later than 
August 28. 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, and 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication which he desires to contro¬ 
vert; or he may request that he be no¬ 
tified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the applicant at the 
above-stated address and proof of serv¬ 
ice (by affidavit or, in case of an attor¬ 
ney at law, by certificate) should be 
filed with the request. At any time 
after said date, the application as 
amended or as it may be further 
amended, may be granted as provided 
and in the manner prescribed by rule 
23 of the general rules and regulations 
promulgated under the act. or the 
Commission may grant exemption 
from such rules as provided in rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary . 

(FR Doc. 78-22133 Filed 8-8-78; 8:45 am) 


[8010-01] 

[File No. 81-3761 

MEDICAL COMPUTER SYSTEMS. INC 
Application and Opportunity for Hoaring 

August 1,1978. 

Notice is hereby given that Medical 
Computer Systems, Inc. (“Applicant") 
has filed an application pursuant to 
section 12(h) of the Securities Ex¬ 
change Act of 1934, as amended (the 
“1934 Act"), for an order granting ap¬ 
plicant an exemption from the provi¬ 
sions of section 15(d) of the 1934 act. 

The applicant states, in part: 

1. On May 11. 1978, applicant merged with 
and became a wholly-owned subsidiary of 
Trans Union Corp. As a result of this 
merger, applicant no longer has any pub¬ 
licly owned common stock. 
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2. No shareholders remain dissenting from 
the merger. 

3. The merger transaction was reported in 
detail in Trans Union Corp. registration 
statement No. 2-60995 (effective April 14. 
1978). 

Applicant argues that the granting 
of the exemption would not be incon- 
sistant with the public interest or the 
protection of investors. 

For a more detailed statement of the 
information presented, interested per¬ 
sons are referred to said application 
which is on file in the office of the 
Commission at 500 North Capitol 
Street, Washington, D.C. 20549. 

Notice is further given, that not 
later than August 28, 1978, any inter¬ 
ested person may submit to the Com¬ 
mission in writing his views on any 
substantial facts bearing on this appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington. D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary . 

Service List 

William B. Moore, Secretary, Trans Union 
Corp.. 90 Half Day Road. Lincolnshine, Ill. 
60015. 


[ 8010 - 01 ] 

[Release No. 15031; SR-NASD-78-5) 

NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

Order Approving Proposed Rule Chonge 

August 3, 1978. 

On June 8, 1978, the National Asso¬ 
ciation of Securities Dealers, Inc. (the 
“NASD”) filed with the Commission, 
pursuant to section 19(b)(1) of the Se¬ 
curities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(l), and rule 
19b-4 thereunder, copies of a proposed 
rule change to amend the NASD board 
of governors’ interpretation of article 
III, section 1 of the NASD Rules of 
Fair Practice to require underwriters 
for investment companies to notify 
the NASD if a check received from a 
dealer for payment of an open transac¬ 
tion is returned by a bank as uncollec¬ 
table. According to the NASD, the 
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purpose of this amendment is to alert 
the NASD to violations of its prompt 
payment requirements and to permit 
it to detect at an early date potential 
financial problems on the part of 
member dealers. 

Notices of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 34-14873, June 21, 1978) and 
by publication in the Federal Regis¬ 
ter (43 FR 28065. June 28, 1978). 
Public comments were solicited on the 
proposed rule change but none were 
received. 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to registered national securi¬ 
ties associations, and in particular, the 
requirements of section 15A of the 
Act, and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 

For the Commission, by the Division 
of Market Regulation pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 22242 Filed 8-8-78; 8:45 ami 


[ 8010 - 01 ] 

[Release No. 34-15019; File No. SR-PSE-78- 
111 

PACIFIC STOCK EXCHANGE, INC 

Self-Regulatory Organization*; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on July 26, 1978, 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Exchange’s Statement of the Terms 
of Substance of the Proposed Rule 
Change 

The Pacific Stock Exchange, Inc. 
(“PSE”), hereby amends paragraph (g) 
of the “Definitions” section of the 
rules of the board of governors (the 
“rules”) in the following manner 
(brackets indicate material deleted, 
and italics indicate additions): 

definitions 

Sec. 1. Whenever and wherever used 
herein, unless the context requires 
otherwise, the following terms shall be 


deemed to have the meanings indicat¬ 
ed: 

(g) “Floor” or “Floors” shall mean, 
individually or collectively , depending 
upon the context in which the terms 
are used, the equity trading floor in 
Los Angeles , the equity trading floor in 
San Francisco , or the options trading 
floor, [any or all Trading Floors of the 
Pacific Stock Exchange, Inc.] 

Exchange’s Statement of Basis and 
Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

The purpose of the proposed rule 
change is to conform the rules to re¬ 
flect current PSE operations by de¬ 
scribing three physicially distinct Ex¬ 
change facilities which in practice, are 
used for trading on the PSE. 

The proposed rule change promotes 
the Exchange’s capacity: (i) To carry 
out the purposes of the Securities Ex¬ 
change Act of 1934 (the “act”), and (ii) 
to comply, and to enforce compliance 
by its members and persons associated 
with its members, with the act, and 
the rules and regulations thereunder, 
and protects investors and the public 
interest by assuring complete and fair 
disclosure of the facilities through 
which dealings on the exchange are 
conducted. 

Comments have neither been solicit¬ 
ed nor received from members on the 
proposed rule change. 

The proposed rule change imposes 
no burden upon competition 

The foregoing rule change has 
become effective, pursuant to section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within 60 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington. D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room. 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
August 30, 1978. 
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For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons. 

Secretary. 

August 1,1978 

FR Doc. 78-22141 Filed 8-8-78; 8:45 am] 


18010 - 01 ] 

[Release No. 34-15014; File No. SR-PHLX 
78-151 

PHILADELPHIA STOCK EXCHANGE, INC. 

Self-Regulatory Organizations; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4. 1975), notice 
is hereby given that on July 24, 1978, 
the above mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

The Philadelphia Stock Exchange, 
Inc. (“PHLX”). proposes to change its 
rule 229 which established its centra- 
mart system for the automatic execu¬ 
tion of orders on its equity floor under 
predetermined conditions. 

At present, member organizations 
wishing to participate in the Philadel¬ 
phia Stock Exchange’s automated 
communication and execution system 
(“PACE”) may send to the trading 
floor market and limit orders up to 
399 shares in securities traded under 
PACE. The changes proposed in rule 
229 would permit member organiza¬ 
tions to send to the floor market 
orders up to 599 shares while the ceil¬ 
ing on size of limit order sent to the 
floor through the system would 
remain at 399 shares. 

PHLX's Statement of Purpose 

The purpose of the proposed rule 
change is to provide, as an alternative 
an efficient system under which spe¬ 
cialist on an automatic and predeter¬ 
mined basis can expand their market¬ 
making activities to serve the investing 
public. The present submission is basi¬ 
cally similar to file No. SR-PHLX 76- 
23 while expanding and refining the 
standards for execution of orders 
under the PACE system. 

PHLX’s Statement of Statutory 
Basis 

The proposed rule change, by pro¬ 
viding an alternative system for the 
execution of orders on the equity 
floor, is consistent with the registra¬ 
tion and functions of odd-lot dealers 
and specialists as contemplated under 


section 11(b) under the Securities Ex¬ 
change Act of 1934, as amended. 

Comments Received From Members, 
Participants or Others 

The PHLX states that no written 
comments were received from mem¬ 
bers on the proposed rule change. 
Since the beginning of operation of 
the PACE system, oral comments and 
recommendations have been received 
from specialists, members, and techni¬ 
cal resource people. 

Burden on Competition 

The PHLX asserts that no burden 
on competition will be imposed by the 
proposed changes in its rule 229. 

On or before September 13, 1978, or 
within such longer period: (i ) As the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes it reasons for so finding, or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
August 30, 1978. 

For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

July 28. 1978. 

FR Doc. 78-22139 Filed 8-8-78; 8:45 am] 


[ 8010 - 01 ] 

[File No. 81-351] 

REPUBLIC METAL PRODUCTS, INC 
Application and Opportunity for Hearing 

August 1,1978. 

Notice is hereby given that RMP 
Metal Corp. (“applicant”) has filed an 


application pursuant to section 12(h) 
of the Securities Exchange Act of 
1934, as amended (the “1934 Act”), on 
behalf of Republic Metal Products. 
Inc. (the “registrant”) for an order 
exempting registrant from the provi¬ 
sions of section 15(d) of the 1934 Act. 

The applicant states, in part: 

1. On December 12, 1977, applicant, a pri¬ 
vately held corporation, merged with the 
registrant. As a result of the merger, regis¬ 
trant no longer has any publicly owned 
common stock. 

2. The registrant has filed with the Com¬ 
mission its form 10-Q for the period ended 
January 31, 1978 which reflects the merger. 

Applicant argues that the granting 
of the exemption would not be incon¬ 
sistent with the public interest or the 
protection of investors. 

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis¬ 
sion at 500 North Capitol Street, 
Washington, D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than August 
28, 1978, may submit to the Commis¬ 
sion in writing his views or any sub¬ 
stantial facts bearing on this applica¬ 
tion or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington, D.C. 20549. and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

Jonathan Director, Esq., Bressler, LIpsitz & 

Rothenberg, 90 Broad Street, New York. 

N.Y. 10004. 

[FR Doc. 78-22249 Filed 8-8-78; 8:45 am] 


[ 8010 - 01 ] 

[Rel. No. 20653; 70-6188] 

VERMONT YANKEE NUCLEAR POWER CORP. 
AND YANKEE ATOMIC ELECTRIC CO. 

Proposed Agreement Concerning Uranium 
Production 

August 1,1978. 

Notice is hereby given that Vermont 
Yankee Nuclear Power Corp. (“Ver¬ 
mont Yankee”), 77 Grove Street, Rut- 
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land, Vt. 05701, and Yankee Atomic 
Electric Co. (“Yankee Atomic”), 20 
Turnpike Road, Westborough, Mass. 
01581, both indirect electric utility 
subsidiary companies of New England 
Electric System and Northeast Utili¬ 
ties, both of which are registered hold¬ 
ing companies, have filed with this 
Commission an application pursuant 
to the Public Utility Holding Company 
Act of 1935 (“Act"), designating sec¬ 
tions 9(a) and 10 of the act as applica¬ 
ble to the proposed transaction. All in¬ 
terested persons are referred to the 
application, which is summarized 
below, for a complete statement of the 
proposed transaction. 

Vermont Yankee and Yankee 
Atomic propose to enter into a produc¬ 
tion purchase agreement (“agree¬ 
ment”), with Earth Sciences, Inc. 
(“ESI”), a corporation not affiliated 
with applicants, concerning the pur¬ 
chase from ESI of uranium oxide 
(“UjO# m ) produced from phosphoric 
acid by an extraction facility to be 
constructed, owned, and operated by 
ESI. The Agreement provides for cer¬ 
tain payments, which may include pre¬ 
payment for uranium and requires 
ESI to grant to Vermont Yankee and 
Yankee Atomic as security for such 
prepayments a security interest in the 
extraction facility. ESI’s contract 
rights with the supplies of the phos¬ 
phoric acid and certain mineral prop¬ 
erties owned and leased by ESI. The 
acquisition of such security interest by 
applicants is subject to the approval of 
this Commission under section 9(a) of 
the act. 

Applicants are operators of commer¬ 
cial nuclear-powered electric generat¬ 
ing plants and have a continuing long¬ 
term requirement for UsO # for fabri¬ 
cating fuel to be consumed in their 
plants. Vermont Yankee and Yankee 
Atomic require approximately 255,000 
and 191,500 pounds of UiO». respec¬ 
tively, per year in order to continue ef¬ 
ficient operation. Vermont Yankee’s 
requirements are filled through 1981, 
with 237,000 pounds unfilled for 1982. 
Yankee Atomic’s requirements for 
UsO. are currently filled through 1979 
with 32.000 pounds unfilled for 1980. 
Thereafter applicant’s requirements 
for U 3 0. are unfilled. 

The extraction facility has been de¬ 
signed by Kilbom/NUS, Inc., based 
upon technology developed at the Oak 
Ridge National Laboratory and fur¬ 
ther research at the Colorado School 
of Mines Research Institute. Appli¬ 
cants’ consultants have concluded that 
the project is based upon a viable 
process part of which, although com¬ 
mercially unproven, is comparable to 
similar projects by other major corpo¬ 
rations and part of which is compara¬ 
ble to a conventional uranium ore pro¬ 
cessing mill. The ESI plant has a 


design capacity of approximately 
100,000 pounds of U,0. per year. 

The agreement obligates applicants 
to purchase the output of the extrac¬ 
tion facility (each applicant being 
committed for 50 percent) for the 
term of the agreement (20 years, sub¬ 
ject to adjustment under specified cir¬ 
cumstances). Projection estimates in¬ 
dicate an annual rate of 83,000 pounds 
of UsO. beginning in 1980, which rate 
increases to 101,000 pounds in 1984. At 
such rate, Vermont Yankee and 
Yankee Atomic would have approxi¬ 
mately 20 percent and 25 percent, re¬ 
spectively, of their annual U 3 O t re¬ 
quirements filled under the agree¬ 
ment. 

The construction cost of the extrac¬ 
tion facility will be financed by ESI 
with a Canadian bank which may take 
a lien upon the extraction facility and 
a pledge of the agreement as security. 
The agreement gives applicants an op¬ 
portunity to review the definition of 
capital cost estimate based upon final 
engineering and design studies devel¬ 
oped by ESI’s consultants and to ter¬ 
minate their obligations under the 
agreement if the capital cost estimate 
is over $11,000,000 and: (1) Applicants 
and ESI cannot agree that such esti¬ 
mate can be reduced without impair¬ 
ing the operation of the extraction fa¬ 
cility. or (2) applicants are not satis¬ 
fied that ESI can finance the addition¬ 
al costs of construction. If applicants 
terminate the agreement pursuant to 
this provision, ESI is obligated to 
repay any prepayments made by appli¬ 
cants in accordance with the terms of 
the agreement. 

The agreement provides for appli¬ 
cants to pay for U a O B actually pro¬ 
duced at a price computed in accord¬ 
ance with a formula which reflects a 
fixed base price, escalated from the 
date of first production, plus an added 
factor based upon a percentage of the 
final capital cost of the extraction fa¬ 
cility. Applicants believe that such 
price compares favorably with the cur¬ 
rent market price of $40 per pound 
and expects that this favorable com¬ 
parison will remain during the term of 
the agreement. The agreement also 
provides for certain payments to be 
made by applicants in the event actual 
production is low, which payments are 
deemed to be prepayments for future 
deliveries of uranium. ESI is obligated 
to make such future deliveries or to 
repay the prepayments in accordance 
with the terms of the agreement. 

All purchase price payments will be 
paid into an escrow account from 
which disbursements will be made to 
ESI’s financing bank and to ESI to re¬ 
imburse it for operating expenses and 
a management fee for uranium actual¬ 
ly produced, with any balance being 
held for application to prepayment of 
the bank financing or to future pay¬ 


ments required of applicants. The 
escrow arrangement will continue 
until such time as the ESI financing 
has been discharged. 

As security for ESI’s obligations in 
connection with the potential prepay¬ 
ments, applicants are to receive securi¬ 
ty interests in the extraction facility 
and in ESI’s contract rights with 
Western Co-Operative Fertilizers, Ltd. 
(both of which may be subordinated to 
the financing bank), and in certain 
phosphorous mineral properties 
owned or leased by ESI and located in 
Idaho. The agreement provides that 
upon ESI’s default applicants shall 
sell such collateral, applying the pro¬ 
ceeds toward the satisfaction of the 
outstanding amount of ESI's obliga¬ 
tions, with any excess being paid to 
ESI and any deficiency being payable 
by ESI to applicants in 10 annual in¬ 
stallments with interest. 

Applicants plan to meet their obliga¬ 
tions under the agreement through in¬ 
ternally generated funds. As U s O. is 
produced by ESI and purchased, pro¬ 
cessed, and consumed by the appli¬ 
cants, the amounts paid by applicants 
to ESI under the agreement will be 
billed to the applicants’ sponsors 
under the respective power contracts. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
action are estimated at $12,000, exclu¬ 
sive of legal fees. It is stated that no 
State commission and no Federal 
Commission, other than this Commis¬ 
sion, has jurisdiction over the pro¬ 
posed transactions. 

Notice is further given that any in¬ 
terested person may, not later than 
August 25, 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said ap¬ 
plication which he desires to contro¬ 
vert; or he may request that he be no¬ 
tified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the applicants at the 
above-stated address, and proof of 
service (by affidavit or. in case of an 
attorney at law. by certificate) should 
be filed with the request. At any time 
after said date, the application, as 
filed or as it may be amended, may be 
granted as provided in rule 23 of the 
general rules and regulations promul¬ 
gated under the act, or the Commis¬ 
sion may grant exemption from such 
rules as provided in rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who 
request a hearing or advice as to 
whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
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hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary. 

CFR Doc. 78-22132 Filed 8-8-78; 8:45 am] 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 

REGION IV—ADVISORY COUNCIL 
Public Mating 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Atlanta, will 
hold a public meeting from 10 a.m. to 
4 p.m., on Tuesday. September 5, 1978, 
at the Regional Office Conference 
Room. Room 502, 1375 Peachtree 
Street NE., Atlanta, Ga., to discuss 
such matters as may be presented by 
members, staff of the Small Business 
Administration, or others present. For 
further information, write or call Cla¬ 
rence B. Barnes. District Director, U.S. 
Small Business Administration, 1720 
Peachtree Road NW.. 6th Floor, At¬ 
lanta, Ga., 404-257-4749. 

Dated: August 1, 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 

CFR Doc. 78-22215 Filed 8-8-78: 8:45 am] 


[ 8025 - 01 ] 

REGION IV ADVISORY COUNCIL 
Public Meeting 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Columbia, 
will hold a public meeting at 10 a.m., 
Tuesday, September 12, 1978, in Room 
531, 1801 Assembly Street, Columbia, 
S.C., to discuss such matters as may be 
presented by members, staff of the 
Small Business Administration, or 
others present. For further informa¬ 
tion, write or call Vem F. Amick, Dis¬ 
trict Director, U.S. Small Business Ad¬ 
ministration, 1801 Assembly Street, 
Columbia, S.C. 29201. 803-765-5373. 

Dated: August 3. 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 

CFR Doc. 78-22212 Filed 8-8-78; 8:45 am] 


[ 8025 - 01 ] 

CApplication No. 04/04-5139] 

VENTURE CAPITAL CORP. 

Application for a license to Oporato at a 
Small Butinotf Investment Company 

An application for a license to oper¬ 
ate as a small business investment 
company under section 301(d) of the 
Small Business Investment Act of 
1958. as amended (Act) (15 U.S.C. 661 
et seq.) has been filed by M Venture 
Capital Corp. (applicant) with the 
Small Business Administration (SBA) 
pursuant to 13 CFR 107.102 (1978). 

The officers, directors and stock¬ 
holders are as follows: 

Raul P. Masvldal. 201 Galen Dr.. Key Bis¬ 
cay ne. Fla. 33149, chairman of the board, 
president, director and 100 percent stock¬ 
holder. 

Jose Luis Castro. 2279 Coral Way, Miami, 
Fla. 33145, vice president and director. 

I. Edward London, 1121 Crandon Blvd., Key 
Biscayne, Fla. 33149, secretary, treasurer 
and director. 

The applicant, a Florida corporation, 
will maintain an office at 1309 Brickell 
Avenue, Miami. Fla. 33130 and will 
begin operations with $500,000 of paid- 
in capital and paid-in surplus derived 
from the sale of 1,000 shares of 
common stock to Mr. Raul P. Masvi- 
dal. 

The applicant will operate within 
the investment policies of section 
107.101(c) of the regulations. The ap¬ 
plicant anticipates being both equity 
and loan oriented in its investment de¬ 
cisions and policy. The applicant in¬ 
tends to initially work with individuals 
who are considered socially and/or 
economically disadvantaged oriented 
toward construction and certain serv¬ 
ice functions. 

Applicant also intends to provide 
technical assistance, some clerical sup¬ 
port and financial counseling to assure 
the success of its investments and the 
entrepreneurs who are being assisted. 

As a small business investment com¬ 
pany under section 301(d) of the Act, 
the applicant has been organized and 
chartered solely for the purpose of 
performing the functions and conduct¬ 
ing the activities contemplated under 
the Act, as amended, from time to 
time, and will provide assistance solely 
to small business concerns which will 
contribute to a well-balanced national 
economy by facilitating ownership in 
such concerns by persons whose par¬ 
ticipation in the free enterprise system 
is hampered because of social or eco¬ 
nomic disadvantages. 

Matters involved in SBA’s considera¬ 
tion of the applicant include the gen¬ 
eral business reputation and character 
of the proposed owners and manage¬ 
ment and the probability of successful 
operations of the applicant under this 


management, including adequate prof¬ 
itability and financial soundness, in 
accordance with the Act and SBA 
rules and regulations. 

Any person may, not later than 
August 24, 1978 submit to SBA written 
comments on the proposed applicant. 
Any such communication should be 
addressed to the Deputy Associate Ad¬ 
ministrator for Investment, 1441 L 
Street NW., Washington, D.C. 20416. 

A copy of this notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in Miami, Fla. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: August 2,1978. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

[FR Doc. 78-22213 Filed 8-8-78; 8:45 am] 


[ 8025 - 01 ] 

[License No. 03/03-5137] 

SCI MEDIA VENTURES, INC, 

License to Operate at a Small Business 
Investment Company 

On May 5, 1978, a notice was pub¬ 
lished in the Federal Register (43 FR 
19489), stating that SCI Media Ven¬ 
tures. Inc., located at 1625 I Street 
NW., Washington, D.C. 20006, had 
filed an application with the Small 
Business Administration (SBA), pursu¬ 
ant to 13 CFR 107.102 (1977), for a li¬ 
cense to operate as a small business in¬ 
vestment company under the provi¬ 
sions of section 301(d) of the Small 
Business Investment Act of 1958, as 
amended. 

Interested parties were given until 
the close of business May 22, 1978, to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that having 
considered the application and all 
other pertinent information, SBA 
issued license No. 03/03-5137 to SCI 
Media Ventures, Inc. on July 10, 1978, 
to operate as a small business invest¬ 
ment company, pursuant to section 
301(d) of the Act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: August 2.1978. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

IFR Doc. 78-22214 Filed 8-8-78; 8:45 am) 
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[4710-07] 

DEPARTMENT OF STATE 

[Public Notice CM-8/86] 

SHIPPING COORDINATING COMMITTEE, SUB- 
COMMITTEE ON SAFETY OF LIFE AT SEA 

Meeting 

The Working Group on Safety of 
Pishing Vessels of the Shipping Co¬ 
ordinating Committee’s Subcommittee 
on Safety of Life at Sea (SOLAS) will 
conduct an open meeting at 10 a.m, on 
Thursday. August 10. 1978 in Room 
2466 of the Federal Building. 915 
Second Avenue. Seattle, Wash. The 
short time frame for this meeting re¬ 
lates to the press of business immedi¬ 
ately prior to and in preparation for 
the Intergovernmental Maritime Con¬ 
sultative Organization (IMCO) meet¬ 
ing in London in September. Any in¬ 
convenience caused by this short 
notice is regretted. 

The purpose of the Working Group meet¬ 
ing is to: 

Review the agenda for the 21st session of 
IMCO’s Subcommittee on Safety of Fish¬ 
ing Vessels, to be held in London, Septem¬ 
ber 18-22,1978; 

The agenda for the 21st session includes 
the foUowing items: 

Review status of Torremolinos Convention, 
1977; 

New guidelines for Small Fishing Vessels; 
Alinement of voluntary Code and regula¬ 
tory convention; 

Improved Stability Criteria, and 
Icing. 

The position on fishing vessel con¬ 
struction or equipment safety regula¬ 
tions remains as it has been through¬ 
out the development of the Code and 
the Convention; specifically that no 
regulations will be proposed until leg¬ 
islation is enacted requiring such regu¬ 
lations. 

Requests for further information 
should be directed to Mr. William A. 
Cleary, Jr., U.S. Coast Guard Head¬ 
quarters (G-MMT-5/82), Washington, 
D.C. 20590. telephone. 202-426-2188. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Dated; August 7.1978. 

Richard K. Bank, 
Chairman, 

Shipping Coordinating Committee, 

[FR Doc. 78-22356 Filed 8-8-78; 8:45 am] 


NOTICES 

[4810-40] 

DEPARTMENT OF THE TREASURY 

Office of the Secretary 

[Supplement to Dept. Circular Public Debt 
Series—No. 19-78] 

August 4,1978. 

TREASURY BONDS OF 2003-2008 
Interest Rate 

The Secretary of the Treasury an¬ 
nounced on August 3. 1978, that the 
interest rate on the bonds described in 
Department Circular—Public Debt 
Series—No. 19-78, dated July 27, 1978, 
will be 8% percent. Interest on the 
bonds will be payable at the rate of 8% 
percent per annum. 

L. W. Plumly. 

Acting Fiscal Assistant Secretary. 

[FR Doc. 78-22174 Filed 8-8-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 693] 

ASSIGNMENT OF HEARINGS 

August 4,1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the Issues as presently reflected in the 
official docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC 136828 (Sub-19), Cook Transports, Inc. 
and MC 136828 (Sub-20), Cook Trans¬ 
ports,, Inc., now being assigned October 
30, 1978 (1 day), at Birmingham. AL in a 
hearing room to be later designated. 

MC 138882 (Sub-20), Wiley Sanders, Inc., 
now being assigned October 31. 1978 (1 
day), at Birmingham, AL in a hearing 
room to be later designated. 

MC 115162 (Sub-389), Poole Truck Line, 
Inc., is assigned for hearing on November 
1, 1978 (3 days), at Birmingham, AL in a 
hearing room to be later designated. 

MC 143423 (Sub-3). William T. Austin, d.b.a. 
Austin Trucking Company is assigned for 
hearing on November 6, 1978 (1 day), at 
Birmingham. AL in a hearing room to be 
later designated. 

MC 126305 (Sub-85) Boyd Bros. Transporta¬ 
tion Co., Inc., is assigned for hearing on 
November 7, 1978 (3 days), at Birming¬ 
ham, AL in a hearing room to be later des¬ 
ignated. 

MC 119789 (Sub-411), Caravan Refrigerated 
Cargo, Inc., now assigned September 11, 


1978, at Omaha, NE is canceled and appli¬ 
cation dismissed. 

MC 25798 (Sub-298). Clay Hyder Trucking 
Lines. Inc.; MC 95540 (Sub-992), Watkins 
Motor Lines, Inc.; MC 105813 'Sub-227), 
Belford Trucking Co.. Inc.; MC 107515 
(Sub-1110), Refrigerated Transport Co., 
Inc.; MC 113651 (Sub-236). Indiana Refrig¬ 
erator Lines, Inc.; MC 114045 (Sub-488), 
Trans-Cold Express, Inc.; MC 116763 (Sub- 
387). Carl Subler Trucking, Inc.; and MC 
143386 (Sub-1). RC Cola, 7-Up Bottling 
Co. of HGN, Inc. is assigned for hearing 
September 21, 1978 at Dallas. TX and will 
be held at Room 5A15-17 Federal Office 
Building. 1100 Commerce Street. 

MC 43867 (Sub-40), A. Leander McAlister 
Trucking Co.; MC 105984 (Sub-18), John 
B. Barbour Trucking Co. is assigned for 
hearing September 28, 1978 at Dallas. TX 
and will be held at Room 5A15-17 Federal 
Office Building, 1100 Commerce Street. 

MC 60014 (Sub-66), Aero Trucking. Inc.; and 
MC123048 (Sub-393F), Diamond Transpor¬ 
tation System, Inc., is assigned for hearing 
September 26. 1978 at Dallas, TX and will 
be held at Room 5A15-17 Federal Office 
Building. 1100 Commerce Street. 

MC 124947 (Sub-89), Machinery Transports. 
Inc., is assigned for hearinj^Scptember 20. 
1978 at Dallas, TX and will be held at 
Room 5A15-17 Federal Office Building. 
1100 Commerce Street. 

MC 119988 (Sub-133F). Great Western 
Trucking Co., Inc., is assigned for hearing 
September 25, 1978 at Dallas. TX and will 
be held at Room 5A15-17 Federal Office 
Building, 1100 Commerce Street. 

MC 21227 (Sub-12). Midland Truck Lines, 
Inc., is assigned for hearing September 11, 
1978 at Evansville. IN and will be held at 
Executive Inn 600 Walnut Street. 

MC 128521 (Sub-7), Birmingham-Nashville 
Express, Inc., is assigned for hearing Sep¬ 
tember 11, 1978 at Nashville. TN, and will 
be held at Room A-951 Federal Court 
House 801 Broadway. 

MC-C-9996, CF Tank Lines, Inc., et al V. 
Zirbel Transport, Inc., is assigned for 
hearing September 21, 1978 at Portland, 
OR and will be held at Room No. 774 Fed¬ 
eral Building. 1220 Southwest 3d Avenue. 

MC 129107 (Sub-8), R. H. Harding Co., Inc., 
is assigned for hearing September 18, 1978 
at New York. NY and will be held at 
Room E-2222 Federal Building, 26 Federal 
Plaza. 

MC 99388 (Sub-13). Alltrans Express U.S.A., 
Inc., is assigned for hearing September 20, 
1978 at New York City, NY and will be 
held at Room E-2222 Federal Building. 26 
Federal Plaza. 

MC 73165 (Sub-426), Eagle Motor Lines. 
Inc., is assigned for hearing September 27, 
1978 at Dallas. TX and will be held at 
Room 5A15-17 Federal Office Building, 
1100 Commerce Street. 

MC 121496 (Sub-7). Cango Corp., is assigned 

"for hearing September 19, 1978 at Dallas. 
TX. and will be held at Room 5A15-17 
Federal Office Building, 1100 Commerce 
Street. 

MC 1403 (Sub-4), Central Transfer Co.— 
Purchase (Portion)— Robert Emanuel and 
Margaret Emanuel d.b.a. Emanuel’s Ex¬ 
press; MC-F-13434, Central Transfer Co.— 
Purchase (Portion)—Robert Emanual and 
Margaret Emanuel d.b.a. Emanuel’s Ex¬ 
press is assigned for hearing September 
11. 1978 at Philadelphia. PA. and will be 
held at U.S. Customs Court Room 3rd 
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Floor. U.S. Customs House Building, 2nd 
and Chesnut Street. 

MC 2900 (Sub-325F), Ryder Truck Lines, 
Inc.; and MC-F-13489 Ryder Truck Lines, 
Inc.—Purchase (Portion)—England Trans¬ 
portation Co. of Texas is assigned for 
hearing October 11, 1978 at San Antonio. 
TX and will be held at Menger Hotel & 
Motor Inn. 204 Alamo Plaza. 

MC 139495 (Sub-320F), National Carriers, 
Inc., now being assigned for hearing on 
September 6. 1978 (1 day), at Columbus. 
OH. in a hearing room to be later desig¬ 
nated. 

MC 124947 (Sub-64), Machinery Transports, 
Inc., now assigned August 8. 1978 for con¬ 
tinued hearing at Washington. DC is post¬ 
poned to August 16. 1978, at the Offices of 
the Interstate Commerce Commission. 
Washington, DC. 

MC 114211 (Sub-341). Warren Transport, 
Inc., now assigned October 10,1978 at Chi¬ 
cago. IL is canceled and transferred to 
modified procedure. 

MC 138322 (Sub-3), Bhy Trucking. Inc., now 
assigned September 18. 1978, at St. Louis, 
MO is canceled and reassigned to Septem¬ 
ber 18, 1978 (5 days), at Houston. TX, in 
Room 7006 (Tax Court Room). Federal 
Building and Court House, 515 Rusk 
Avenue. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-22236 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

[Corrected I.C.C. Order No. 57, Arndt. 3; 

Rev. S. O. No. 1252) 

CHICAGO AND NORTH WESTERN 
TRANSPORTATION CO. 

Rerouting or Diversion of Traffic 

Upon further consideration of cor¬ 
rected I.C.C. Order No. 57 (Chicago 
and North Western Transportation 
Co.) and good cause appearing there¬ 
for: 

It is ordered. 

Corrected I.C.C. Order No. 57 is 
amended by substituting the following 
paragraph (g) for paragraph (g) there¬ 
of: 

(g) Expiration date. This order shall 
expire at 11:59 p.m., August 31, 1978, 
unless otherwise modified, changed or 
suspended. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
July 31, 1978. 

This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di¬ 
rector, Office of the Federal Register. 

Issued at Washington, DC, July 26, 
1973. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

[FR Doc. 78-22237 Filed 8-8-78; 8:45 am) 


[ 1505 - 01 ] 

Office of Proceedings 

[Decisions vol. No. 10) 

DECISION-NOTICE 

Correction 

In FR Doc. 78-19486 appearing at 
page 30960 in the issue for Tuesday, 
July 18, 1978, in the middle column of 
page 30962, “MC 103d798 (Sub-16F)” 
should have read, “MC 103798 (Sub- 
16F).” 


[ 7035 - 01 ] 

FOURTH SECTION APPLICATION FOR RELIEF 

August 4,1978. 

This application for long-and-short- 
haul relief has been filed with the 
I.C.C. 

Protests are due at the I.C.C. on or 
before August 24, 1978. 

FSA No. 43593, Southwestern 
Freight Bureau, Agent's No. B-758, 
property moving on point-to-point 
commodity rates, from and to Port of 
Houston Authority’s Barbours Cut 
Terminal, at Strang, TX, on the 
Southern Pacific Transportation Co., 
to and from points in the United 
States and Canada. Grounds for relief- 
rate relationship. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22232 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

IRREGULAR-ROUTE MOTOR COMMON CARRI¬ 
ERS OF PROPERTY—ELIMINATION OF GATE¬ 
WAY LETTER NOTICES 

August 4, 1978. 

The following letter-notices of pro¬ 
posals to eliminate gateways for the 
purpose of reducing highway conges¬ 
tion, alleviating air and noise pollu¬ 
tion, minimizing safety hazards, and 
conserving fuel have been filed with 
the Interstate Commerce Commission 
under the Commission’s gateway 
elimination rules (49 CFR 1065), and 
notice thereof to all Interested persons 
is hereby given as provided in such 
rules. 

An original and two copies of pro¬ 
tests against the proposed elimination 
of any gateway herein described may 
be filed with the Interstate Commerce 
Commission on or before August 21, 
1978. A copy must also be served upon 
applicant or its representative. Pro¬ 


tests against the elimination of a gate¬ 
way will not operate to stay com¬ 
mencement of the proposed operation. 

Successively filed letter-notices of 
the same carrier under these rules will 
be numbered consecutively for conven¬ 
ience in identification. Protests, if any. 
must refer to such letter-notices by 
number. 

The following applicants seek to op¬ 
erate as a common carrier, by motor 
vehicles, over irregular routes. 

MC 95876 (Sub-E108), filed May 3. 
1978. Applicant: ANDERSON 

TRUCKING SERVICE, INC., 203 
Cooper Avenue North. St. Cloud, MN 
56301. Representative: Arthur A. 
Budde (same as above). Stone sawing 
wire and wire rope (except commod¬ 
ities in bulk and those requiring spe¬ 
cial equipment), in containers or in 
trailers having an immediately prior 
or subsequent movement by water, or 
by water-rail, or by air, from Asheville, 
NC, to points in OR and WA. (Gate¬ 
ways eliminated: MN and SD.) 

MC 95876 (Sub-E109), filed May 3, 
1978. Applicant: ANDERSON 

TRUCKING SERVICE, INC., 203 
Cooper Avenue North, St. Cloud, MN 
56301. Representative: Arthur A. 
Budde (same as above). WallboarcL, 
pulpboard, hardboard, insolation, in¬ 
solation materials , and padding and 
cushioning (except commodities in 
bulk, and commodities requiring spe¬ 
cial equipment), in containers, or in 
trailers having an immediately prior 
or subsequent movement by water, or 
by water-rail, or by air. from points in 
ID, OR, and WA to points in CT, DE. 
ME. MD. MA, NH, NJ, NY. NC. RI. 
SC. VT, VA. WV, and DC. (Gateway 
eliminated: Cloquet. MN.) 

MC 107515 (Sub-E649), filed Decem¬ 
ber 20, 1976. Applicant: REFRIGER¬ 
ATED TRANSPORT CO.. INC., P.O. 
Box 308, Forest Park, GA 33050. Rep¬ 
resentative: Alan E. Serby, Fifth 
Floor, Lenox Towers 1-3390 Peachtree 
Road NE., Atlanta. GA 30326. (1) 
Candy and meats , meat products and 
meat byproducts (except in bulk), as 
described in section A of appendix I to 
the report in Descriptions in Motor 
Carrier Certificates, 61 MCC 209 and 
766, in vehicles equipped with me¬ 
chanical refrigeration, and those arti¬ 
cles distributed by meat packinghouses 
which are foodstuffs (except in bulk), 
as described in section C of appendix I 
to the report in Descriptions in Motor 
Carrier Certificates, supra, when in 
mixed shipments with meats, meat 
products and meat byproducts, from: 
Kansas City, MO to points in SC and 
NC; that portion of AL on, south and 
east of a line beginning at the GA-AL 
State line, and extending along U.S. 
Hwy 80 to junction U.S. Hwy 231. then 
along U.S. Hwy 231 to the AL-FL 
State line; and that part of VA on. 
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south and east of a line beginning at 
the NC-VA State line, and extending 
along U.S. Hwy 220 to junction VA 
Hwy 57, then along VA Hwy 27 to 
junction U.S. Hwy 29, then along U.S. 
Hwy 29 to junction U.S. Hwy 60, then 
along U.S. Hwy 60 to the Atlantic 
Ocean at Norfolk, VA. (2) Meats, meat 
products and meat byproducts (except 
in bulk), as described in section A of 
appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
MCC 209 and 766, in vehicles equipped 
with mechanical refrigeration, and 
those articles distributed by meat 
packinghouses which are foodstuffs 
(except in bulk), as described in sec¬ 
tion C of appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, supra, when in mixed shipments 
with meats, meat products, and meat 
byproducts from: St. Joseph, MO to 
points in that part of VA on and south 
of a line beginning at the VA-NC 
State line, and extending along U.S. 
Hwy 220 to junction U.S. Hwy 58. then 
along U.S. Hwy 58 to junction U.S. 
Hwy 1, then along U.S. Hwy 1 to junc¬ 
tion U.S. Hwy 60, then along U.S. Hwy 
60 to the Atlantic Ocean at Norfolk, 
VA. (Gateway eliminated: Doraville, 
GA.) 

MC 112304 (Sub-E430), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnatti, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts . from points in WI to points 
in WV. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E431), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in MD. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E432), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in DC. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E433), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 


Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in DE. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E434), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in WI to points 
in NJ. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E435). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in PA. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E436), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in CT. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E437), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in MA. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E438), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in RI. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E439), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 


Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in NY. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E440), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in NH. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9. 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E441), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in WI to points 
in VT. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E442), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from point in WI to points 
in ME. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E444), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus. OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Allegheny County, 
PA, on the one hand, and, on the 
other, points in VA. Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980. (Gateway elimi¬ 
nated: Clarksburg, WV and 50 miles 
within Clarksburg, WV. 

MC 112304 (Sub-E445), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in PA to points 
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in WI. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima. OH.) 

MC 112304 (Sub-E446), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati. OH 45223. 
Representative: A. Charles Tell. Suite 
1800. 100 East Broad Street. Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in VA to points 
in WA. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateways eliminated: Clarks¬ 
burg, WV and 50 miles within Clarks¬ 
burg. WV and Lima, OH.) 

MC 112304 (Sub-E447). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in VA to points 
in OR. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9. 
1980. (Gateways eliminated: Clarks¬ 
burg. WV and 50 miles within Clarks¬ 
burg. WV and Lima, OH.) 

MC 112304 (Sub-E448), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative*. A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in VA to points 
in ID. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateways eliminated: Clarks¬ 
burg. WV and 50 miles within Clarks¬ 
burg. WV and Lima, OH.) 

MC 112304 (Sub-E449). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts , from points in VA to points 
in MT. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9. 
1980. (Gateways eliminated: Clarks¬ 
burg. WV and 50 miles within Clarks¬ 
burg. WV and Lima, OH.) 

MC 112304 (Sub-E450). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts . from points in VA to points 
in ND. Limitation: The certificate in 
MC 112304 (Sub-65), shall be of no fur¬ 
ther force and effect after August 9, 


1980. (Gateways eliminated: Clarks¬ 
burg. WV and 50 miles within Clarks¬ 
burg, WV and Lima, OH.) 

MC 112304 (Sub-E454), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in LA. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9, 1980. 
(Gateways eliminated: Clarksburg. 
WV and 50 miles within Clarksburg, 
WV and Lima, OH.) 

MC 112304 (Sub-E455), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in NE. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9. 1980. 
(Gateways eliminated: Clarksburg, 
WV and 50 miles within Clarksburg, 
WV and Lima, OH.) 

MC 112304 (Sub-E456), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in WY. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg, WV 
and 50 miles within Clarksburg, WV 
and Lima. OH.) 

MC 112304 (Sub-E457), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts , from points in VA on and 
east of U.S. Hwy 220 to points In KS. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg. WV 
and 50 miles within Clarksburg, WV 
and Lima, OH.) 

MC 112304 (Sub-E458), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in VA on and 


east of U.S. Hwy 220 to points in CO. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9. 1980. 
(Gateway eliminated: Clarksburg, WV 
and 50 miles within Clarksburg, WV 
and Lima, OH.) 

MC 112304 (Sub-E459), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
4800, 100 East Broad Street. Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in UT. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9. 1980. 
(Gateway eliminated: Clarksburg, WV 
and 50 miles within Clarksburg, WV 
and Lima. OH.) 

MC 112304 (Sub-E460). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts , from points in VA on and 
east of US Hwy 220 to points in NV. 
Limitation: the certificate in MC 
112304 (Sub-65) shall be of no further 
force and effect after August 9, 1980. 
(Gateways eliminated: Clarksburg, 
WV and 50 miles within Clarksburg, 
WV and Lima, OH.) 

MC 112304 (Sub-E461). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in VA on and 
east of US Hwy 220 to points in CA. 
Limitation: the certificate in MC 
112304 (Sub-65) shall be of no further 
force and effect after August 9, 1980. 
(Gateways eliminated: Clarksburg, 
WV and 50 miles within Clarksburg, 
WV and Lima. OH.) 

MC 112304 (Sub-E463), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800. 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compO' 
ncnt parts, from points in OH to 
points in WA. Limitation: the certifi¬ 
cate in MC 112304 (Sub-65) shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E464), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum- 
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bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in OH to 
points in OR. Limitation: the certifi¬ 
cate in MC 112304 (Sub-65) shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E465), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts , from points in OH to 
points in CA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E466), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in OH to 
points in ID. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E467), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in NV. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E468), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING <fc RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in UT. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E469), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800. 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in AZ. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
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August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E470). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in MT. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E471), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in WY. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima. OH.) 

MC 112304 (Sub-E472), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in CO. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E473), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in NM. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E474), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in ND. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E475), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 


Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in SD. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E476), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in NE. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E447), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in KS. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E478), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in OH to 
points in OK. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E480), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING <fc RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Butler County, PA, 
on the one hand, and. on the other, 
points in VA on and south of a line be¬ 
ginning on U.S. Hwy 250 at the WV- 
VA State line, and extending south¬ 
east along U.S. Hwy 360 at Richmond, 
then east along U.S. Hwy 360 to the 
Chesapeake Bay. (Gateway eliminat¬ 
ed: Clarksburg, WV and 50 miles 
within Clarksburg, WV.) Limitation: 
The certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980. 
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MC 112304 (Sub-E481), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Payette County. PA, 
on the one hand, and, on the other, 
points in Va on and south of a line be¬ 
ginning on U.S. Hwy 250 at the WV- 
VA State line, then along southeast 
along U.S. Hwy 250 to junction U.S. 
Hwy 360 at Richmond, then east along 
U.S. Hwy 360 to the Chesapeake Bay. 
Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg, WV 
and 50 miles within Clarksburg, WV.) 

MC 112304 (Sub-E482), filed May 1, 
1978. Applicant: ACE DOIJAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Westmoreland 
County. PA, on the one hand, and, on 
the other, points in VA on and south 
of a line beginning on U.S. Hwy 250 at 
the WV-VA State line, then southeast 
to junction U.S. Hwy 360 at Rich¬ 
mond, then east along U.S. Hwy 360 to 
the Chesapeake Bay. Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980. (Gateways elimi¬ 
nated: Clarksburg, WV and 50 miles 
within Clarksburg, WV.) 

MC 112304 (Sub-E483), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Washington County, 
PA, on the one hand, and, on the 
other, points in VA. Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980. (Gateways elimi¬ 
nated: Clarksburg, WV and 50 miles 
within Clarksburg, WV.) 

MC 112304 (*Sub-E484), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 


conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing , and wire in coils, 
between points in Erie County. PA, on 
the one hand, and. on the other, 
points in VA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateways eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg. WV.) 

MC 112304 (Sub-E485), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Crawford County. 
PA, on the one hand, and, on the 
other, points in VA. Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980. (Gateways elimi¬ 
nated: Clarksburg, WV and 50 miles 
within Clarksburg, WV.) 

MC 112304 (Sub-E486), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Beaver County, PA, 
on the one hand, and, on the other, 
points in VA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E487), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Lawrence County, 
PA, on the one hand, and, on the 
other, points in VA. Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9. 1980. (Gateway elimi¬ 
nated: Clarksburg, WV and 50 miles 
within Clarksburg, WV.) 

MC 112304 (Sub-E488), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels. 


conduit , lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Mercer County. PA. 
on the one hand, and, on the other, 
points in VA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E489). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Fayette County. PA, 
on the one hand, and, on the other, 
points in MD. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E490), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus. OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Washington County. 
PA, on the one hand, and, on the 
other, points in MD. Limitation: The 
certificate in MC 112304 (Sub-65) shall 
be of no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E491), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Allegheny County. 
PA, on the one hand. and. on the 
other, points in MD. Limitation: The 
certificate in MC 112304 (Sub-65) shall 
be of no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E492). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
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conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Butler County, PA, 
on the one hand, and, on the other, 
points in MD. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65) shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E493), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Erie County, PA, on 
the one hand, and, on the other, 
points in MD. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65) shaU be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg. WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E494), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Crawford County, 
PA, on the one hand, and, on the 
other, points in MD. Limitation: The 
certificate in MC 112304 Sub-65 shall 
be of no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E495), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Mercer County, PA, 
on the one hand, and, on the other, 
points in MD. Limitation: The certifi¬ 
cate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E496). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 


conduit, lath, piling, pipe , posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Lawrence County. 
PA. on the one hand, and, on the 
other, points in MD. Limitation: The 
certificate in MC 112304 Sub-65 shall 
be of no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E497), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Beaver County, PA, 
on the one hand, and, on the other, 
points in MD. Limitation: The certifi¬ 
cate in MC 112304 Sub-05 shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg. WV, and 50 miles within 
Clarksburg. WV.) 

MC 112304 (Sub-E498), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Fayette County, PA, 
on the one hand, and, on the other, 
points in DC. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E499), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Washington County, 
PA, on the one hand, and, on the 
other, points in DC. Limitation: The 
certificate in MC 112304 Sub-65, shall 
be of no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg. WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E500), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 


conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils. 
between points in Allegheny County, 
PA, on the one hand, and, on the 
other, points in DC. Limitation: The 
certificate in MC 112304 Sub-65, shall 
be of no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E502), filed May 1, 
1978. Applicant: ACE DORAN HAUL 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Butler County, PA, 
on the one hand, and, on the other, 
points in DC. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E503). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods , roofing, tubing and toire in coils, 
between points in Erie County, PA, on 
the one hand, and, on the other, 
points in DC. “Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980.” (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E504), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Crawford County. 
PA, on the one hand, and on the 
other, points in DC. “Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980.“ (Gateway elimi¬ 
nated: Clarksburg, WV, and 50 miles 
within Clarksburg, WV.) 

MC 112304 (Sub-E505), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels. 
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conduit, lath, piling, pipe , posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Mercer County, PA, 
on the one hand, and. on the other, 
points in DC. “Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980.” (Gateway eliminated: 
Clarksburg, WV. and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E506), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Lawrence County. 
PA, on the one hand, and, on the 
other, points in DC. “Limitation: The 
certificate in MC 112304 (Sub-65), 
shall be of no further force and effect 
after August 9, 1980.“ (Gateway elimi¬ 
nated: Clarksburg, WV, and 50 miles 
within Clarksburg, WV.) 

MC 112304 (Sub-E507), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Beaver County, PA. 
on the one hand, and, on the other, 
points in DC. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E508), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Payette County, PA, 
on the one hand, and, on the other, 
points in Philadelphia, Delaware. 
Chester, Montgomery and Bucks 
Counties. PA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E509), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
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bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Washington County, 
PA, on the one hand, and, on the 
other, points in Philadelphia, Dela¬ 
ware, Chester, Montgomery and Bucks 
Counties, PA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E510), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing and wire in coils, 
between points in Allegheny County, 
PA, on the one hand, and, on the 
other, points in Philadelphia, Dela¬ 
ware, Chester, Montgomery and Bucks 
Counties. PA. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV and 50 miles within 
Clarksburg. WV.) 

MC 112304 (Sub-E511), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduit, lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Butler County, PA. 
on the one hand, and, on the other, 
points in Philadelphia, Delaware, 
Chester, Montgomery, and Bucks 
Counties, PA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E512). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles, bars, channels, 
conduil piling, pipe, posts, rails, rods, 
roofing, tubing, and wire in coils, be¬ 
tween points in Beaver County, PA. on 
the one hand, and, on the other, 
points in Philadelphia, Delaware, 
Chester, Montgomery, and Bucks 
Counties, PA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
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Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E513), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels, 
conduil piling, pipe, posts, rails, rods, 
roofing, tubing, and wire in coils, be¬ 
tween points in Lawrence County, PA. 
on the one hand, and, on the other, 
points in Philadelphia, Delaware, 
Chester, Montgomery, and Bucks 
Counties. PA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Clarksburg, WV, and 50 miles within 
Clarksburg, WV.) 

MC 112304 (Sub-E514), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel and 
iron and steel angles , bars, channels, 
conduil lath, piling, pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
between points in Mercer County, PA, 
on the one hand, and, on the other, 
points in Philadelphia, Delaware. 
Chester, Montgomery, and Bucks 
Counties, PA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Clarksburg, WV.) 

MC 112304 (Sub-E515), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1600, 100 East Broad Street. Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in NY to 
points inJMN. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E516), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in NY to 
points in WI. Limitation: The certifi¬ 
cate in MC 112304 (Sub-65), shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Lima, OH.) 

MC 112304 (Sub-E520). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
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Representative: A. Charles Tell. Suite 
1800. 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts , from points in PA on and 
west of U.S. Hwy 15 to all points in 
MS. Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9. 1980. 
(Gateway eliminated: Evansville. IN.) 

MC 112304 (Sub-E521), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in PA on and 
west of U.S. Hwy 15 to all points in 
LA. Limitation: The certificate in MC 
112304 (Sub-65), shall be of no further 
force and effect after August 9. 1980. 
(Gateway eliminated: Evansville, IN.)" 

MC 112304 (Sub-E522), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts . from points in PA on and 
west of U.S. Hwy 15 to all points in 
AR. Limitation: The certificate in MC 
112304 Sub-65 shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Evansville, IN.) 

MC 112304 (Sub-E524), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING. CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800. 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in NJ to points 
in MI. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima. OH.) 

MC 112304 (Sub-E525), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Structural steel, and 
iron and steel angles, bars, channels , 
conduit, lath, piling . pipe, posts, rails, 
rods, roofing, tubing, and wire in coils, 
from points in the Lower Peninsula of 
MI on and east of a line beginning at 
the U.S. Hwy 127 at the MI-OH State 
line, and extending north to junction 
U.S. Hwy 27 at Lansing, then north 
along U.S. Hwy 27 to junction Inter¬ 
state Hwy 75. then north along Inter¬ 
state Hwy 75 to the Mackinaw Bridge 
to points in TN. Limitation: The certif¬ 
icate in MC 112304 Sub-65 shall be of 
no further force and effect after 
August 9, 1980, (Gateway eliminated: 
Oakland and Wayne Counties, MI.) 


MC 112304 (Sub-E527), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, Porter 
and La Porte Counties. IN to points in 
AR. Limitation: The certificate in MC 
112304 Sub-65 shall be of no further 
force and effect after August 9. 1980. 
(Gateway eliminated: Evansville, IN.) 

MC 112304 (Sub-E528), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, 
Porter, and La Porte Counties, IN, to 
points in LA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E529), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, 
Porter, and La Porte Counties, IN, to 
points in MS. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E530), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street. Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake. 
Porter, and La Porte Counties, IN. to 
points in AL. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E531) f filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, 
Porter, and La Porte Counties, IN, to 
points in GA. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E532), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 


ING RIGGING CO., 1601 Blue 
Rock Street. Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, 
Porter, and La Porte Counties, IN, to 
points in FL. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9, 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E533). filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in Lake, 
Porter, and La Porte Counties, IN. to 
points in TN. Limitation: The certifi¬ 
cate in MC 112304 Sub-65, shall be of 
no further force and effect after 
August 9. 1980. (Gateway eliminated: 
Evansville, IN.) 

MC 112304 (Sub-E534), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus. OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in ME. Limitation: The certificate in 
MC 112304 Sub-65, shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E535), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in NH. Limitation: The certificate in 
MC 112304 Sub-65, shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E536), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati. OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in VT. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E537), filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in MA. Limitation: The certificate in 
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MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9. 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E538). filed May 1. 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in MI to points 
in CT. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub*E539), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in MI to points 
in RI. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E540), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in NY. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 112304 (Sub-E541), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in NJ. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH) 

MC 112304 (Sub-E542), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell. Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts, from points in MI to points 
in PA east of U.S. Hwy 15. Limitation: 
The certificate in MC 112304 Sub-65 
shall be of no further force and effect 
after August 9. 1980. (Gateway elimi¬ 
nated: Lima, OH.) 

MC 112304 (Sub-E543), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 


nent parts , from points in MI to points 
in DC. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima. OH.) 

MC 112304 (Sub-E544), filed May 1, 
1978. Applicant: ACE DORAN HAUL¬ 
ING & RIGGING CO.. 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum¬ 
bus, OH 43215. Guard rail and compo¬ 
nent parts , from points in MI to points 
in DE. Limitation: The certificate in 
MC 112304 Sub-65 shall be of no fur¬ 
ther force and effect after August 9, 
1980. (Gateway eliminated: Lima, OH.) 

MC 113908 (Sub-E419), filed Decem¬ 
ber 5, 1974. Applicant: ERICKSON 
TRANSPORT CORP., P.O. Box 3180, 
Glenstone Station, Springfield, MO 
65804. Representative: John E. Jan- 
dera, 641 Harrison Street, Topeka, KS 
66603. Vinegar and vinegar stock in 
bulk, in tank vehicles, (1) from points 
in WA on and east and south of a line 
beginning at the International Bound¬ 
ary line between United States and 
Canada, and extending south along In¬ 
terstate Hwy 5 to junction U.S. Hwy 
90. then east along U.S. Hwy 90 to 
junction WA Hwy 283, then along WA 
Hwy 283 to junction WA Hwy 17, then 
north and west along WA Hwy 17 to 
the International Boundary line be¬ 
tween the United States and Canada, 
to points in DE, MD, NY. PA and 
those points in OH on, north and west 
of a line beginning at the OH-KY 
State line, and extending along U.S. 
Hwy 68 to junction U.S. Hwy 33, then 
north along U.S. Hwy 33 to junction 
OH Hwy 29, then west along OH Hwy 
29 to the OH-IN State line, to those 
points in KY on and east of a line be¬ 
ginning at the KY-WV State line, and 
extending along Interstate Hwy 64, 
then along Interstate Hwy 64 to junc¬ 
tion U.S. Hwy 23, then south along 
U.S. Hwy 23 to junction KY Hwy, 80, 
then along U.S. Hwy 80 to junction In¬ 
terstate Hwy 75, then south along In¬ 
terstate Hwy 75 to Junction with the 
KY-TN State line. (2) from points in 
WA on and north and east of line be¬ 
ginning at the International Boundary 
line between the United States and 
Canada and extending along U.S. Hwy 
97 to junction WA Hwy 17, then along 
WA Hwy 17 to junction WA Hwy 174, 
then along WA Hwy 174 to junction 
U.S. Hwy 2, then along U.S. Hwy 2 to 
the WA-ID State line, to points in DE, 
MD, NY. PA and those points in OH 
on, north and east of a line beginning 
at the PA-OH State line, and extend¬ 
ing along U.S. Hwy 224 to junction OH 
Hwy 58, then north along OH Hwy 58 
to Lake Erie. (3) from points in WA on 
and west of a line beginning at the In¬ 
ternational Boundary line at the 
United States and Canada, and ex¬ 


tending along WA Hwy 9 to junction 
WA Hwy 522, then along WA Hwy 522 
to junction Interstate Hwy 5, then 
along Interstate Hwy 5 to junction 
WA Hwy 7, then along WA Hwy 7 to 
junction U.S. Hwy 12, then west along 
U.S. Hwy 12 to junction Interstate 
Hwy 5, then south along Interstate 
Hwy 5 to Carrolls. WA, at or near the 
WA-OR State line, to points in DE, 
MD, OH, NY, PA and those points in 
TN on and east of U.S. Hwy 27. points 
in KY on and east of a line beginning 
at the KY-WV State line, and extend¬ 
ing along U.S. Hwy 23 to junction KY 
Hwy 80. then along KY Hwy 80 to 
junction U.S. Hwy 421, then along U.S. 
Hwy 421 to the KY-VA State line. (4) 
from points in WA on and south and 
east of a line beginning at the WA-OR 
State line, and extending along U.S. 
Hwy 395 to junction WA Hwy 26. then 
along WA Hwy 26 to junction WA 
Hwy 127, then along WA Hwy 127 to 
junction WA Hwy 272, then along WA 
Hwy 272 to the WA-ID State line, to 
points in DE, MD. NY and PA, and 
those points in KY on and east of a 
line beginning at the KY-WV State 
line, and extending along U.S. Hwy 23 
to junction KY Hwy 80. then along 
KY Hwy 80 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to the KY- 
VA State line, those points in OH on, 
north and west of a line beginning at 
the OH-KY State line, and extending 
along U.S. Hwy 68 to junction U.S. 
Hwy 33. then north along U.S. Hwy 33 
to Junction OH Hwy 29, then west 
along OH Hwy 29 to the OH-IN State 
line, and those points in TN on and 
east of U.S. Hwy 27. (Gateways elimi¬ 
nated: Kansas City. MO and Belding, 
MI.) 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22238 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

[Ex Parte No. MC-43) 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Decided: July 17.1978. 

Crete Carrier Corp., (MC 126118 and 
MC 128375) and Shaffer Trucking, 
Inc. (MC 114569), under common con¬ 
trol have filed a petition for waiver of 
paragraphs (a)(6 and (b) of § 1057.4 of 
the Lease and Interchange of Vehicles 
Regulations (49 CPR Part 1057). 

Findings: 1. Although petitioners 
are commonly controlled, they are sep¬ 
arate entities and each has its own re¬ 
sponsibility to the public. 

2. The above paragraphs provide 
protection to the public by insuring 
that carriers who augment equipment 
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take affirmative control over that 
equipment. 

3. Waiver of the above paragraphs 
would unduly reduce petitioners’ abili¬ 
ty to control and assume responsibility 
when equipment is in their respective 
service. 

It is ordered: 1. Waiver of para¬ 
graphs (a)(6) and (b) is denied. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 
Burns, Robert S. Turkington and W. 
F. Sibbald, Jr. 

H. G. Homme, Jr. 

Acting Secretary. 

[FR Doc. 78-22231 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

[Rev. I.C.C. Order No. 65: Rev. S.O. No. 

1252) 

JOHN E. BURNS, ET AL 
Rerouting or Diversion of Traffic 

In the opinion of Joel E. Bums, 
Agent, CP Rail and Detroit, Toledo & 
Iron ton Railroad Co. (DT&I) are 
unable to transport promptly traffic 
requiring movement between Detroit. 
Michigan, and Windsor. Ontario, via 
the car ferry operated by the Norfolk 
and Western Railway Company (NW) 
and used by CP Rail and DT&I. be¬ 
cause of a strike or employees of NW. 

It is ordered, (a) CP Rail and DT&I 
being unable to transport traffic re¬ 
quiring movement between Detroit, 
Michigan, and Windsor, Ontario, via 
the car ferry operated by the NW and 
used by CP Rail and DT&I. because of 
a strike of employees of NW, CP Rail 
and DT&I are authorized to divert or 
reroute such traffic via any available 
route to expedite the movement. Traf¬ 
fic necessarily diverted by authority of 
this order shall be rerouted so as to 
preserve as nearly as possible the par¬ 
ticipation and revenues of other carri¬ 
ers provided in the original routing. 

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rer¬ 
outing or diversion is ordered. 

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship¬ 
per at the time each shipment is rer¬ 
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order. 

(d) Inasmuch as the diversion or rer¬ 
outing of traffic is deemed to be due to 


carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were 
applicable at the time of shipment on 
the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent pro¬ 
vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree, said divi¬ 
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act. 

(f) Effective date. This order shall 
become effective at 11:55 a.m., July 26, 
1978. 

(g) Expiration date. This order shall 
expire at 11:59 p.m, August 4, 1978, 
unless otherwise modified, changed, or 
suspended. 

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation. A copy of this order shall be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington, D.C., July 26, 
1978. 

Interstate Commerce 
Commission. 

Joel E. Burns, 

Agent 

[FR Doc. 78-22235 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

[I.C.C. Order No. 9. Arndt. 4; Rev. S.O. No. 

1252) 

MIDDLETOWN AND HUMMELSTOWN 
RAILROAD CO. 

Rerouting or Diversion of Traffic 

Upon further consideration of I.C.C. 
Order No. 9 (Middletown and Hum- 
melstown Railroad Co.) and good 
cause appearing therefor: 

It is ordered, I.C.C. Order No. 9 is 
amended by substituting the following 
paragraph (g) for paragraph (g) there¬ 
of: 

(g) Expiration date. This order shall 


expire at 11:59 p.m., January 31, 1979, 
unless otherwise modified, changed or 
suspended. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
July 31, 1978. 

This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di¬ 
rector, Office of the Federal Register. 

Issued at Washington, D.C.. July 27, 
1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent. 

[FR Doc. 78-22233 Filed 8-8-78; 8:45 am) 


[ 7035 - 01 ] 

[I.C.C. Order No. 2, Arndt. 4, Rev. S. O. No. 
1252) 

NEW YORK, AND SUSQUEHANNA A WESTERN 
RAILROAD CO. 

Rerouting or Diversion of Traffic 

Upon further consideration of I.C.C. 
Order No. 2 (New York, and Susque¬ 
hanna and Western Railroad Compa¬ 
ny) and good cause appearing there¬ 
for. 

It is ordered, I.C.C. Order No. 2 is 
amended by substituting the following 
paragraph (g) for paragraph (g) there¬ 
of: 

(g) Expiration date. This order shall 
expire at 11:59 p.m., January 31, 1979. 
unless otherwise modified, changed or 
suspended. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
July 31, 1978. 

This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di¬ 
rector, Office of the Federal Register. 

Issued at Washington, D.C., July 26, 
1978. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent. 

[FR Doc. 78-22234 Filed 8-8-78; 8:45 am) 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L. 94-409), 5 U.S.C. 
552b(eH3). 


CONTENTS 

Items 


Civil Aeronautics Board. 8 

Commodity Futures Trading 

Commission. 4 

Federal Deposit Insurance 

Corporation. 5 

Federal Home Loan Bank 

Board —. 6 

Federal Maritime Commission... 1 

Indian Claims Commission. 2 

Nuclear Regulatory 

Commission. 7 

Postal Rate Commission. 3 


[ 6730 - 01 ] 

1 

FEDERAL MARITIME COMMIS¬ 
SION. 

• FEDERAL REGISTER'* CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 34575. August 4. 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 
August 9, 1978. 10 a.m. 

CHANGES IN THE MEETING: Dele¬ 
tion of the following item: 

2. Matson Navigation Co.. 2'h percent gen¬ 
eral rate increase in the U.S. West Coast/ 
Hawaii trade. 

IS-1615-78 Filed 8-7-78; 3:54 pm] 


[ 7030 - 01 ] 

2 

INDIAN CLAIMS COMMISSION. 

TIME AND DATE: 10:15 a.m., August 
16, 1978. 

PLACE: Room 600. 1730 K Street 
NW., Washington, D.C. 

STATUS: Open to the public. 

Docket 13-E, James Strong, et at 
Docket 15-D, Pottawatomie. 

Docket 295-A, Majove. 

Docket 332-C, Yankton Sioux. 

Docket 355, Pueblo of Santo Domingo. 

FOR MORE INFORMATION: 

David H. Bigelow, Executive Direc¬ 
tor, Room 640, 1730 K Street NW., 
Washington, D.C. 20006, telephone 
202-653-6174. 

[S-1608-78 Filed 8-7-78; 11:43 am] 


[ 7715 - 01 ] 

3 

POSTAL RATE COMMISSION. 

TIME AND DATE: 9:30 a.m.. Wednes¬ 
day. August 16, 1978. 

PLACE: Comission Conference Room, 
Room 500. 2000 L Street NW.. Wash¬ 
ington. D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Budget for fiscal year 1979. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Ned Callan, Information Officer. 
Postal Rate Commission, Room 500, 
2000 L Street NW.. Washington, 
D.C. 20268, telephone 202-254-5614. 
[S-l609-78 Filed 8-7-78; 11:43 am] 


[ 6351 - 01 ] 

4 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., August 8, 
1978. 

PLACE: 2033 K Street NW., Washing¬ 
ton, D.C., Eighth Floor Conference 
Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement matters. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: Jane Stuckey, 254- 
6314. 

[S-1613-78 Filed 8-7-78: 3:23 pm] 


[ 6714 - 01 ] 

5 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given 
that at 3:50 p.m. on Friday, August 4, 
1978, the Federal Deposit Insurance 
Corporation’s Board of Directors met 
in closed session, by telephone confer¬ 
ence call, to issue a temporary cease- 
and-desist order against an insured 
State nonmember bank. 


In calling the meeting, the Board de¬ 
termined, on motion of Chairman 
George A. LeMaistre, seconded by Di¬ 
rector William M. Isaac (Appointive), 
that Corporation business required 
action on the matter on less than 
seven days' notice to the public; that 
no earlier notice of the meeting was 
practicable; and that the matter was 
appropriate for consideration in a 
closed Meeting, pursuant to subsec¬ 
tions (c)(6(. (0(8). and (c)(9)(A)(ii) of 
the “Government in the Sunshine 
Act” (5 U.S.C. 552b(c)(6). (c)(8). and 
(c)(9)(A)(ii)) f since the public interest 
did not require consideration of the 
matter in a meeting open to public ob¬ 
servation. 

Dated: August 4. 1978. 

Federal Deposit Insurance 
Corporation 
Alan R. Miller, 

Executive Secretary. 

CS-1611-78 Filed 8-7-78; 3:23 pm] 


[ 6720 - 01 ] 

6 

FEDERAL HOME LOAN BANK 
BOARD. 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Vol. 43, No. 151, page 34574. Friday, 
August 4, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:3*0 a.m., 
August 9. 1978. 

PLACE: 1700 G Street NW., Sixth 
Floor, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Franklin O. Bolling. 202-377-6677. 

CHANGES IN THE MEETING: The 
following item has been added to the 
agenda for the open meeting: 

Consideration of Federal Home Loan 
Bank Dividend Policy. 

No. 172, August 7, 1978. 

[S-1612-78 Filed 8-7-78; 3:23 pm] 


[ 7590 - 01 ] 

7 

NUCLEAR REGULATORY COM¬ 
MISSION. 
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SUNSHINE ACT MEETINGS 


TIME AND DATE: Wednesday. 
August 9. 1978. 

PLACE: Chairman’s Conference 

Room. 1717 H Street NW., Washing¬ 
ton. D.C. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

lrp.m.: Discussion of Motion in Seabrook 
Adjudication (approx. 2 hrs) (Closed—Ex¬ 
emption 10) (Tentative). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee. 202-634-1410. 

ADDITIONAL INFORMATION: At 
the beginning of the scheduled meet¬ 
ing. the Commission will be asked to 
vote to hold this meeting on less than 
one week’s notice, and to vote to close 
the meeting under Exemption 10 (ad¬ 
judicatory information). 

Walter Magee 
Office of the Secretary. 

August 4.1978. 

[S-1610-78 Filed 8-7-78; 3:23 pm] 


[ 6320 - 01 ] 

8 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 2:00 p.m., August 
17. 1978. 

PLACE: Room 1011, 1825 Connecticut 
Avenue NW.. Washington, D.C. 20428. 

SUBJECT: Dockets 33112 and 33136, 
TXI-National Acquisition Case and 
North Central-Southern Merger Case. 

STATUS: Closed. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, The Secretary, 
202-673-5068. 


SUPPLEMENTARY INFORMATION: 
This meeting will concern the discus¬ 
sion of three issues involved in these 
acquisition and merger cases. First, 
the Board will discuss the Bureau of 
Consumer Protection’s request that 
the Board consider whether or not 
there are reasonable grounds for dock¬ 
eting an enforcement complaint that 
TXI has violated provisions of federal 
law or regulation within the Board’s 
jurisdiction. Second, the Board will 
discuss TXI’s announced intention of 
acquiring up to 25 percent of Nation¬ 
al’s voting securities and placing them 
in a voting trust for the pendency of 
its control application. Finally, the 
Board will discuss the question of how 
to proceed with both applications for 
approval. The meeting will be likely to 
involve disclosure of investigatory in¬ 
formation compiled for law enforce¬ 
ment purposes. Public observation of 
the discussion might result in prema¬ 
ture disclosure of the Board’s enforce¬ 
ment plans and strategies which could 
lead to activity which would interfere 
with the Board's enforcement and 
other regulatory responsibilities. Fi¬ 
nally, the discussion will involve how 
the agency should proceed with 
formal cases of agency adjudication. 
Public observation of the discussion 
could lead to premature disclosure of 
agency strategy resulting in activity 
which would impede the agency’s dis¬ 
position of these matters. Accordingly, 
the following Members have voted 
that this meeting will involve a discus¬ 
sion of investigatory records compiled 
for law enforcement purposes the dis¬ 
closure of which would interfere with 
enforcement proceedings, disclose in¬ 
formation the premature disclosure of 
which would be likely to significantly 
frustrate implementation of proposed 
agency action and specifically concern 
the initiation, conduct or disposition 


by the agency of a particular case of 
formal agency adjudications within 
the meaning of the Exemptions pro¬ 
vided by 5 U.S.C . 552 b(c) (7)(A), 9(B) 
and 10 and 14 CFR §310b.5(7) (A). 
9(B) and (10) and that the meeting 
may be closed to public observation. 

Chairman Alfred E. Kahn 
Vice Chairman G. Joseph Minettl 
Member Richard J. O’Melia (by telephone 
to the Secretary) 

Member Elizabeth E. Bailey (by telephone 
to the Secretary) 

PERSONS EXPECTED TO ATTEND 

Board Members—Chairman. Alfred E. 
Kahn; Vice Chairman. G. Joseph Minetti; 
Member. Richard J. O Melia; Member, 
Elizabeth E. Bailey. 

Assistant to Board Members—Mr. Mike 
Roach. Mr. James, Mr. Elias Rodriguez, 
Mr. David M. Klrstein. 

Office of the Managing Director.—Mr. 

Dennis Rapp, Mr. John Hancock. 

Office of the General Counsel.—Mr. Phil 
Bakes, Mr. Gary Edles, Mr. Dan Campbell, 
Ms. Mary Allendorfer. 

Bureau of Consumer Protection.—Mr. 
Rueben Robertson, Mr. John Golden, Ms. 
Mary Downs. 

Bureau of Pricing and Domestic Aviation.— 
Mr. Michael E. Levine. Ms. Barbara Clark. 
Mr. Paul Gretch. Mr. Steven Carrier. Mr. 
Bruce Levine, Mr. Sandy Rederer. Mr. 
Richard Hirst, Mr. Alexander Millard. 
Bureau of International Affairs.—Mr. 
Donaly Farmer. 

Office of the Secretary.—Mrs. Phyllis T. 
Kaylor. Ms. Deborah A. Lee. 

General Counsel Certification 

I certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c) (7)(A). 9(B) and 10 and 14 CFR 
§ 310b.5(7)(A), 9(B) and (10) and that 
the meeting may be closed to public 
observation. 

Philip J. Bakes, Jr., 
General Counsel. 
(S-1614-78 Filed 8-7-78; 3:23 pm] 
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[ 4710 - 09 ] 

[PUBLIC NOTICE 620] 

DEPARTMENT OF STATE 

FISHERY CONSERVATION AND MANAGEMENT 
ACT OF 1976 

Applications for Pormits to Fish Off tho Coasts 
of tho United States 

The Fishery Conservation and Man¬ 
agement Act of 1976 (Pub. L. 94-265) 
(the “Act") provides that no fishing 
shall be conducted by foreign fishing 
vessels in the Fishery Conservation 
Zone of the United States after Febru¬ 
ary 28, 1977, except in accordance with 
a valid and applicable permit issued 
pursuant to section 204 of the Act. 

The Act also requires that all appli¬ 
cations for such permits be published 
in the Federal Register. 

Applications for fishing during 1978 
have been received from the Govern¬ 
ments of France and Japan, and are 
published herewith. 

Dated: July 26. 1978. 

James A. Storer, 
Director, Office of 
Fisheries Affairs. 


THE UNITED STATE* Of AMERICA 
OCPWTOCNT CP COWERCE 

NATIONAL OCEANIC ANO ATMOSPHERIC ADMINISTRATION 

APPLICATION fW VCSSEl PEWIT* TO HSH WITHIN THE 
HSHEAT CONSERVATION ZONE Of THE UNITED STATE* 


NO. _ 

In accordance with the crovir.onj 0 P tho fishery Conservation and Mjnfrjment Act of 

1976, tho Gcv«mn*nt of FRANCE ___ 

here&y suhoitt thlt aecl»eaticn 'or pewits for vessels wooer it* •ur'io'iczion :o fitn 
Within tho fishery C 0 n*erv»tl©n Ion* of the United States. or heyonc that rone for tr-aaroaous 
soec’es or Continental Sbolf flthory resources s'uhject to tho Jurisdiction of tho 
United Sum. Our in* the year 1978. 

Pishing Vessel Identification Por*» will he suttritted in sucoert of this application._ 

The fishery oi«ns. species, end utch ccntenoleted for vessels of the FRENCH FLAG 
flee *r* 4} follows: 



X 
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g-flCNS i *SEci :^gVT!f!CA7TQW PQW» (rcaSTgQ No. fe-7&-0003 

visual r<3«nti- 

1. iiaa of Venal islands TV _ j. fi« r (Call Sign) r * j o _ 

3. Tye* of VMS.! STtM-7KA*lS* _ A. UngtJl •*-**<> » _ 

RS355 

5. Gross Tcnntge 1*96, >7 g. N.t Tonwace 669.15 7. SoeaO i knots) /5,5 

8. Owner'i '(**. and AcdrtSS SOCISTS HOUVZLUT OB PtCHtS LOIffTAINSS _ 

8, roe Corneille 33300 bokdcaox 

?. Types of ^“OCtss'ng Eovlr**nt Flaeh treexer, fiah meal plant, fish oil plant, 
fllleter, header, eriacerstor. 


10. ffsften.s for Which Permit is 9«unu<: 


f unary 

, SIAM 

Tirse? Secies 

5eir To !« 'Jstd 

CAtCfiifd 

Activity 

Prsc.tiloe ffstr Suecort 

sou 

Atlantic SqvSd 

Sotcoo eravl 

M 

X 



Short-Finned 
Squid (Xllex) 

Hid water trawl 

X 

X 



11. Art Fishing Activities t*cuas:«d In Sucecrt of V.ss.lf of « Different Flag: 


lT7 Ho £T Yas (If ft. Attach suoplemental meet shewing fTag of otht* MtuU, 
fishery. toec tt, Quantities, dates. locations and sotcific 
activities reauested.) 


FISIVS VESSEL IDENTIFICATION FOAM (FOREIGN) HO. ■M-7A-//7r 


1, 

*ar.e of Vessel nadayoshi HARO NO. 20 

2. 

Vessel Identl- 

fler (Call Siqn) JHIJ 

3. 

Tvae of Vessel Longliner 

4. 

Lenqth 47 

5. 

Gross Tonnaae 345 6. Net Tonnaqe 

180 

Maximum 

7. Speed (knots) 12 

8. 

Owner's Name and Address TOKA I CYOGYO CO. 

.LTD 



1-5-5 MISAXJ M1UFA-SHI KANAGAWA-KEH 



9. 

Tvoes of Processinq Equipment Flash Freezer 






10. 

Fisheries for Which Permit Is Requested: 




Fishery 

| Target Species 

Gear To 8e Used 

Activity 

Catching Processing Other Surrcrti 

ABS 


Pelagic longline 

X 


1 



Pelagic Longline 

X 





• 



j 


11. Are Fishing Activities Requested In Support of Vessels of A Different Flag: 

/JTso ^Yes (If yes. attach supplemental sheet showing flag of other vessels, 
fishery, species, quantities, dates, locations and specific 
activities requested.) 


rare rasa amnctTior fay. (rcreKsO 


» fk-7&'OO Q4 


I. !!aae of Vrs acI 

3. Tn>e.9f.7n&A 
5. Gzoci Todsbcb 


»BE7? 

Stern Trailer 
I.59B tnx. 


• IUuftl_W5uUIiSt 

(Call sign) 


F.J-.T.P. 


4. LnnrtB 
a ax la 


85,25 i 


, K*» r Tonnage 3 6?I tX 


7.Kaxisea 13 Sis 
Sanod (knots) 


6. Qvagt r&M guv) .A4teca» * 


S.A. "NCRMAKDIE PECHE* 

58, Avor.ua P. Bortbolot - ICOQO CAE S (Franco) 


9. Typna of Prpenssing Equippont x 2 hoaritor.ts1 flash freezer 
4 vertical flash 



3 fillet earing ans chine 
6 tfviscerstoring saschine 
I fish seal plant buls chine 


(x) These s&sehines are on board vessel bat will not be ased for this kind of 
fishing work. 


ID. Fl2kSii£. r 9t.Vl4gh_Pgg4t. 4 q jgagiulgi.* 


: Fishery 
: PI ana 

Target Species 

: 

‘Gear To Be Used 

} 

t Act! 

sCatohicg 

| 

v i t y 

Processing Other Support 

! S Q 0 

Atlantic Squid 

: 

* EoUoD-Travl 

i t 

t i 

1 

i 


77 tonr.oe 

• Hid-Vater Travl 

X 

X t 


Short-Finned 

s 

t 

i t 

• i 

: 

t t 

Squid (Illex) 

t 

i 

i 

i 

t 

t 

i 

t 

X l 

X X 

1 A 

I t 

l * 

x i 

: t 

t 

; 

: 

X 

i 

s 

t 

t 


II. Are Fishing Activities Requested in Support of Vessels of a Different Flag : 

Ho tl] (If yes, attach sqpplsvental sheet showing flag of other vessels, 

fishery, species, cuar.tltie*, dates, location and specific 
activities requested) 


FIS-ING VESSEL NOTIFICATION FORM (FOREIGN) MO. JA“ 73 ~/ 27 b 


1. 

Hare of Vessel 

KYOE1 

MARU NO. 3 2 . 

Vessel Identl- 

fier (Call Sign) JJEL 

3. 

Type of Vessel 

Longli 

ner 4, 

lenath 48 

5. 

Gross Tonnage 

285 

6. Net Tonnage 141 

Manmum 

7. Speed (knots) 13,46 

8. 

Owner's Mane and Address 

XYOE1 SUISAN CO., LTD 


5012 MUROTOMISAXI-CHO MUROTO-SHI KOCHI-KEN 

9. types of Processing Equipment Plash Freezer 


10. Fishe-les for Which Permit is Requested: 


Frs'ery 

Target Species 

1 Gear To 9e Used 

Activity 

Catching Processing Other Surtortl 

ABS 


Pelagic longline 

X 


1 



Pelagic Longline 

X 




• 






11. Are Fishing Activities Requested in Support of Vessels of a Different Flag 

/ffto /TYps (If y«s. Attach supplemental sheet showing flag of other vessels 
fishery, species, quantities, dates, locations and specific 
activities requested.) 


> 
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NOTICES 


flS-I'IG VESSEL 10E*1!F!CAT|e» F0KM (FOMtM) 


«■> m-7A- /277 


Vessel Wthti* jpjc 

1. Mane c t Vessel YASU **»» wo ‘ 8 _2- f«*f (Call Signl^^- 

3. Type of Vessel Longiiner _*• Length -- 

5. Gross Tonnage 299 6. Net Tonnage 131 _ 7. Speed (knots) 1J_J- 

8. Owner's tan* and Address «»■»« YA5U0KA _ 

2790 MPROTSU MUPOTO-SHI KOCHI-KEN--- 

9. Types of Processing Equipment Flash freezer ______— 


f:sh::is yessf. iotitificaticm form (foreign) ho. JA ~t 27 *l - 

Vessel Identi- 

, «a-,e of Vessel mas A maru no. 13 _2. tier (Call Sign)_££H£_ 

*3. Type of Vessel tony liner _— 4- l*"9^ — - 

5. Gross Tonnage 300 6. Met Tonnage i»- ?. Speed (Knots)**^ 

8. ™» Stress ^XEI GYOGYO CO. , LTD - 

452 UK1TSU ML’ROTO-SH I KOCHI-KEN _____ 

9. Types of Processing Equipment Flash Freezer ___ 


10. Fisheries for Which Permit is Requested: 


FiS*e'y 

Target Species 

Gear To Se Used 

Activity 

Catching Processing Ct»»e«* Surrort' 

ABS 


Pelagic lor.glme 

Pelagic Longline 

X 

X 


1 


11. Are Fishing Activities Requested In Support of Vessels of a Olfferent Flag: 




/-Pits (If yes. attach supplemental sheet shoeing fl«9 0 * * 
—^ fishery, species, quantities, dates, locations and specific 

activities requested.4 


10. Fisheries for Which Permit is Requested: 


Fishery 

Target Species 

Gear To Se Used 

Activity 

Catching Processing Other S-cccrtl 

ABS 


Pelagic longline 

Pelagic Longlife 

X 

X 


i 


11. Are Fishing Activities Requested In Support of Vessels of a Different Flag: 


/Wo /~7Us (If yes, attach supplemental sheet showing flag of other vessels, 
fishery, species, quantities, dates, locations and sped ic 

reautsted.1 


f:sh:\g vessel iolitificaticm form (foreign) 

TAKE MARU MO. 31 


0 . JA- 7 &-/Z 7 & 


1. Mare of Vessel 
3. Type of Vessel 
5. Gross Tonnage _ 


Longlinor 


Vessel Identi- 
2. fler (Call Sign) JMKP 


4. Length < fl M 
FexTcya 


299 


6. Net Tonnage 152 7. Speed (knots) 13 - 02 


8. Owner's Marne and Address RAROJT OKT 


500 OKITSU KUROTO-SHI KOCHI -KEN 


9. Types of Processing Equipment flash Freezer 


10. Fisheries for Which Permit Is Requested; 


Fishery 


Target Species 


Gear To 3e Used 


Pelagic longline 
Pelagic Longlife 


Activity 

CatcMog Processing Other Succor11 


11. Are Fishing Activities Requested in Support of Vessels of a Different Fla? 

/W'to /TTes (If y«. attach supplemental sheet showing flag o' other vessels . 

fishery, species, quantities, dates, locations and specific 
activities requested.) 


FISHING VESSEL IDENTIFICATION FORM (FOREIGN) 
NAKA MARU NO. 38 


HO. 


1. Na-e of Vessel 
3. Type of Vessel Longliner 


299 


5. Gross Tonnage 
8. Owner’s Mare and Address 


. 6. Met Tpnr.age 


2. fier (Call Sign) 

SmBS 

153 


M)-73-^3o 

JRSK 


Vessel Identi¬ 
fier (( 

Length 


hd/n'-’ua 
7. Speed (knots) . 


KAKAMARU GYOGYO CO., LTD 


2-9-2 CHUO-MACH1 NAKAMINATO-SHI IBARAGI-KEN 


9. Types of Processing Equipment Flash Freezer_ 


10. Fisheries for Which Permit is Requested: 


Fishery 


Target Species 


Gear To 3e Used 


Pelagic longline 
Pelagic Longline 


Activity 

Catching Processing other Support 


n. Are Fisning Activities Requested in Support of Vessels of a Different Flag: 

/J'<o 


/"7Yes (If yes, attach supplemental sheet showing flag of other vessels, 
fishery, species, quantities, dates, locations and spec. 1C 
activities requested.) 
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F!*iOO Vtssa IDENTIFICATION FORM (FOREIGN) 
SEISYU KARU NO. 17 


NO. 




1. Nare cf Vessel , 

3. Tyre of Vessel Long liner" 


5. Gross Tonnage a 


. 6. Net Tonnage 


Vessel Itfentf- 

_2. fier (Call Sign) JK *° 

_ 4. Length 51 m 

197 


Pi*- 77” 

7. Speed (knots) 11 


8. Owner's and Address YQSUKE ^aguchi 


3375-1 TASOURA NAN5E1-CHO WATARAI-GUN MJE-KEM 


9. Types of Processing Egui?5«flt Plash Preeaer 


10. fisheries for Which Permit Is Requested: 


Fishery 

Target Species 

Gear To 3* Used 

Activity 

Catching Processing Other Support! 

A3S 


Pelagic longline 

Pelagic Longlina 

X 

X 


! 

1 

■ 

1 


11. Are Fishing Activities Requested In Support of Vessels of a Different Flag: 




/“7Yes (If yes, attach supplemental sheet showing flag of other vessels, 
^ fishery, species, quantities, dates, locations and specific 
activities requested.) 


f:<w;\g vessel identification form (foreign) «o. ^'76>~/23 (L— 

Vessel Identl- 

1 Hr* of Vessel taiyo karu so. 55 2. fier (Call Sign)_ JN*Q __ 

’ . .W 44 M 

3. Type Of Vessel to^Uncj _*• - 

5. Gross Tonnage 285 6. Net Tonnage *2i: _ 7 - Speed (knots) LLJ— 

8. Owner's Nare and Address takiguchx gycgyo co., ltd - 

16 KITAHAHA POOR! YAI2U-SHI SHIZUOKA-KEN 

9. Types of Processing Equipment Plash Freezer, _ 


f:sh:\g vessel icen-ificaticn fgp.m (foreign) 


w. JV-&-/Z&3 

1. flAra of Vessel DA1TO MARU NO. 28 

2. 

Vessel Idtntf- 

fier (Call Sign) JQSW 

3. Type of Vesiel Lcngliner 

4. 

46.45 M 

Length _ 

5. Grets Tannace 344 6. Net Tornaqe 

179 

Kalrmu? 

7. Speed (knots) 


8. ft-wr'c Name and Address 6**™ C0 - LTD 

4-22-6 T5UXUI CHUO-ITO TOKYO 


9. Types of Processing Equipment riash Froezer 


10. Fisheries for Which Permit is Requested: 


Fishery 

Ta-get Species 

Gear To 3e Used 

Activity 

Catching Processing Other Support 1 

A9S 


Pelagic longline 

Pelagic Longline 

X 

X 


1 


11. Are Fishing Activities Requested in Support of Vessels of a Olfferent Flag: 


/W'lo /”7Tes (If yes, attach supplemental sheet showing flag of other vessels, 
fishery, species, quantities, dates, locations and specific 
activities requested.) 

% 

fishing vessel ikhtificatim fop.'i ( hfc :- si ) w. JA '73 

,f v.„.i KATS,JE1 ">*» 18 2. fSPltlfTsfcl ”” 

44 M 

3. Type Of Vessel Lor,?liner __ 4. length _. 

-- 

5. Gross Tonnage 299 6. Net Tonnage i5F 7. Speed (*nots) 21 _ 

8. Owner's Nam* and Address haneda suisan CO.. LTD _ 

172-5 URAWA-CHO KUSHIKINO-SHI XAGOSHIKA-KEN 

9. Types of Processing Equipment Flash Freezer __ 


10. Fisheries for Which Permit is Req-ested: 


Ffsrery 

Target Species 

Gear To 2« Used 

Activity 

Catching Processing Other Support! 

ABS 


Pelagic longline 

Pelagic Longline 

X 

X 




11. Are Fishing Activities Requested In Support 0f Vessels of a Different Flag: 


[$'\0 


r7 v es (If yes. attach supplemental sheet showing flag of other vessels, 
fishery, species, quantities, dates, locations and specific 
activities requested.) 


10. Fisheries for Which Permit is Requested: 


Fishery 

Target Species 

Gear To 3e Used 

Activity 

Catching Process*^ Other Succortl 

ASS 


Pelagic longline 

Pelagic Longline 

X 

X 


1 

1 

1 

» 


11. Are Fishing Activities Requested in Support of Vessels of a Different Flag: 

/W"o /Tfes (If yes, attach supplemental sheet showing flag of other vesia'i. 
*“ — fishery, species, quantities, dates, locations and specific 

activities requested.) 


CFR Doc. 78-22121 Filed 8-8-78; 8:45 ami 
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PROPOSED RULES 


[6355-01] 

CONSUMER PRODUCT SAFETY 
COMMISSION 

[16 CFR Part 1118] 

INVESTIGATIONS, INSPECTIONS, AND INQUIR¬ 
IES UNDER THE CONSUMER PRODUCT 
SAFETY ACT 

Propoted Nonadjudicative Rules of Procedure 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Proposed rules. 

SUMMARY: In this document, the 
Commission is proposing rules to 
govern the scope and conduct of inves¬ 
tigations. inspections, and inquiries 
under the Consumer Product Safety 
Act. as well as procedures for dispos¬ 
ing of matters by consent order agree¬ 
ments. The proposed rules are intend¬ 
ed to provide the Commission with an 
effective and efficient method of con¬ 
ducting investigations, inspections, 
and inquiries and to inform the public 
about the Commission’s procedures 
and the safeguards available during 
such activities. 

DATES: Comments concerning these 
proposed rules should be received by 
September 22, 1978. Comments re¬ 
ceived after the expiration of the com¬ 
ment period will be considered to the 
extent practicable. The Commission 
proposes that these rules become ef¬ 
fective immediately upon their publi¬ 
cation in final form in the Federal 
Register. 

ADDRESSES: Written comments, 
preferably in five (5) copies, should be 
submitted to the Secretary, Consumer 
Product Safety Commission, Washing¬ 
ton, D.C. 20207. All material which the 
Commisssion has that is relevant to 
the proposed rules may be seen in, or 
copies obtained from, the Office of the 
Secretary, Third Floor, 1111 18th 
Street NW., Washington. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Ronald G. Yelenik. Consumer Prod¬ 
uct Safety Commission, 5401 West- 
bard Avenue, Washington, D.C. 
20207, 301-492-6629. 

SUPPLEMENTARY INFORMATION: 
The Commission is proposing these 
rules in order to provide uniform pro¬ 
cedures to govern the conduct and 
scope of investigations, inspections, 
and inquiries to determine whether 
there has been compliance with the 
Consumer Product Safety Act (15 
U.S.C. 2051. et seq.) (the “Act”) and 
the standards, rules, and regulations 
issued under the Act. The rules set 
forth the manner in which duly desig¬ 
nated officers or employees of the 
Commission are authorized to enter 
and inspect premises, to have access to 


and copy documentary evidence, and 
to obtain information for the purposes 
set forth in § 1118.1(a). The following 
compulsory processes to obtain infor¬ 
mation are provided for: Subpenas: in¬ 
vestigational hearings; depositions; 
written interrogatories; and general or 
special orders.The proposed rules also 
describe the rights of witnesses and 
describe the procedure for motions to 
limit or quash the subpenas and gener¬ 
al and special orders listed in the pre¬ 
ceding sentence. 

On November 30, 1977, the Commis¬ 
sion issued its final procedures for in¬ 
vestigations, inspections, and inquiries 
under the Flammable Fabrics Act, 16 
CFR Part 1605 (42 FR 61020). Many of 
the provisions of these proposed rules 
are similar to the Flammable Fabrics 
Act rules and reflect the public com¬ 
ments submitted during the comment 
period for those rules. The Commis¬ 
sion discussed the major comments in 
the preamble to the final Flammable 
Fabrics Act rules. Persons interested 
in commenting on these proposes Con¬ 
sumer Product Safety Act rules may 
wish to read the comments submitted 
on the Flammable Fabrics Act rules. 
The comments may be examined in 
the Office of the Secretary. Third 
Floor, 1111 18th Street NW.. Washing¬ 
ton. D.C. 20207. 

Because these are procedural rules, 
the provisions of the Administrative 
Procedure Act regarding public com¬ 
ment and publication of a rule 30 days 
before its effective date do not apply. 
However, the Commission has decided 
to solicit public comment on these 
rules for 45 days in order to have the 
benefit of diverse views before issuing 
final rules. 

The Commission believes it is impor¬ 
tant that these rules take effect as 
soon as possible to facilitate more effi¬ 
cient and effective investigations, in¬ 
spections, and inquiries under the 
Consumer Product Safety Act. There¬ 
fore the Commission is proposing that 
they become effective immediately 
upon publication in final form. 

Accordingly, pursuant to the provi¬ 
sions of the Consumer Product Safety 
Act (sections 5, 16, 19, and 27), Pub. L. 
92-573. 86 Stat. 1211. 1224, and 1227, 
as amended by Pub. L. 94-284, 90 Stat. 
509, the Commission proposes to add a 
new Part 1118 to title 16 as follows: 

PART 1118—INVESTIGATIONS, INSPECTIONS, 

AND INQUIRIES UNDER THE CONSUMER 

PRODUCT SAFETY ACT 

Subpart A—Pro<#dur«» fot Investigations, 
inspections, and Inquiries 

1118.1 Definitions, initiation of inspec¬ 
tions, and delegations. 

1118.2 Conduct and scope of inspections. 

1118.3 Compulsory processes and the serv¬ 
ice thereof. 

1118.4 Subpenas. 


Sec. 

1118.5 Investigational hearings. 

1118.6 Depositions. 

1118.7 Rights of witnesses at investigation¬ 
al hearings and of deponents at deposi¬ 
tions. 

1118.8 Written interrogatories. 

1118.9 General or special orders seeking in¬ 
formation. 

1118.10 Motions to limit or quash subpenas 
and general or special orders and delega¬ 
tion to modify terms for compliance. 

1118.11 Remedies for failure to comply 
with compulsory processes. 

1118.12 Nonexclusive delegation of power. 

Subpart^—Content Order Agreements 

1118.20 Procedures for consent order 
agreements. 

Authority: Sec. 5, Pub. L. 92-573. 86 Stat. 
1211 (15 U.S.C. 2054); Sec. 16. Pub. L. 92- 
573. 86 Stat. 1222 (15 U.S.C. 2065);Sec. 19, 
Pub. L. 92-573, 86 Stat. 1224 (15 U.S.C. 
2068); Sec. 27. Pub. L. 92-573, 86 Stat. 1227 
(15 U.S.C. 2076); as amended by Pub. L. 94- 
284. 90 Stat. 509. 

Subpart A—Procedures For Investigations, 
Inspections, and Inquiries 

§ 1118.1 Definitions, initiation of inspec¬ 
tions, and delegations. 

(a) Definitions . For the purpose of 
these rules, the following definitions 
apply: 

(1) An “investigation” under these 
rules is an undertaking by the Com¬ 
mission to obtain information for im¬ 
plementing. enforcing, or determining 
compliance with the consumer Prod¬ 
uct Safety Act (15 U.S.C. 2051, et seq.) 
and the regulations, rules, and orders 
issued under that act. The term inves¬ 
tigation includes, but is not limited to, 
inspections (§1118.2), investigational 
hearings (§1118.5), and inquiries, em¬ 
ploying subpenas (§1118.4), deposi¬ 
tions (§1118.6), written interrogatories 
(§1118.8), and general or special 
orders (§ 1118.9). 

(2) The term “firm” means a manu¬ 
facturer, private labeler, distributor, 
or retailer of a consumer product. 

(3) The term “Commission" means 
the Consumer Product Safety Com¬ 
mission. 

(4) The term “Act” means the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2051, et seq.) 

(5) The definition of the terms set 
forth in section 3 of the Consumer 
Product Safety Act (15 U.S.C. 2052) 
shall apply to this part 1118. 

(b) Initiation of inspections. An in¬ 
spection as described in § 1118.2 is ini¬ 
tiated when the Commission or its del¬ 
egate authorizes the issuance of a 
written notice of inspection, described 
in § 1118.2(c). Investigations and in¬ 
quiries will be initiated by the Com¬ 
mission in such manner as it deems 
proper. 

(c) Delegations of authority. The 
Commission hereby delegates to the 
Associate Executive Director for Com¬ 
pliance and Enforcement; the Solici- 
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tor; the Directors of the Divisions of 
Enforcement, Product Defect Correc¬ 
tion, and Regulatory Management; 
and the directors of area offices, the 
power to initiate inspections in the 
same manner as the Commission. 

§ 1118.2 Conduct and scope of inspections. 

(a) After an inspection is initiated as 
set forth in § 1118.1, an officer or em¬ 
ployee duly designated by the Com¬ 
mission shall issue the notice of in¬ 
spection (hereinafter, notice). Upon 
presenting the notice, along with ap¬ 
propriate credentials, to the person or 
agent in charge of the firm to be in¬ 
spected, the Commission officer or em¬ 
ployee is authorized for the purposes 
set forth in § 1118.1(a): 

(1) To enter, at reasonable times, 
any factory, warehouse, or establish¬ 
ment in which consumer products are 
manufactured or held, in connection 
with distribution in commerce, or any 
conveyance being used to transport 
consumer products in connection with 
distribution in commerce; and 

(2) To inspect, at reasonable times 
and in a reasonable manner, any con¬ 
veyance or those areas of the factory, 
warehouse, or establishment where 
consumer products are manufactured, 
held, or transported and which may 
relate to the safety of those products; 
and 

(3) To have access to and copy, all 
records, books documents, papers, 
packaging, or labeling (i) required by 
the Commission to be established, 
made or maintained; or (ii) showing or 
relating to the production, inventory, 
testing, distribution, sale, transporta¬ 
tion, importation, or receipt of any 
consumer product; or (iii) that are rel¬ 
evant to determining whether any 
person or firm has acted or is acting in 
compliance with the Act and regula¬ 
tions, rules, and orders promulgated 
under the Act; and 

(4) To obtain: (i) Information, both 
oral and written, concerning the pro¬ 
duction, inventory, testing distribu¬ 
tion, sale, transportation, importation, 
or receipt of any consumer product, 
and the organization, business, con¬ 
duct, practices, and management of 
any person or firm being inspected 
and its relation to any other person or 
firm; (ii) samples of items, materials, 
substances, products, containers, pack¬ 
ages and packaging, and labels and la¬ 
beling; and (iii) information, both oral 
and written, concerning any matter re¬ 
ferred to in the Act and these rules. 

(b) A separate notice shall be given 
for each inspection, but a notice is not 
required for each entry made during 
the course of the same inspection. 
Each inspection shall be commenced 
at and completed within a reasonable 
period of time. 

(c) The notice of inspection shall in¬ 
clude: the name and address of the 


PROPOSED RULES 

person or firm being inspected; the 
name and title of the Commission offi¬ 
cer or employee; the date and time of 
the anticipated entry; pertinent ex¬ 
tracts from the statutory provisions 
upon which the right to access is 
based; pertinent extracts from § 1118.2 
of these rules setting forth the author¬ 
ity of Commission officers or employ¬ 
ees and the types of information and 
items they are authorized to obtain; a 
statement which sets forth the pur¬ 
poses of the inspection and the nature 
of the information and items to be ob¬ 
tained and/or copied; and a statement 
that those from whom information is 
requested should state in writing 
whether any of the information sub¬ 
mitted is believed to contain or relate 
to a trade secret or other matter 
which should be considered by the 
Commission to be confidential in ac¬ 
cordance with section 6(a)(2) of the 
Act (15 U.S.C. 2055(a)(2)) and whether 
any of the information is believed to 
be entitled to exemption from disclo¬ 
sure by the Commission under the 
provisions of the Freedom of Informa¬ 
tion Act (5 U.S.C. 552) and the Com¬ 
mission’s regulations under that Act, 
16 CFR Part 1015 (42 FR 10496, Feb¬ 
ruary 22, 1977) or as amended. Any 
statement asserting this claim of con¬ 
fidentiality must be in writing, and 
any request for exemption of the in¬ 
formation from disclosure must be 
made in accordance with the Commis¬ 
sion’s Freedom of Information Act 
regulations, 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend¬ 
ed. 

(d) If upon being presented with a 
notice by an officer or employee duly 
designated by the Commission, the 
person or agent-in-charge of the firm 
being inspected fails or refuses to 
allow entry or inspection, to provide 
information, to allow access to or the 
copying of records, or to provide sam¬ 
ples as provided in these rules, the of¬ 
ficer or employee shall leave the prem¬ 
ises, and the Commission shall take 
any appropriate action, including but 
not limited to. seeking an ex parte 
search warrant and/or taking other 
suitable administrative or legal action. 
If the person or agent in charge re¬ 
fuses to accept the notice upon its 
presentation, the officer or employee 
shall affix the notice to a public en¬ 
trance way on the premises, and this 
shall constitute presentation of the 
notice. 

§1118.3 Compulsory processes and the 
service thereof. 

(a) In addition to or in lieu of autho¬ 
rizing the issuance of a notice, the 
Commission may elect to seek an ex 
parte search warrant or use any other 
reasonable means to initiate investiga¬ 
tions. inspections, or inquiries to 
obtain information for the purposes 
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set forth in § 1118.1(a), including but 
not limited to: 

(1) Subpenas; 

(2) Investigational hearings; 

(3) Depositions; 

(4) Written interrogatories; and 

(5) General or special orders. 

(b) Service of notice in connection 
with any of the compulsory processes 
in § 1118.3(a) shall be done: 

(1) By personal service upon the 
person or agent-in-charge of the firm 
being investigated, inspected or in¬ 
quired of; or 

(2) By mail (registered or certified) 
or delivery to the last known residence 
or business address of anyone being in¬ 
vestigated, inspected or inquired of; or 

(3) In the case of general or special 
orders where personal service, mailing 
or delivery is impractical or has been 
unsuccessful, service may also be ef¬ 
fected by publication in the Federal 
Register. 

(c) The date of service of any form 
of compulsory process shall be the 
date on which the document is mailed, 
delivered in person or published in the 
Federal Register. Whenever a party 
is required or permitted to act within a 
prescribed period after service of a 
document and the document is served 
by mail, three (3) days shall be added 
to the prescribed period. In computing 
a period of time, the day from which 
the time begins to run shall not be in¬ 
cluded. The last day of the period 
shall be included, unless it is a Satur¬ 
day, Sunday or legal holiday, in which 
event the period runs until the end of 
the next day that is not a Saturday, 
Sunday or legal holiday. 

(d) These rules shall be referred to 
in any notice of compulsory process 
served upon a person or firm. 

(e) Anyone submitting information 
in response to any of the compulsory 
processes referred to in § 1118.3(a) 
should state whether any of the infor¬ 
mation submitted is believed to con¬ 
tain or relate to a trade secret or other 
matter which should be considered by 
the Commission to be confidential in 
accordance with section 6(a)(2) of the 
Consumer Product Safety Act (15 
U.S.C. 2055(a)(2)) and whether any of 
the information is believed to be 
exempt from disclosure by the Com¬ 
mission under the provisions of the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission’s regulations 
under that Act, 16 CFR Part 1015 (42 
FR 10490, February 22, 1977) or as 
amended. Any claim of confidentiality 
must be in writing, and any request 
for exemption from disclosure must be 
made in accordance with the Commis¬ 
sion’s Freedom of Information Act 
regulations. 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend¬ 
ed. 
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§1118.4 Subpenas. 

The Commission may issue to any 
person or firm a subpena requiring the 
production of documentary evidence 
(subpena duces tecum) and/or attend¬ 
ance and testimony of witnesses (sub¬ 
pena ad testificandum) relating to any 
matter under investigation. Proce¬ 
dures regarding compliance with sub- 
penas and motions to limit or quash 
subpenas are provided for in § 1118.10. 

§ 1118.5 Investigational hearings. 

(a) The Commission may order, and. 
by subpena, may compel any person or 
firm to provide information at an in¬ 
vestigational hearing. These hearings 
shall be for the purpose of taking the 
testimony, under oath, of witnesses 
and receiving documents and other 
data relating to any subject under in¬ 
vestigation. The hearings shall be pre¬ 
sided over by the Commission, by one 
or more of its members, by an adminis¬ 
trative law judge, or by a duly desig¬ 
nated officer or employee, who shall 
be referred to as the presiding official. 
The hearings shall be stenographically 
reported, and the transcript shall be 
made a part of the record. 

(b) A Commissioner who participates 
in a hearing or other investigation* in¬ 
spection, or inquiry shall not be dis¬ 
qualified by reason of that participa¬ 
tion from subsequently sharing in a 
Commission decision in the same 
matter. 

(c) All investigational hearings shall 
be closed to the public, unless other¬ 
wise ordered by the Commission. 

(d) The release of the record of the 
hearing shall be governed by the Free¬ 
dom of Information Act (5 U.S.C. 552), 
the Commission’s regulations under 
that Act. 16 CFR Part 1015 (42 FR 
10490, February 22, 1977) or as amend¬ 
ed and/or other applicable laws or reg¬ 
ulations. 

§1118.6 Depositions. 

(a) The Commission may order and, 
by subpena, may compel testimony to 
be taken by deposition at any stage of 
any investigation. Depositions may be 
taken before any person designated by 
the Commission who has the power to 
administer oaths. The person before 
whom the deposition is taken shall put 
the deponent under oath. The testimo¬ 
ny given shall be reduced to writing by 
the person taking the deposition or 
under that person's direction and shall 
then be submitted to the deponent for 
signature unless the deponent waives 
the right to sign the deposition. All de¬ 
positions shall be closed to the public, 
unless otherwise ordered by the Com¬ 
mission. The release of the record of 
such depositions shall be governed by 
the Freedom of Information Act (5 
U.S.C. 552). the Commission s regula¬ 
tions under that Act. 16 CFR Part 
1015 (42 FR 10490. February 22, 1977) 


or as amended and/or other applicable 
laws or regulations. 

(b) Any changes in form or sub¬ 
stance which the deponent desires to 
make shall be entered in a separate 
document accompanying the deposi¬ 
tion and shall state the reasons for 
such changes. The deposition shall 
then be signed by the deponent, unless 
the deponent waives the right to sign, 
cannot be found, or is unable or re¬ 
fuses to sign. If the deponent does not 
sign’the deposition within 30 days of 
its submission to him or her, or such 
shorter time as the Commission may 
designate, the Commission designee 
shall sign it and state on the record 
the fact of the waiver of the right to 
sign or of the illness or absence of the 
deponent, or the deponent's inability 
or refusal to sign together with the 
reason, if any, given therefor. The 
deposition may be used in any admin¬ 
istrative or judicial adjudicative pro¬ 
ceeding. 

§ 1118.7 Rights of witnesses at investiga¬ 
tional hearings and of deponents at de¬ 
positions. 

(a) Any person or agent or officer of 
a firm who is required to produce doc¬ 
umentary evidence or give testimony 
as a witness at an investigational hear¬ 
ing conducted under provisions of 
§ 1118.5 or as a deponent at a deposi¬ 
tion taken under provisions of § 1118.6 
may be accompanied by an attorney or 
an official or employee of the person, 
or firm, who may act as counsel for 
the witness or the deponent. However, 
a person who is subpenaed to produce 
documentary evidence or give testimo¬ 
ny at an investigational hearing or 
deposition cannot act as counsel for 
another witness or deponent at the 
same proceeding. The term attorney 
refers to members of the bar of a Fed¬ 
eral court or the courts of any State or 
Territory of the United States, the 
Commonwealth of Puerto Rico, or the 
District of Columbia. The witness or 
deponent and his or her cousel may 
act as follows during the course of an 
investigational hearing or deposition: 

(1) A witness or deponent may 
confer, in confidence, with his or her 
counsel concerning any questions 
asked of the witness or deponent. If 
the witness or deponent or counsel ob¬ 
jects to a question, the objection and 
basis thereof shall be stated on the 
record. In the case of an objection 
based upon self-incrimination, the 
privilege must be asserted by the wit¬ 
ness or deponent. If a witness at an in¬ 
vestigational hearing refuses to 
answer a question or provide other in¬ 
formation, the presiding official shall 
have the authority to immediately 
order the witness to answer the ques¬ 
tion or provide the information re¬ 
quested. except in circumstances 
where an immediate ruling would be 


unwarranted and except where a re¬ 
fusal is based upon the privilege 
against self-incrimination. Otherwise 
all objections shall be ruled upon by 
presiding official at the time the ob^ 
jection is made. 

(2) Objections timely made under 
the provisions of § 1118.7(a) shall be 
noted on the record, shall be treated 
as continuing, and shall be preserved 
throughout the proceeding without 
the necessity of repetition during simi¬ 
lar lines of inquiry. 

(3) Except as provided by § 1118.7(a), 
counsel for a witness or a deponent 
may not interrupt the examination of 
the witness or the deponent by 
making objections or statements on 
the record. 

(4) Upon completion of the examina¬ 
tion. the witness or deponent may 
clarify on the record any of his or her 
answers, or if the witness or deponent 
is accompanied by counsel, the counsel 
may examine the witness or deponent 
on the record as to answers previously 
given. 

(b) Any person, agent, or officer w f ho 
Is required to appear in person at an 
investigational hearing or at a deposi¬ 
tion shall testify as to matters and in¬ 
formation known and/or reasonably 
available to the person or firm in¬ 
volved. 

(c) Any person, agent or officer who 
is compelled by subpena to appear in 
person at an investigational hearing or 
at a deposition shall receive the same 
fees and mileage allowances as are 
paid witnesses in the courts of the 
United States. 

(d) Any person, agent, or officer who 
is required to appear at an investiga¬ 
tional hearing or at a deposition shall 
be entitled to retain a copy of any doc¬ 
ument submitted by him or her and, 
upon payment of lawfully prescribed 
costs, shall be entitled to procure a 
copy of his or her own testimony as re¬ 
corded. 

(e) The presiding official shall take 
all necessary action to regulate the 
course of the hearing, to avoid delay 
and to assure that reasonable stand¬ 
ards of orderly and ethical conduct are 
maintained. The presiding official, for 
reasons stated on the record, shall im¬ 
mediately report to the Commission 
any instance in which counsel for a 
witness or a deponent has refused to 
comply with the presiding official’s di¬ 
rections or to adhere to reasonable 
standards of orderly and ethical con¬ 
duct in the course of the hearing. The 
Commission shall thereupon take 
whatever action the circumstances 
warrant. 

§ 1118.8 Written interrogatories. 

(a) The Commission may order any 
person or firm being investigated to 
answer written interrogatories. These 
interrogatories shall be answered by 
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the individual or by any agent or offi¬ 
cer of the firm who shall furnish in¬ 
formation on behalf fo the firm. The 
information provided shall be that 
which is known or reasonably availa¬ 
ble to the person or organization in¬ 
volved. A reasonable inquiry shall be 
made in order to obtain the informa¬ 
tion requested. 

(b) Each interrogatory shall be an¬ 
swered separately and fully in writing 
and under oath, unless it is objected 
to, in which event the reason for the 
objection shall be stated in lieu of an 
answer. The answers shall be signed 
by the individual or the officer or 
agent making them. The person, or 
firm upon whom the interrogatories 
have been served shall furnish the 
Commission a copy of the answers and 
objections, if any, within 30 days after 
service of the interrogatories or within 
any shorter time the Commission may 
designate. Interrogatories submitted 
hereunder are continuing, and require 
the person, or firm answering to file 
supplementary answers upon obtain¬ 
ing further or different information. 

§1118.9 General or special orders seeking 
information. 

The Commission may require by the 
issance of general or special orders any 
person or firm to submit in writing 
any reports and answers to questions 
as the Commission may prescribe. The 
reports or answers shall be made 
under oath, and shall be filed within 
the time prescribed by the Commis¬ 
sion. Procedures regarding compliance 
with general or special orders and mo¬ 
tions to limit or quash such orders are 
provided for in § 1118.10. 

§1118.10 Motions to limit or quash sub- 
penas and general or special orders 
and delegation to modify terms for 
compliance. 

(a) The Commission hereby dele¬ 
gates to the Associate Executive Direc¬ 
tor for Compliance and Enforcement; 
the Solicitor; the Directors of Divi¬ 
sions of Enforcement, Product Defect 
Correction, and Regulatory Manage¬ 
ment; and the general counsel(s) the 
authority; 

(1) to negotiate and approve the 
terms of satisfactory compliance with 
subpenas and general or special 
orders; (2) to impose conditions upon 
compliance with such compulsory 
processes; (3) and to extend the time 
for compliance and the time for filing 
motions to limit or quash. 

(b) The person or firm served with a 
subpena or general or special order 
may file a motion to limit or quash the 
subpena or order. Any motion to limit 
or quash shall set forth the reasons 
why the subpena or order should be 
limited or quashed and may be accom¬ 
panied by memoranda, affidavits, or 
other documents submitted in support 


of the motion. The motion must be re- 
cieved in the Office of the Secretary 
of the Commission within 10 calendar 
days of receipt of the subpena or order 
unless: (1) The subpena or order pro¬ 
vides for a different time; (2) the ap¬ 
propriate staff member and the recipi¬ 
ent of the subpena or order have vol¬ 
untarily agreed to a longer period; or 
(3) the Commission, for good cause 
shown, grants an extension of time to 
file a motion. 

(c) Upon receipt of a motion to limit 
or quash, the Office of the Secretary 
shall immediately notify and transmit 
a copy to the appropriate staff 
member. Unless a different period of 
time is specified in the subpena or 
order, the staff shall file an answer 
with the Office of the Secretary 
within 10 calendar days after receipt 
of the motion. A copy of the answer 
shall be served upon the moving party 
or the counsel of the moving party. No 
reply to the answer will be permitted. 

(d) All motions to limit or quash 
shall be ruled upon by the Commis¬ 
sion. The Office of the Secretary shall 
serve the decision on a motion to limit 
or quash upon the moving party or 
the counsel for the moving party and 
shall furnish a copy of the decision to 
the appropriate staff member. The 
Commission’s decision is a final deci¬ 
sion. Motions for reconsideration will 
not be received. 

§1118.11 Remedies for failure to permit 
authorized investigations. 

In the event a person or firm fails to 
comply with any investigative process 
authorized by these rules, the Com¬ 
mission may seek appropriate action 
within its authority under the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2051, et seq.) 

§1118.12 Nonexclusive delegation of 
power. 

No provision contained herein dele¬ 
gating any of the Commission’s powers 
shall be construed as limiting the 
actual authority of the Commission to 
excerise the same powers. 

Subpart B—Content Order Agreements 

§ 1118.20 Procedures for consent order 
agreements. 

(a) For the procedure to be followed 
regarding consent order agreements 
involving section 15 of the Act (15 
U.S.C. 2064), refer to the Commis¬ 
sion’s regulations relating to substan¬ 
tial product hazards (16 CFR Part 
1115). For all other consent order 
agreements under the Consumer Prod¬ 
uct Safety Act. the provisions set forth 
below are applicable. 

(b) The consent order agreement is a 
document executed by a person, or 
firm (consenting party) and a Commis¬ 
sion staff representative which incor¬ 


porates both a proposed complaint set¬ 
ting forth the staff’s charges and a 
proposed order by which such charges 
are resolved. A consent order agree¬ 
ment shall contain the following provi¬ 
sions, as appropriate: 

(1) An admission of all jurisdictional 
facts by the consenting parties; 

(2) A waiver of any rights to an ad¬ 
ministrative or judicial hearing and of 
any other procedural steps including 
any rights to seek judicial review or 
otherwise challenge or contest the va¬ 
lidity of the Commission’s order; 

(3) A statement that the agreement 
is in settlement of the staff’s charges 
and does not constitute an admission 
by the consenting party that the law 
has been violated; 

(4) A statement that the Commis¬ 
sion’s order is issued under the provi¬ 
sions of the Act (15 U.S.C. 2051, et 
seq.); and that a violation of such 
order may subject the consenting 
party to appropriate legal action. 

(5) An acknowledgment that the 
consent order agreement only becomes 
effective upon its final acceptance by 
the Commission and its service upon 
the consenting party; 

(6) An acknowledgment that the 
Commission may disclose terms of the 
consent order agreement to the public; 

(7) A statement that the consenting 
party shall perform and/or refrain 
from performing certain acts and prac¬ 
tices pursuant to the consent order 
agreement. 

(8) A statement that the require¬ 
ments of the order are in addition to 
and not to the exclusion of other rem¬ 
edies under the Act. 

(c) At any time in the course of an 
investigation, the staff, with the ap¬ 
proval of the Commission, may pro¬ 
pose to the person or firm being inves¬ 
tigated that any alleged violation be 
resolved by an agreement containing a 
consent order. Additionally, such a 
proposal may be made to the Commis¬ 
sion staff by such person or firm. 

(d) Upon receiving an executed 
agreement, the Commission may: (1) 
Provisionally accept it; (2) reject it and 
its complaint (in which case the 
matter will be scheduled for hearing in 
accordance with the Commission's 
rules of practice for adjudicative pro¬ 
ceedings) (16 CFR part 1025, June 21, 
1977) or as amended, and/or (3) take 
such other action as it may deem ap¬ 
propriate. 

(e) If the agreement is provisionally 
accepted, the Commission shall place 
the agreement on the public record 
and shall announce provisional accept¬ 
ance of the agreement in the Federal 
Register. Any interested person may 
ask the Commission not to accept the 
agreement by filing a written request 
in the Office of the Secretary. Any re¬ 
quest must be received in the Office of 
the Secretary no later than the close 
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of business of the 15th calendar day 
following the date of announcement in 
the Federal Register. 

(f) Unless the Commission orders 
otherwise, the agreement shall be 
deemed finally accepted by the Com- 
• mission on the 20th calendar day after 
the date of announcement in the Fed¬ 
eral Register. The Commission shall 
then issue its complaint and order in 
the form as the circumstances require. 
The order is a final order in disposi¬ 
tion of the proceeding and is effective 
immediately upon its service upon the 
consenting party under these rules. 
The consenting party shall thereafter 
by bound by and take immediate 
action in accordance with the final 
order. 


(g) If the Commission does not 
accept the agreement on a final basis, 
it shall so notify the consenting party. 
This notification constitutes with¬ 
drawal of the Commission’s provision¬ 
al acceptance unless the Commission 
orders otherwise. The Commission 
may then issue its complaint, may 
order further investigation, or may 
take any other action it considers ap¬ 
propriate. 

Dated: August 3. 1978. 

Sheldon D. Butts, 

Acting Secretary, Consumer 
Product Safety Coynmission. 

[PR Doc. 78—22109 Piled 8-8-78; 8:45 ami 


FEDERAL REGISTER, VOL. 43, NO. 154—WEDNESDAY, AUGUST 9, 1978 






WEDNESDAY, AUGUST 9, 1978 
PART IV 



SECURITIES AND 
EXCHANGE 
COMMISSION 


SELF-REGULATORY 

ORGANIZATIONS 

Proposed Rule Change by 
National Association of 
Securities Dealers, Inc. 
























35446 


NOTICES 


[8010-01] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-15020: Pile No. SR-NASD- 
78-31 

SEIF-REGULATORY ORGANIZATIONS 

Proposed Rulo Change by National Association 
of Securities Dealers, Inc. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. 94-29, 16 (June 14, 1975), notice is 
hereby given that on May 31, 1978, the 
National Association of Securities 
Dealers, Inc. (“NASD”) or (“Associ¬ 
ation”) filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

The NASD’s Statement of the Terms 
of Substance of the Proposed Rule 
Change 

Text of proposed rule change: 

Proposed Amendment to Article II, 
Section 1 of the Rules of Fair 
Practice 

Article II, section 1 is proposed to be 
amended by the addition of a new sub¬ 
section (m). All other subsections of 
section 1 remain unchanged. (New ma¬ 
terial is indicated by italics.) 

“Fixed Price Offering ” 

(m) The term 4 fixed price offering ” 
means the offering of securities at a 
stated public offering price or prices, 
all or part of which securities are pub¬ 
licly offered in the United States or 
any territory thereof whether or not 
registered under the Securities Act of 
1933, except that the term does not in¬ 
clude offerings of "exempted securi¬ 
ties ” or "municipal securities ” as 
those terms are defined in Section 
3(a)(12) and 3(a)(29), respectively, of 
the Securities Exchange Act of 1934 or 
offerings of redeemable securities of in¬ 
vestment companies registered pursu¬ 
ant to the Investment Company Act of 
1940 which are offered at prices deter¬ 
mined by the net asset value of the se¬ 
curities. 

Proposed Amendment to Article III, 
Section 8 of the Rules of Fair 
Practice 

Article III, section 8 is proposed to 
be amended by adding the language 
indicated by italics and by deleting the 
language bracketed. 

Section 8 

(a) A member, [when a member of a 
selling syndicate or a selling group, 
shall purchase] engaged in a fixed 
price offering, who purchases or ar¬ 
ranges the purchase of securities taken 
in trade shall purchase the securities 
at a fair market price at the time of 
purchaser,] or shall act as agent in the 


sale of such securitiesC. land charge a 
normal commission therefor. 

(6) When used in this section— 

(1) the term "taken in trade ” means 
the purchase by a member as princi¬ 
pal, or as agent for the account of an¬ 
other, of a security from a customer 
pursuant to an agreement or under¬ 
standing that the customer purchase 
securities from the member which are 
part of a fixed price offering. 

(2) the term "fair market price ” 
means— 

a. a price which is not higher than 
the lowest independent offer for the se¬ 
curities at the time of purchase, if 
offer quotations for the securiteis are 
readily available. If such quotations 
are not readily available, the fair 
market price may be determined by 
comparing the security taken in trade 
with other securities having similar 
characteristics and of similar quality 
and for which offer quotations are 
readily available; or 

b. in an exceptional or unusual case, 
a price higher than the lowest inde¬ 
pendent offer when all factors relevant 
to the transaction are taken into con¬ 
sideration, including, among other 
things, whether a customer of a 
member has given an indication of in¬ 
terest to purchase the securities taken 
in trade at a higher price; the mem¬ 
ber's pattern of trading in the securi¬ 
ties or comparable securities at the 
time of the transaction; the member's 
position in and the availability of, the 
securities taken in trade; the size of 
the transaction; and the amount by 
which the price paid exceeds the lowest 
independent offer. In all such cases the 
burden for demonstrating justification 
that the higher price was the fair 
market price shall be on the member. 

( 3) The term "normal commission ” 
means an amount of commission 
which the member would normally 
charge to that customer or a similarly 
situated customer in transactions 
having similar characteristics but not 
involving a security taken in trade. 

(c) A member, in determining fair 
market price pursuant to this section, 
shall with respect to¬ 
il) common stocks, which are traded 

on a national securities exchange or 
for which quotations are entered in an 
automated quotation system, obtain 
the necessary quotation from the na¬ 
tional securities exchange or from the 
automated quotation system; and 

( 2 ) other securities and common 
stocks not included in subparagraph 
U) of this subsection (c) obtain direct¬ 
ly or with the assistance of an inde¬ 
pendent agent necessary quotations 
from two or more independent dealers. 

( d) A member who purchases a secu¬ 
rity taken in trade shall keep or cause 
to be kept adequate records to demon¬ 
strate compliance with this section 
and shall preserve the records for at 


least 24 months after the transaction. 
If an independent agent is used for the 
purpose of obtaining quotations, the 
member must request the agent to 
identify the dealers from whom the 
quotations were obtained and the time 
and date they were obtained or request 
the agent to keep and maintain for at 
least 24 months a record containing 
such information. 

• • • • • 

Interpretation of the Board of 
Governors 

FAIR MARKET PRICE 

A member who, in reliance on sub- 
paragraph ( bX2)b of section 8 of this 
article, pays a price for securities 
taken in trade which is higher than the 
lowest independent offer will have a 
heavy burden to demonstate that the 
price paid was the fair market price . 
Subparagraph (6X2)6 lists factors 
which might be considered relevant to 
justify paying a price higher than the 
lowest offer. The existence of only one 
such factor, however, will not necessar¬ 
ily be sufficient to meet the heavy 
burden, though in a given case it may 
be sufficient In any event all facts 
and circumstances must be considered. 
For example, a member may be able to 
satisfy the burden of demonstrating 
that fair market price was paid by 
showing that the price paid did not 
exceed the price, less an amount equal 
to a normal commission on an agency 
transaction, at which a customer had 
given the member an indication of in¬ 
terest to purchase the securities, or 
that the member held a short position 
in the security purchased, that it de¬ 
sired to cover that short position, that 
the availability of the security was 
scarce and that the amount of securi¬ 
ties taken in trade could not have been 
acquired at a lower price. 

ADEQUATE RECORDS 

If the member purchases securities 
taken in trade at a price which is no 
higher than the lowest independent 
offer as determined according to this 
section, it will have kept adequate rec¬ 
ords if it records the time and date 
quotations were received, the identity 
of the security to which the quotations 
pertain, the identity of the dealer from 
whom, or the exchange or quotation 
system from which, the quotations 
were obtained, and the quotations fur¬ 
nished. If a member uses the services of 
an independent agent to obtain the 
quotations and the agent does not dis¬ 
close the identity of the dealers from 
whom quotations were obtained, the 
member will have kept adequate rec¬ 
ords if it otherwise complies with sub¬ 
section (d) of section 8 hereof and it 
records the time and date it received 
the quotations from the agent, the 
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identity of the agent, and the quota¬ 
tions transmitted by the agent 

If a member, in reliance on subpara¬ 
graph (6X2)6 of this section, pays 
more than the lowest independent 
offer, it wiU have kept adequate rec¬ 
ords if, in addition to the foregoing 
records, it keeps records of all relevant 
factors it considered important in con¬ 
cluding that the price paid for the se¬ 
curities was fair market price. 

Proposed Amendment to Article III, 

Section 24 of the Rules of Pair 

Practice 

Article III, section 24 is proposed to 
be amended by adding the language 
indicated by italics and by deleting the 
language bracketed. 

Section 24 

In connection with the sale of securi¬ 
ties which are part of a fixed price of¬ 
fering— 

(а) [Selling concessions, discounts, 
or other allowances, as such, shall be 
allowed only as consideration for ser¬ 
vices rendered in distribution and in 
no event shall be allowed] a member 
may not grant or receive selling con¬ 
cessions, discounts, or other 
allowances except as consideration for 
services rendered in distribution and 
may not grant such concessions, dis¬ 
counts or other allowances to anyone 
other than a broker or dealer actually 
engaged in the investment banking or 
securities business; provided, however, 
that nothing in this rule shall prevent 
any member from selling any security 
owned by him to any person at any 
net price which may be fixed by him 
unless prevented therefrom by agree¬ 
ment. 

(б) a member who grants a selling 
concession, discount or other 
allowance to another person shall 
obtain a written agreement from that 
person that he wiU make a bona fide 
public offering of such securities and 
will otherwise comply with the provi¬ 
sions of this section, and a member 
who grants such selling concession, 
discount or other allowance to a non¬ 
member broker or dealer in a foreign 
country shall also obtain from such 
broker or dealer a written agreement 
to comply with the provisions of sec¬ 
tions 8, 25, and 36 of this article. 

(c) a member who receives an order 
from any person designating another 
broker or dealer to receive credit for 
the sale shall, within 30 days after the 
end of each calendar quarter, file re¬ 
ports with the Association containing 
the following information with respect 
to each fixed price offering which ter¬ 
minated during that calendar quarter: 
the name of the person making the des¬ 
ignation; the identity of the brokers or 
dealers designated; the identity and 
amount of securities for which each 
broker or dealer was designated; the 
date of the commencement and termi¬ 


nation of the offering and such other 
information as the Association shall 
deem pertinent 

(d) a member who is designated by 
its customer for the sale of securities 
shall keep, and maintain for a period 
of 24 months, records in such form and 
manner to show the following informa¬ 
tion: name of customer making the 
designation; the identity and amount 
of securities for which the member was 
designated; the identity of the man¬ 
ager or managers of the offering, if 
any; the date of the commencement of 
the offering and such other informa¬ 
tion as the Association shall deem per¬ 
tinent 

• • • • • 

Interpretation of the Board of 
Governors 

SERVICES IN DISTRIBUTION 

The proper application of section 24 
requires that in connection with fixed 
price offerings, selling concessions, 
discounts or other allowances be paid 
only to brokers or dealers actually en¬ 
gaged in the investment banking or se¬ 
curities business and only as consider¬ 
ation for services rendered in distribu¬ 
tion. 

A dealer has rendered services in dis¬ 
tribution in connection with the sale 
of securities from a fixed price offering 
if the dealer is either an underwriter of 
a portion of that offering or has en¬ 
gaged in some selling effort with re¬ 
spect to the sale. While furnishing a 
customer with research or other ser¬ 
vices might aid a dealer in selling par¬ 
ticular securities or securities general¬ 
ly to that customer, the furnishing of 
such research will not by itself consti¬ 
tute sufficient selling effort to satisfy 
the provisions of section 24. Rather, 
some direct selling contact on a partic¬ 
ular offering will be necessary. Even 
though the furnishing of research to a 
customer may aid a dealer in the sale 
of securities, the furnishing of such re¬ 
search under certain circumstances, as 
described below, could result in the 
dealer granting that customer a selling 
concession, discount or other 
allowance in violation of section 24. 

A broker or dealer who has received 
or retained a selling concession, dis¬ 
count or other allowance may not 
grant or otherwise reallow all or part 
of that concession, discount or 
allowance to anyone other than a 
broker or dealer engaged in the invest¬ 
ment banking or securities business 
and only as consideration for services 
rendered in distribution. The improper 
grant or reallowance of a selling con¬ 
cession, discount or other allowance 
might occur directly or indirectly 
through such devices as transactions 
in violation of section 8 of this article, 
or other indirect means as described 
below. 


A member granting a selling conces¬ 
sion, discount or other allowance to 
another person is not responsible for 
determining whether such other person 
may be violating section 24 by grant¬ 
ing or reallowing that selling conces¬ 
sion, discount or other allowance to 
another person, unless the member 
knew, or had reasonable cause to 
know, of the violation. 

Selling Concessions. Discounts or 
Allowances 

General 

A member who, itself or through its 
affiliate, ( i ) supplies another person 
with services or products which are 
commercially available or are pro¬ 
vided by the member or its affiliate to 
such person or to others for cash or for 
some other agreed upon consideration, 
including brokerage commissions, and 
(ii) also retains or receives selling con¬ 
cessions, discounts or other allowances 
from purchases by that person or its 
affiliate of securities from a fixed 
price offering, is improperly granting 
a selling concession, discount or other 
allowance to that person unless the 
member or its affiliate has been, or has 
arranged and reasonably expects to be, 
fully compensated for such services or 
products from sources other than the 
selling concession, discount or 
allowance retained or received on the 
sale. 

Commercially available 

As used in this interpretation, a 
product or service is “commercially 
available ” if it is generally available 
on a commercial basis. It would in¬ 
clude siLch things as office space, secre¬ 
tarial services, quotation equipment, 
news periodicals, certain research 
products or services, airline tickets, 
and other items which could be pur¬ 
chased directly or indirectly by the re¬ 
cipient from a third party. 

The term includes products or ser¬ 
vices which a person receives from an¬ 
other for redistribution if the same 
service or product, or a service or 
product which is substantially an 
identical service or product, is offered 
to others on a commercial basis. Thus, 
a service or product may be commer¬ 
cially available even though the person 
engaged in redistributing it does not 
itself make the service or product com¬ 
mercially available. 

This interpretation is not intended 
to prohibit members from providing 
products or services which are com¬ 
mercially available but which are not 
of a substantial value. No question 
arises under Section 24 if a member 
furnishes such things as incidental 
business gifts, food, entertainment, or 
other items not having a substantial 
value. 
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Cash or other agreed upon considera¬ 
tion 

A person will be deemed to be provid¬ 
ing services or products for cash or 
other agreed upon consideration if the 
service or product, or a substantially 
identical service or product, is pro¬ 
vided to any person for cash or for 
some other agreed upon consideration, 
A service or product will be deemed to 
be provided for an agreed upon consid¬ 
eration if there is an express or im¬ 
plied agreement between the person 
providing the service or product and 
the recipient thereof calling for the 
provider of the service or product to be 
compensated therefor with an agreed 
upon or mutually understood source 
and general amount of consideration. 
For example, if a person provides an¬ 
other with a service or product and the 
recipient thereof agrees or represents, 
expressly or impliedly, that it will 
compensate the provider of the service 
or product with a specified amount of 
consideration, such as brokerage com¬ 
missions or a range of brokerage com¬ 
missions depending on the commis¬ 
sion rate charged, or with a general 
minimum amount of brokerage com¬ 
missions or other consideration, that 
service or product will be deemed to be 
offered for an agreed upon considera¬ 
tion, Thus, under such circumstances 
a member or its affiliate providing 
such service or product would be re¬ 
quired to demonstrate that it was fully 
compensated for the service or product 
with consideration other than selling 
concessions, discounts or other 
allowances received or retained on the 
sale of securities from fixed price offer¬ 
ings. 

Full consideration 

A member may show that it or its af¬ 
filiate received or reasonably expects 
to receive full consideration, independ¬ 
ent of selling concessions, discounts or 
other allowances, for providing certain 
services and products, by identifying 
the arrangement for the consideration 
(including its source and amount) 
and, if appropriate, the collection 
process for obtaining it 

In order to demonstrate that the 
cash, brokerage commissions or other 
consideration serves as full considera¬ 
tion, records of account should be kept 
which identify the recipient of the ser¬ 
vices of products, the amount of cash, 
brokerage commissions or other con¬ 
sideration paid or to be paid by such 
person or its affiliate. 

Unless the amount of cash, brokerage 
commissions or other consideration 
agreed upon appears on its face to be 
unreasonably low, it will not be neces¬ 
sary for the member or its affiliate to 
demonstrate that the agreed upon 
price represented fair market price. 
Likewise, as long as price differentials 
are based on factors other than the 


customer's willingness to, or practice 
of, purchasing securities from the 
member out of fixed price offerings, it 
is not necessary, for purposes of sec¬ 
tion 24, that the member or its affiliate 
charge the same amount to each 
person to whom they provide the same 
or similar services or products. 

Proposed New Section 36 of Article 
III and Interpretation Thereof 

Article III is proposed to be amend¬ 
ed by the addition of a new section 36 
and an interpretation thereof. (New 
material is indicated by italics.) 

Section 36 

(a) Except as otherwise provided in 
subsection (d) of this section, no 
member engaged in a fixed price offer- 
ing of securities shall sell the securities 
to, or place the securities with, any 
person or account which is a related 
person of the member unless suc/i re¬ 
lated person is itself subject to this sec¬ 
tion or is a non-member foreign 
broker-dealer who has entered into the 
agreements required by section 24(b) of 
this article. 

( b) For purposes of this section 36, a 
“related person " of a member includes 
any person or account which directly 
or indirectly owns, is owned by or is 
under common ownership with the 
member. 

(c) A person owns another person or 
account for purposes of this section if 
the person directly or indirectly: 

(1) has the right to participate to the 
extent of more than 25 percent in the 
profits of the other person; or 

(2) owns beneficially more than 25 
percent of the outstanding voting secu¬ 
rities of the person. 

( d) The prohibition contained in 
subsection (a) does not apply to the 
sale of securities to, or the placement 
of securities in, a trading or invest¬ 
ment account of a member or a related 
person of a member after termination 
of the fixed price offering if the 
member or the related person of the 
member has made a bona fide public 
offering of the securities. A member or 
a related person of a member is pre¬ 
sumed not to have made a bona fide 
public offering for the purpose of this 
subsection if the securities being of¬ 
fered immediately trade in the second¬ 
ary market at a price or prices which 
are at or above the public offering 
price. 

• • • • • 

Interpretation of the Board of 
Governors 

TRANSACTIONS WITH RELATED 
PERSONS 

A member who is acting, or plans to 
act, as sponsor of a unit investment 
trust will not violate Section 36 if it 
accumulates securities with respect to 


which the member has acted as a syn¬ 
dicate member, selling group member 
or reallowance dealer in an account of 
the member or related person of the 
member if, at the time of accumula¬ 
tion, the member in good faith intends 
to deposit the securities into the unit 
investment trust at the public offering 
price and intends to make a bona fide 
public offering of the participation 
units of that trust Members engaged 
in such activity, however, will contin¬ 
ue to be subject to the Board of Gover¬ 
nors' Interpretation of Article III, Sec¬ 
tion 1 of the Rules of Fair Practice 
concerning Free-Riding and Withhold¬ 
ing. 

While subsection (d) of Section 36 
provides that a person is presumed not 
to have made a bona fide public offer¬ 
ing if, immediately folowing the termi¬ 
nation of the fixed price offering, the 
securities trade at or above the public 
offering price, there is no presumption 
that a person has made a bona fide 
public offering if, at such time, the se¬ 
curities trade below the public offering 
price. Whether a person has made a 
bona fide public offering will be deter¬ 
mined on the basis of all relevant facts 
and circumstances. 

THE NASD'S STATEMENT OF BASIS AND 
PURPOSE 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

PURPOSE OF PROPOSED RULE CHANGE 

Section l(m) of Article II of the Rules 
of Fair Practice 

All of the proposals are intended to 
apply to “fixed price offerings” as pro¬ 
posed to be defined in subsection (m) 
of section 1 of article II of the Rules 
of Fair Practice. That definition speci¬ 
fies that included in the term are of¬ 
ferings of securities made at a stated 
public offering price or prices, all or 
part of which are publicly offered in 
the United States, or any territory 
thereof, except “exempted securities” 
or “municipal securities” as defined in 
the Securities Exchange Act of 1934, 
and certain offerings of redeemable se¬ 
curities of issuers registered as invest¬ 
ment companies pursuant to the In¬ 
vestment Company Act of 1940. 
Wholly foreign offerings are not in¬ 
cluded within the scope of the defini¬ 
tion or within the coverage of the As¬ 
sociation's rules concerning fixed price 
offerings. 

Section 8 of Article III and Interpreta¬ 
tion Thereof 

Section 8 presently requires that, 
where securities are taken in trade in 
connection with a sale, either the 
member purchase the securities taken 
in trade at a fair market price at the 
time of purchase or act as agent in 
their sale. These are known as “swap 
transactions.” If more than the fair 
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market price is paid, however, the 
practice is generally referred to as 
“overtrading.” 

The Board believes that swap trans¬ 
actions, as distinguished from over¬ 
trading, represent a reasonable busi¬ 
ness practice and are Important to the 
process of distributing securities. 
Among other things, the practice 
serves to increase liquidity for institu¬ 
tions who may desire to purchase the 
securities being distributed but who do 
not have available sufficient cash to 
make the acquisition. However, if 
more than the fair market price is 
paid for the securities being taken in 
trade than for the security being dis¬ 
tributed pursuant to a fixed price of¬ 
fering, the customer would indirectly 
be purchasing the security being dis¬ 
tributed at a price which is below any 
stated public offering price and would, 
therefore, be sharing in the selling 
concession retained or received by the 
dealer. Similarly, swap transactions ef¬ 
fected as agent where less than a 
normal commission is charged confer a 
benefit on the customer, again tanta¬ 
mount to a granting of all or part of 
the selling concession to the customer. 
The Board, therefore, proposes an 
amendment to section 8 which re¬ 
quires that a normal commission be 
charged in connection with swap 
transactions effected as agent. 

While the Board believes that swap¬ 
ping, as opposed to overtrading, 
should not be prohibited or even dis¬ 
couraged, it recognizes that the exist¬ 
ing overtrading prohibition in section 
8 poses at least two problems. First, 
the efficacy of the section is depend¬ 
ent on the ability to make a determi¬ 
nation as to what constitutes “fair 
market price.” This is particularly dif¬ 
ficult with respect to securities for 
which there is no established market¬ 
place or quotation system which pro¬ 
vides a ready, reliable source of 
market quotations. Second, the section 
does not impose any restriction on the 
amount of commission to be charged 
for a swap effected on an agency basis. 
In light of these problems, the Board 
proposed that section 8 be amended to 
clarify what is meant by the terms 
“fair market price” and “normal com¬ 
mission” and to impose certain record¬ 
keeping obligations to facilitate en¬ 
forcement of the section. 

The proposed amendment in subsec¬ 
tion (b) defines “fair market price” as 
a price which is not higher than the 
lowest independent offer for the secu¬ 
rities at the time of purchase, if offer 
quotations for the securities are readi¬ 
ly available. If such quotations are not 
readily available, the fair market price 
may be determined by comparing the 
security taken in trade with other se¬ 
curities having similar characteristics 
and of similar quality and for which 
offer quotations are readily available. 


The definition is designed to lend 
some objectivity to the meaning of fair 
market price, facilitating effective en¬ 
forcement of section 8. While the 
Board recognizes that fair market 
price, particularly for debt securities, 
is not subject to precise determination, 
because of the limited purpose to 
which the definition in section 8 ap¬ 
plies and the flexibility afforded by 
permitting transactions to occur at 
prices as high as the lowest independ¬ 
ent offer, it decided that the proposal 
should, to the extend possible, build in 
the objectivity afforded by reliance on 
quotations. 

While the Board believes that quota¬ 
tions are a satisfactory means of deter¬ 
mining fair market price for most 
swap transactions, it has allowed for 
flexibility in the application of the 
section by providing that, in an excep¬ 
tional or unusual case, a member may 
undertake the burden of demonstrat¬ 
ing that a swap transaction effected at 
a price above the lowest independent 
offer was appropriate, in view of all 
factors relevant to the transaction. In 
such situations, the member w’ill be re¬ 
sponsible for maintaining adequate 
records to substantiate its analysis of 
fair market price for the traded securi¬ 
ties. As stated in the interpretation of 
section 8, a member will have a heavy 
burden to demonstrate that the price 
paid in such a situation was fair 
market price. The Board believes that 
the proposal contains the advantages 
of objectivity yet affords some flexibil¬ 
ity to accommodate special circum¬ 
stances. 

The types of factors or special cir¬ 
cumstances which are Contemplated 
by the rule are listed in subparagraph 
(b)(2)b of section 8. They include 
whether a customer of a member has 
given an indication of interest to pur¬ 
chase the securities taken in trade at a 
higher price; the member’s pattern of 
trading in the securities or comparable 
securities at the time of the transac¬ 
tion; the member’s position in and the 
availability of the securities taken in 
trade; the size of the transaction and 
the amount by which the price paid 
exceeds the lowest independent offer. 
The interpretation of section 8 also 
discusses this subject. As stated in the 
interpretation, the presence of only 
one such factor or special circum¬ 
stance may not necessarily be suffi¬ 
cient to meet the heavy burden. How¬ 
ever, since all facts and circumstances 
must be considered, the existence of 
only one such factor in a given case 
may be sufficient. 

While the above-described revision 
to section 8 proposed by the Board 
and the interpretation will afford ad¬ 
ditional flexibility, it is expected that 
reliance on special circumstances will 
occur only in exceptional situations. 
The Association will carefully review 


records of all swap transactions with 
special emphasis on those transactions 
which occur at prices above the lowest 
independent offer. 

Subsection 8(c) requires that quota¬ 
tions for common stock which are 
traded on an exchange or quoted in 
NASDAQ be obtained from the ex¬ 
change or NASDAQ. Paragraphs (1) 
and (2) of that subsection make clear 
that this requirement would be appli¬ 
cable only to common stocks, hence 
recognizing that trading characteris¬ 
tics of preferred stocks more closely 
resemble the trading characteristics of 
debt securities than common stocks. 
Accordingly, the Board’s proposal 
would not restrict a member, w r hen de¬ 
termining fair market price for debt 
securities or preferred stocks taken in 
trade, to quotations obtainable on an 
exchange or in an automated quota¬ 
tions system. In such cases, and in the 
case of common stocks where ex¬ 
change or NASDAQ quotations are 
not available, quotations shall be ob¬ 
tained from two or more independent 
dealers. If dealer quotations for the se¬ 
curities taken in trade are not readily 
available, the member would be per¬ 
mitted to determine fair market price 
by comparing those securities with se¬ 
curities having similar characteristics 
and of similar quality for which quota¬ 
tions are readily available. If the 
member wishes to protect its anonym¬ 
ity, it could use an independent agent 
to obtain the necessary quotations on 
its behalf. 

As stated above, the Board has pro¬ 
posed the broadening of section 8 of 
require, in subsection (a), the charging 
of a normal commission on swap trans¬ 
actions effected on an agency basis. 
Normal commission would be defined 
generally as the amount of commis¬ 
sion which the member would normal¬ 
ly charge to the customer or a similar¬ 
ly situated customer in a transaction 
having a similar characteristics but 
not involving a swap transaction. 
Today, in the era of negotiated com¬ 
mission rates, a member is permitted 
to effect exchange transactions at any 
commission rate agreed upon with the 
customer. It is thus possible to grant 
an indirect selling concession, dis¬ 
count. or allowance to a customer by 
agreeing to swap securities for it as 
agent and charging a lower than 
normal commission or no commission 
at all. The proposed amendment to 
section 8 will remedy this problem. 

In order to insure adequate enforce¬ 
ment of section 8, the Board has pro¬ 
posed recordkeeping and record main¬ 
tenance requirements which will 
impose an obligation on members to 
maintain records of all transactions 
subject to the provisions of section 8. 
Subsection (d) and the interpretation 
of section 8 address these require¬ 
ments. Subsection (d) specif ices that 
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the records must be preserved for at 
least 24 months. 

The interpretation states that ade¬ 
quate records will have* been kept if 
they include the time and date quota¬ 
tions were received, the identity of the 
security to which the quotations per¬ 
tain. the identity of the dealer from 
whom, or the exchange or quotation 
system from which, the quotations 
were obtained, and the quotations fur¬ 
nished. The interpretation further 
specifies that if an independent agent 
is used to obtain the quotation and the 
agent does not disclose the identity of 
the dealers from whom quotations 
were obtained, adequate records will 
have been kept if the member requests 
the agent to identity the dealers from 
whom the quotations were obtained, 
and if the member itself records the 
time and date of receipt of quotations 
from the agent, the identity of the 
agent and the quotations transmitted 
by the agent. The Board recognizes 
that the recordkeeping and record 
maintenance requirements impose 
burdens on members, but it believes 
the proposed requirements are reason¬ 
able and necessary for developing an 
effective enforcement program. 

Section 24 of Article III and Interpre¬ 
tation Thereof 

Section 24 presently provides that 
“selling concessions, discounts or 
other allowances, as such, shall be al¬ 
lowed only as consideration for ser¬ 
vices rendered in distribution and in 
no event shall be allowed to anyone 
other than a broker or dealer actually 
engaged in the investment banking or 
securities business . . . 

Section 24 serves an important func¬ 
tion in promoting fairness, full disclo¬ 
sure, and commercial honor by requir¬ 
ing adherence to the representations 
customarily made to issuers, under¬ 
writers. dealers, and investors in secu¬ 
rities distribution made through fixed 
price offerings. The section serves to 
assure that the “trade preference”, 
that is the selling concession, discount, 
or other allowance, be offered only to 
professionals in the securities industry 
who render services in the distribu¬ 
tion. This restriction is consistent with 
the expectations of the issuer and the 
public and with the representations 
generally made in offering documents. 
Moreover, the section prohibits not 
only the direct granting of a conces¬ 
sion by selling to customers at the 
dealers’ price (i.e., at the public offer¬ 
ing price less some or all of the selling 
concession, discount, or reallowance) 
and cash rebates or kickbacks of the 
concession, but, also, the indirect, sur¬ 
reptitious granting of the concession 
through credits or other devices to se¬ 
lected investors who are in a position 
to take advantage of various recapture 
devices. Hence, the proposals are de¬ 
signed to assure that members who 


decide to offer securities to the public 
at a fixed, stated public offering price 
conduct the offering in a manner 
w'hich is fair and nondiscriminatory to 
all investors, which is consistent with 
the representations made in offering 
documents and to all parties con¬ 
cerned with the distribution and 
which is consistent with the reason¬ 
able expectations of such parties in¬ 
herent in the holding out of a distribu¬ 
tion as fixed price offering. 

The proposals are not intended to 
alter substantially the present scope 
and application of section 24. They do, 
however, clarify that section 24 ap¬ 
plies only to the offering of securities 
by members at a fixed public offering 
price and that certain forms of indi¬ 
rect concessions are treated no differ¬ 
ently than direct concessions. Thus, 
the interpretation of section 24 makes 
it very clear that members who agree 
to offer securities to the public at a 
stated public offering price cannot 
devise indirect means to provide select 
customers with the securities at prices 
not available to other public investors. 
The indirect granting of a concession 
by a device like that contemplated in 
Papilsky has the additional vice of cre¬ 
ating a misleading record of the trans¬ 
action, since the sale is confirmed and 
recorded at the fixed price while the 
sharing of the concession—the 
rebate—is accomplished through other 
means. 

The proposals also serve the purpose 
of clarifying terms which have been 
contained in the section since its adop¬ 
tion in 1939. Specifically, the proposal 
contains an interpretation concerning 
what constitutes rendering services in 
distribution. 

The proposed modifications to sec¬ 
tion 24 also impose certain recordkeep¬ 
ing and reporting requirements and re¬ 
quire that certain agreements be ob¬ 
tained from others prior to granting 
such persons a selling concession, dis¬ 
count, or other allowance. 

The purpose for the foregoing modi¬ 
fications as described in greater detail, 
hereinafter, is generally to facilitate 
enforcement of section 24. The re¬ 
quirement that written contracts be 
obtained serves to remind members 
and others of their public obligations 
when participating in an offering. The 
reporting and recordkeeping require¬ 
ments will enable the Association to 
identify those situations where selling 
group members may have had little 
direct involvement in a sale. While 
such transactions are not the only cir¬ 
cumstances under which customers 
might be receiving an indirect, undis¬ 
closed selling concession, discount, or 
other allowance, the Association be¬ 
lieves that such transactions deserve 
closer scrutiny. 


Services in Distribution 

The threshold question under sec¬ 
tion 24 for determining if a selling 
concession, discount, or other 
allowance may be paid to another 
person engaged in the investment 
banking and securities business is 
whether that person rendered services 
in distribution. This subject is dis¬ 
cussed extensively in the proposed in¬ 
terpretation of section 24. The pro¬ 
posed interpretation recognizes that 
there are two types of services which 
may constitute services in distribu¬ 
tion-underwriting services and selling 
effort. 

A person renders a sendee in distri¬ 
bution to the extent that he under¬ 
writes an offering of. securities on a 
firm commitment basis, thereby risk¬ 
ing his capital and supplying the 
issuer with needed cash in the hope of 
reselling the securities to the public at 
a profit. In a typical firm commitment, 
fixed price offering, each underwriter 
undertakes to buy the securities from 
the issuer at an agreed price and to 
make or cause to be made an offering 
of the securities to the public at the 
initial public offering price. The dif¬ 
ference between the two prices repre¬ 
sents underwriters* compensation. 
Non-managing underwriters each con¬ 
tribute a portion of their compensa¬ 
tion to the managers in consideration 
for, among other things, the manag¬ 
er’s efforts in coordinating the distri¬ 
bution. 

When the underwriting agreement is 
signed, which is generally coincident 
with the effective date of the registra¬ 
tion statement, underwriters are 
bound to purchase and publicly offer 
the issuer’s securities. If the under¬ 
writer, directly or with the assistance 
of others, fails to distribute its com¬ 
mitment at the public offering price, it 
will be forced to hold the securities 
and possibly incur a loss. It is the 
Board’s view that these services and 
the risk assumed by the underwriter 
constitute distribution services. Be¬ 
cause all underwriters render this 
service in firm commitment underwrit¬ 
ings, under section 24 underwriters 
always should be eligible to receive a 
selling concession, discount or 
allowance on the securities they un¬ 
derwrite; that is to say, on their par¬ 
ticipation in the total underwriting 
commitment. 

A person also renders a service in 
distribution to the extent that he en¬ 
gages in some selling effort with re¬ 
spect to the securities being sold. 
Direct sales necessarily involve direct 
contact between the dealer and cus¬ 
tomer, giving rise, at least implicitly, 
to a presumption that a service in dis¬ 
tribution has been rendered. 

In connection with selling effort, the 
proposed interpretation recognizes 
that furnishing research services gen- 
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erally might aid a dealer in making a 
sale of specific securities or securities 
generally. Taken alone, however, the 
furnishing of research services would 
not constitute services in distribution. 
Some specific effort must be per¬ 
formed in connection with the sale on 
which the selling concession is grant¬ 
ed. 

A problem in this respect is encoun¬ 
tered in connection with designated 
orders. In the absence of direct con¬ 
tact or selling effort by the designated 
dealer, such dealer would not be eligi¬ 
ble to receive the selling concession, 
discount, or other allowance. Thus, a 
designated dealer would have to 
engage in some direct sales effort with 
respect to the particular offering in 
order to have met the requirement 
that services in distribution be ren¬ 
dered. There must be some communi¬ 
cation or other evidence of selling 
effort before the managing underwrit¬ 
er may honor, and the dealer receive, 
the designation from a customer. 

Selling Concessions 

A member w f ho is eligible to receive, 
and does receive, a selling concession 
(or discount or other allowance) in a 
fixed price offering may not grant the 
selling concession, or otherwise real- 
low a portion of it to a person not eli¬ 
gible to receive it under section 24; 
that is to say, to a person who is not a 
broker or dealer engaged in the invest¬ 
ment banking or securities business 
and who does not render services in 
distribution, as discussed above. Obvi¬ 
ously this means that the member 
may not rebate to customers all or 
part of the concession in cash, or in 
credit against future services or prod¬ 
ucts. Similarly, the amount of the con¬ 
cessions may not be credited against 
existing obligations of the customers 
or the member. If the customer owes 
money to the member—a legal debt 
for hard dollars—no part of the debt 
may be satisfied by selling concessions. 

However, a member might furnish 
services or products, including re¬ 
search, to a customer, and members 
customarily do, in cirumstances where 
no legal debt is created—at least in 
form—and repayment in cash is not 
contemplated. In these circumstances, 
the research (or other services or 
products) might be furnished as a gen¬ 
eral good will effort by the member, in 
the hope of stimulating business from 
the customer; or there might be an un¬ 
derstanding between the member and 
the customer that the customer will 
give business to the member and in an 
understood or agreed upon amount. In 
other situations,. the circumstances 
raise a strong inference of expected re¬ 
payment in a definite amount, either 
because the goods or services are com¬ 
mercially available or because the 
member sells them to others. Depend¬ 


NOTICES 

ing on the facts, certain express or im¬ 
plied mutual business arrangements 
may result in a violation of section 24 
if the arrangement with the customer 
includes purchasing securities from a 
member from fixed price offerings. 
This is discussed in more detail imme¬ 
diately below. 

The Board fashioned its proposal to 
reach all instances where selling con¬ 
cessions, discounts, and other 
allowances were effectively being 
granted in some direct or indirect 
manner without developing a rule 
which would prohibit normal business 
practices and be so vague or so all-en¬ 
compassing that it is not susceptible of 
reasonable enforcement. To do this 
the Board believed it was necessary to 
identify those types of services and 
products which a dealer or underwrit¬ 
er likely would not furnish without 
some agreement, promise, or under¬ 
standing of being compensated in 
some fashion and probably in some de¬ 
terminable amount. 

The Board does not intend by the 
proposals to suggest that establishing 
business good will in the form of cus¬ 
tomer service be prohibited. Rather, it 
is the existence of an obligation 
(whether or not legally binding) and 
the discharge of that obligation 
through the retention or receipt of 
selling concessions by underwriters 
and dealers which is reached. Thus, 
while the Board recognizes that the 
proposals developed may not reach 
every possible situation in which a 
selling concession might offset some 
moral obligation, it does believe that 
its approach reaches the areas of pri¬ 
mary concern, namely those situations 
where the members, at least, are likely 
to know the dollar market value of 
services or products furnished and 
have an agreement or understanding 
that they will be compensated there¬ 
for. 

The recommended interpretation of 
section 24, therefore, would provide 
that a member has improperly granted 
a selling concession, discount, or other 
allowance to a person if the member, 
itself or through an affiliate, (i) sup¬ 
plies another person with services or 
products which are “commercially 
available” or are provided by the 
member or its affiliate to such person 
or to others for cash or for some other 
“agreed upon consideration,” includ¬ 
ing brokerage commissions, and (ii) 
also retains or receives selling conces¬ 
sions, discounts, or other allowances 
from purchases by that person or its 
affiliate of securities from a fixed 
price offering, unless the member or 
its affiliate has been, or has arranged 
and reasonably expects to be, “fully 
compensated” for such services or 
products from sources other than the 
selling concessions, discounts, or 
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allowances retained or received on the 
sale. 

Agreed Upon Consideration 

In clarifying the types of arrange¬ 
ments which might result in a member 
indirectly granting a customer selling 
concessions, discounts, or other 
allowances, the Board has determined, 
as evidenced in the interpretations of 
section 24, that services or products 
will be considered to be provided for 
an “agreed upon consideration” if 
there is an express or implied agree¬ 
ment between the member providing 
the service or product and the custom¬ 
er calling for the member to be com¬ 
pensated with an agreed upon or mu¬ 
tually understood source and general 
amount of consideration. Thus, if a 
member provides a customer with a 
service or product and the customer 
agrees or represents, expressly or im¬ 
pliedly, that it will compensate the 
member with a specified amount of 
business, such as brokerage commis¬ 
sions or a range of brokerage commis¬ 
sions depending on the commission 
rate charged, or with a general mini¬ 
mum amount of brokerage commis¬ 
sions or other consideration, that serv¬ 
ice or product will be deemed to be of¬ 
fered for an agreed upon considera¬ 
tion. Under such circumstances a 
member or its affiliate providing such 
service or product would be required 
to demonstrate that it was fully com¬ 
pensated for the service or product 
with consideration other than selling 
concessions, discounts, or other 
allowances received or retained on the 
sale of securities from fixed price of¬ 
ferings. 

Commercially Available 

A service or product would be con¬ 
strued as “commercially available” if it 
is generally available on a commercial 
basis. It would include such things as 
office space, secretarial services, quo¬ 
tation equipment, news periodicals, 
certain research products or services, 
airline tickets, and other items which 
could be purchased directly or indi¬ 
rectly by the customer from a third 
party. The terms would not include 
items of insignificant value, and no 
question arises under section 24 if a 
member furnishes such things as inci¬ 
dental business gifts, food, entertain¬ 
ment, or other items not having a sub¬ 
stantial value. The term would include 
products or services which a member 
receives or purchases from another for 
redistribution if the same service or 
product, or a service or product which 
is substantially an identical service or 
product, is offered to others on a com¬ 
mercial basis. Thus, a service or prod¬ 
uct may be commercially available 
even though the person engaged in re¬ 
distributing it does not itself make the 
service or product commercially avail- 
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able. However, if a member purchases 
research from a third party which is 
not available to others and distributes 
it to its customers under circum¬ 
stances where it is not to be paid for 
by cash or agreed upon consideration, 
that research will not be considered to 
be commercially available. 

Full Consideration 

In order for a member to show that 
it or its affiliate received or reasonably 
expects to receive "full consideration” 
for providing certain sendees and 
products, independent of selling con¬ 
cessions. discounts, or other 
allowances, the member may identify 
the arrangement for the consideration' 
including its source and amount and, 
if appropriate, the collection process 
for obtaining it. In order to demon¬ 
strate that cash, brokerage commis¬ 
sions, or other consideration serves as 
full consideration, records of accounts 
should be kept which identify the cus¬ 
tomer receiving the services or prod¬ 
ucts and the amount of cash, broker¬ 
age commissions, or other considera¬ 
tion paid or to be paid by the customer 
or its affiliate. 

There is no intention to prohibit 
members from continuing to supply 
services and products to customers for 
cash or other agreed upon considera¬ 
tion and also sell securities to them 
from fixed price offerings. What is 
prohibited' is providing sendees or 
products to a customer under such cir¬ 
cumstances and receiving compensa¬ 
tion in the form of selling concessions, 
discounts, or other allowances on pur¬ 
chases of securities from fixed price 
public offerings. Compensation for 
services and products under such cir¬ 
cumstances must come from other 
sources such as cash or brokerage com¬ 
missions. 

Unless the amount of cash, broker¬ 
age commissions, or other considera¬ 
tion agreed upon appears on its face to 
be unreasonably low, dealers would 
not be required to demonstrate that 
the cash, brokerage commissions, or 
other compensation received or to be 
received represents fair market value 
for the services or products. likewise, 
as long as price differentials are based 
on factors other than the customer’s 
willingness to, or practice of, purchas¬ 
ing securities from the member out of 
fixed price offerings, it is not neces¬ 
sary for purposes of section 24 that 
the member or its affiliates charge the 
same amount to each person to whom 
they provide the same or similar ser¬ 
vices or products. As long as the vary¬ 
ing prices charged for services and 
products are not predicated on the re¬ 
ceipt of selling concessions, such a 
pricing procedure will not be ques¬ 
tioned under section 24. 

In order to assist in demonstrating 
compliance with the foregoing, mem¬ 


bers supplying the types of services or 
products described above should 
obtain agreements from customers and 
keep records which identify that the 
member was not compensated for the 
service dr product with selling conces¬ 
sions. For example, if brokerage com¬ 
missions are the source of considera¬ 
tion, the member should be in a posi¬ 
tion to show the amount of brokerage 
agreed to, the amount collected, and 
the amount due. 

Records and Other Agreements 

Subsection (b) of section 24 would 
require members who grant selling 
concessions to other persons who are 
eligible to receive them to obtain a 
written agreement from such persons 
stating they will make a bona fide 
public offering of the offered securi¬ 
ties and that they will otherwise 
comply with the provisions of section 
24, and if such person is a nonmember 
broker or dealer in a foreign country, 
a written agreement that it will 
comply with sections 8, 24, 25. and 36 
of article III. There is no restriction 
on the form such agreement may take. 
For example, the written agreements 
may be obtained in blanket form, cov¬ 
ering all instances when a member 
grants a selling concession, discount, 
or other allowance to the other party 
to the agreement or they may be in¬ 
corporated in the agreement among 
underwriters’ or selling dealers’ agree¬ 
ments pertaining to particular offer¬ 
ings. The obligation to obtain written 
agreements is believed to be necessary 
to facilitate compliance with and en¬ 
forcement of section 24. 

In addition to the foregoing agree¬ 
ments. certain reports are required of 
members by operation of proposed 
subsections (c) and (d) of section 24. 
Pursuant to subsection (c), members 
who are requested to designate other 
brokers or dealers for a sale, particu¬ 
larly syndicate managers, would be re¬ 
quired to file reports with the Associ¬ 
ation within 30 days after the end of 
each calendar quarter. The reports 
w’ould pertain to all fixed price offer¬ 
ings which terminated during the pre¬ 
ceding quarter and would be required 
to contain the name of the person 
making the designation, the identity 
of the brokers or dealers designated, 
the Identity and amount of securities 
for which each broker or dealer was 
designated and the date of the offer¬ 
ing. 

Pursuant to subsection (d), members 
who are designated for the sale of se¬ 
curities would be required to keep rec¬ 
ords of such designations. Such rec¬ 
ords would be required to be main¬ 
tained for 24 months and would identi¬ 
fy the customer making the designa¬ 
tion, the amount of securities for 
which the member was designated, the 


manager or managers of the offering, 
and the date of the offering. 

Section 36 of Article III and 
Interpretation Thereof 

The proposal prohibits a member, in 
connection with securities which are 
part of a fixed price offering, from 
selling such securities to, or placing 
such securities with, any related 
person of a member. A related person 
is defined generally as a person in an 
ownership relationship with a 
member. Exempt from application of 
the section, however, are sales of secu¬ 
rities to related persons who are either 
members of the Association or non- 
member foreign brokers or dealers 
who agree to make a bona fide public 
offering, and otherwise comply with 
sections 8, 24. 25. and 36 of Article III 
of the Rules of Fair Practice. The sec¬ 
tion also does not apply to sales to, or 
placements in, investment or trading 
accounts of a member or a related 
person of a member after the termina¬ 
tion of the fixed price offering if the 
member made a bona fide public offer¬ 
ing of the securities. A member is pre¬ 
sumed not to have made a bona fide 
public offering if the securities being 
offered immediately trade in a second¬ 
ary market at or above the public of¬ 
fering price. 

Since section 24 is designed to reach 
the indirect as well as direct receipt of 
selling concessions, the Board recog¬ 
nized that certain ownership relation¬ 
ships between a broker or dealer and 
another person could result in such 
person indirectly benefiting from the 
receipt of a selling concession, dis¬ 
count, or allowance by such broker or 
dealer even under circumstances 
where such broker or dealer may not 
itself have violated section 24. Such a 
benefit would violate the principles 
behind section 24 if the person in the 
ownership relationship with the 
broker or dealer purchased securities 
from such broker or dealer in fixed 
price offerings. Accordingly, the Board 
believes that prohibiting such transac¬ 
tions, except in the limited situations 
specified in section 36, is necessary to 
avoid possible circumvention of section 
24. 

The NASD’s Statement of Basis 

Under the Act for Proposed Rule 

Change 

Section 15A of the Securities Ex¬ 
change Act of 1934 provides pursuant 
to section (b)(2) that an association of 
brokers and dealers shall not be regis¬ 
tered as a national securities associ¬ 
ation unless the Commission deter¬ 
mines that the association has the ca¬ 
pacity to carry out the purposes of the 
Act and to enforce compliance by its 
members and persons associated with 
its members with the Act, the rules 
and regulations thereunder and its 
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own rules. Pursuant to subsection 
(b)(6) of section 15A of the Act, the 
Commission must determine that the 
rules of the Association are designed 
to prevent fraudulent and manipula¬ 
tive acts and practices, to promote just 
and equitable principles of trade, to 
remove impediments to and perfect 
the mechanism of a free and open 
market, and. in general, to protect in¬ 
vestors and the public interests. 

The proposed rules will enable the 
Association to meet its statutory obli¬ 
gations set forth above. Primarily, the 
proposed rules will prevent fraudulent 
acts and practices and foster full and 
fair disclosure and commercial honor 
in connection with fixed price offer¬ 
ings. In fixed price offerings of securi¬ 
ties the public has come to expect and 
the offering documents prescribe that 
all public customers pay the stated 
public offering price or prices. Such an 
expectation is inherent in the notion 
of a fixed price offering which pur¬ 
ports to establish a prescribed price to 
be paid by the public. Further, the 
price at which the securities are to be 
offered to the public or the method by 
which such price Is computed and any 
variation therefrom at which any por¬ 
tion of the security is proposed to be 
offered, is specifically required to be 
stated in the registration statement 
and prospectus by sections 7 and 10 
and Schedule A of the Securities Act 
of 1933. 

If practices are permitted which 
allow certain classes of customers to 
receive directly or indirectly a more fa¬ 
vorable price, the public confidence in 
the fairness of the securities market, 
particularly the market involving the 
offering of securities at a fixed public 
offering price, will be severely under¬ 
mined. To permit such practices to 
occur would be contrary to the Associ¬ 
ation’s obligation to have rules which 
are designed to prevent fraudulent 
practices, promote just and equitable 
principles of trade and which are de¬ 
signed to protect public investors and 
the general public. Moreover, the pro¬ 
poses rules will prohibit customers 
from sharing, through certain indirect 
means, a selling concession, discount 
or other allowance received or re¬ 
tained by a dealer which, unless pro¬ 
hibited, could result in improper re¬ 
cording of securities purchases and 
false confirmations of sales, contrary 
to the rules of the Commission and 
the Association. 

Section 15A(b)(6) of the Exchange 
Act also requires the Commission to 
determine that the rules of the Associ¬ 
ation are not designed to permit 
unfair discrimination between custom¬ 
ers, issuers, brokers or dealers or to fix 
minimum profits, impose any schedule 
or fix rates of commissions, 
allowances, discounts or other fees to 
be charged by its members. 


The proposed rules will not permit 
unfair discrimination between custom¬ 
ers. issuers, brokers or dealers. Indeed 
the proposed rules will eliminate the 
possibility that favored customers 
might be able to share all or some of a 
dealer’s selling concession, discount or 
other allowance received or retained 
on sales of securities from fixed price 
offerings, when other customers pay 
the full, stated public offering price 
disclosed in the offering documents. 

The proposed rules will not fix mini¬ 
mum profits or impose any schedule 
or fix rates of commissions, discounts 
or allowances. Issuers and underwrit¬ 
ers will continue to determine jointly 
the price at which securities will be 
purchased by the underwriters from 
the issuer and the price or prices at 
which underwriters will resell to deal¬ 
ers engaged in distribution and to the 
public, including other dealers. The 
rules only provide that once the issu¬ 
ers and underwriters have determined 
a price at which securities will be 
resold to the public and such price has 
been disclosed, as it must be under the 
Securities Act of 1933, the underwrit¬ 
ers are prohibited from engaging in 
distribution practices contrary to 
those disclosed to the public. 

The NASD's Statement on Comments 

Received From Members. Partici¬ 
pants. and Others on Proposed 

Rule Change 

In view of the complexity of the 
issues involved, comments were solicit¬ 
ed from the membership by means of 
two consecutive submissions contained 
in Notice to Members: 77-31 and 78-5. 

Forty-five comment letters were re¬ 
ceived in connection with Notice to 
Members: 77-31. A number of these 
comments criticized the proposed di- 
finition of fair market price contained 
in section 8 as being too restrictive, in 
particular the use of the range be¬ 
tween and including the highest inde¬ 
pendent bid and lowest independent 
offer. Other commentators criticized 
the proposals' attempt to establish ob¬ 
jective standards for determining fair 
market price. It was felt that such 
standards would be rigid and not take 
into account important factors such as 
the size of the transaction and the cir¬ 
cumstances of a dealer’s pattern of 
trading in the securities taken is trade 
or comparable securities. Questions 
were also raised by the commentators 
with respect to the enforceability of 
and recordkeeping burden occasioned 
by section 8. 

With respect to the proposed revi¬ 
sions of section 24, many commenta¬ 
tors criticized the prophylactic ap¬ 
proach taken which prohibited mem¬ 
bers from accepting designated orders 
for any dealer not a member of the 
underwriting group or in excess of a 
group member's individual underwrit¬ 


ing commitment. This approach was 
criticized as recognizing only a few 
forms of distribution services and im¬ 
properly implying an absence of direct 
contact or selling effort by dealers in 
connection with a designated order. 
Some commentators urged the Associ¬ 
ation to recognize research as a legiti¬ 
mate part of services in distribution. 
Many commentators also criticized re¬ 
strictions on bill and deliver practices 
in both direct sales and designated 
orders, as it was felt these practices 
added to the efficiency of the distribu¬ 
tion process. 

Certain commentators objected that 
the restrictions on designated orders 
unfairly applied against regional and 
smaller dealers. Objections were also 
raised to an interpretation of section 
24 which effectively would prohibit 
customers from satisfying soft dollar 
obligations with selling concessions re¬ 
ceived or retained by a dealer from a 
sale of securities from a fixed price of¬ 
fering. These commentators were also 
concerned that such an interpretation 
would alter the manner in which some 
dealers have distributed securities. 

Several commentators objected to 
the standard embodied in section 36 
for the placement of securities with a 
related person where a bona fide 
public offering had made. It was 
stated that the presumption that a 
bona fide public offering had not been 
made, where the securities offered im¬ 
mediately trade in the secondary 
market at prices above the member’s 
cost, imposed an unnecessarily harsh 
standard. Commentators objected that 
this standard would have effectively 
prohibited a member from placing 
unsold securities in a trading account 
if, at the time the syndicate terminat¬ 
ed, the securities traded below the 
public offering price but above the 
member’s cost. 

As a result of the comments re¬ 
ceived, the Association made appropri¬ 
ate revisions to its proposals which 
were republished for membership com¬ 
ment in Notice to Members: 78-5. A 
total of seven comment letters were re¬ 
ceived in connection with the revised 
proposals. Several commentators alter¬ 
natively objected that prohibiting 
members from considering revenues 
from fixed price offerings to recover 
research costs will have an adverse 
effect on the research segment of the 
industry or that such research consti¬ 
tutes an essential element of selling 
effort rendered in a distribution with 
respect to an institution. Certain com¬ 
mentators objected to the basic propo¬ 
sition that specialized services or prod¬ 
ucts must be compensated fully with 
consideration other than the selling 
concession received on the sale of a 
fixed price offering. 
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The NASD's Statement on Burden on 
Competition 

Certain public comments received on 
the two proposals published by the As¬ 
sociation in Notice to Members 77-31 
and Notice to Members 78-5 have sug¬ 
gested that the proposals would 
impose burdens on competition in var¬ 
ious respects. The Association does not 
concede that the rules do impose bur¬ 
dens on competition, but to the extent 
that they may, it believes that any 
such burdens are necessary or appro¬ 
priate to further the purposes of the 
Securities Exchange Act. 

The comments concerning alleged 
burdens on competition primarily ad¬ 
dressed features of the first published 
proposal which are not present in the 
rule changes, as adopted. Some of the 
comments, however, do pertain to the 
adopted rules. These comments and 
the Association's response thereto are 
generally discussed hereinafter. All of 
the comment letters are available for 
review by members of the public at 
the Securities and Exchange Commis¬ 
sion in Washington. D.C. 

With respect to the proposed amend¬ 
ment to section 8 of Article III of the 
NASD's Rules of Fair Practice, con¬ 
cerning so-called “swap” transactions, 
certain commentators criticized the 
effort to define “fair market price”, 
stating that only the buyer and seller 
could determine fair price and that 
any regulatory efforts in this area 
would impose artificial hinderances 
and impact adversely on the free 
market environment. Some commenta¬ 
tors aruged that the rules will deny 
smaller dealers the opportunity to 
compete with larger dealers for insti¬ 
tutional business, while others argued 
that the rules will dampen the desire 
of persons to engage in swap transac¬ 
tions, thereby lowering the general li¬ 
quidity in the marketplace. At least 
one commentator believed that the 
proposal was unfair to institutions 
since the rule allegedly could have the 
effect of an isolated quotations con¬ 
trolling the price at which large in¬ 
vestment positions could be liquidated 
and that syndicate managers and 
members could encourage or discour¬ 
age swapping by controlling the avail¬ 
able quotations. 

The Association believes that section 
8, as amended, applies to all members 
equally and believes that comments 
that smaller dealers are more adverse¬ 
ly affected than larger dealers are 
without merit. The Assocation also be¬ 
lieves that the definition of “fair 
market price” is reasonable and appro¬ 
priate for the limited purpose it serves 
in section 8. There is no effort in sec¬ 
tion 8 to suggest what fair market 
price is for all transactions but only 
for transactions in which securites are 
taken in trade for securities purchased 
in a fixed price offering. Concern that 


NOTICES 

the rule will control the price at which 
institutional investors could dispose of 
a large investment postions also fails 
to consider the very limited applica¬ 
tion of the rule. Outside the context 
of a fixed price offering, and subject 
to the Rules of Fair Practice relating 
to just and equitable principles of 
trade, purchasers and sellers are, of 
course, free to negotiate the price to 
be paid. The Association believes that 
permitting swap transactions to occur 
at prices as high as the lowest inde¬ 
pendent offer does not unduly restrict 
the freedom of purchasers and sellers 
to set prices. Moreover, the rule itself 
recognizes that, in special circum¬ 
stances. members may pay a customer 
higher than the lowest independent 
offer in swap transaction. To the limit¬ 
ed extent that section 8 may restrict 
members from establishing prices for 
swap transaction, the Association be¬ 
lieves that such restriction is neces¬ 
sary to carry out its obligation to en¬ 
force compliance by its members with 
the Association's rules and the Securi¬ 
ties Exchange Act generally. The As¬ 
sociation does not believe that imple¬ 
mentation of section 8, as amended, 
will discourage swap transactions or 
impair liquidity. It will, however, have 
the effect of preventing members from 
taking securites in trade in a deceptive 
manner which would operate to cir¬ 
cumvent the purposes of section 24 of 
the Rules of Fair Practice and result 
in what is commonly referred to as 
overtrading. 

The Association does not believe 
that managers of syndicates or mem¬ 
bers of syndicates will conspire to or 
otherwise, give quotations in such a 
way as to encourage or discourage 
swapping. 

In sum. the Association believes that 
the definition of "fair market price,” 
and the amendments to secton 8 gen¬ 
erally, are necessary or appropriate to 
further the purposes of the Securities 
Exchange Act. It believes that the 
practice of overtrading (paying more 
than fair market price for securities 
taken in trade) is a deceptive act or 
practice constituting conduct incon¬ 
sistent with high principles of com¬ 
mercial honor and just and equitable 
principles of trade which should be 
prohibited. The amendments to sec¬ 
tion 8 are necessary to enable the As¬ 
sociation reasonably to enforce such a 
prohibition. 

With respect to section 24 of Article 
III of the Association's Rules of Fair 
Practice and the interpretation there¬ 
of, many commentators complained 
that the first published proposal 
(which was not adopted) dispropor¬ 
tionately impacted on smaller broker- 
dealers. It was argued that the smaller 
broker-dealers effectively would not be 
able to be designated by institutional 
customers even though the designated 


firm satisfied the requirement that it 
render services in distribution and 
even though the selling concession re¬ 
ceived on the designated order was not 
used to offset any soft dollar obliga¬ 
tion prohibited by section 24. 

In response to these criticisms and 
other related comments, the Associ¬ 
ation substantially modified the pro¬ 
posal to eliminate restrictions on des¬ 
ignated orders. Certain commentators, 
however, continued to express concern 
that underwriters with larger under¬ 
writing commitments would be fa¬ 
vored. The Association does not be¬ 
lieve that such a concern is justifed, 
since the rule applies equally to all 
members. Under the revised proposal, 
an underwriter is not free, as some 
commentators seem to believe, to give 
soft dollar credit for sales from its un¬ 
derwriting commitments. Section 24 
requires that a member receiving a 
selling concesssion in a fixed price of¬ 
fering render services in distribution. 
That is an affirmative obligation. It 
further imposes a negative restriction 
by prohibiting a member from grant¬ 
ing or sharing that selling concession 
with persons, such as customers, who 
are not eligible to receive the selling 
concession or discount in the first 
place. Thus, even though an under¬ 
writer, by virtue of underwriting part 
of an offering, has rendered services in 
distribution and has satisfied its af¬ 
firmative obligation, it is not then free 
to ignore the negative restriction. 

At least one commentator has indi¬ 
cated that the proposal further re¬ 
stricts a smaller broker-dealer from 
competing for institutional business 
by preventing the smaller broker- 
dealer from obtaining payment for 
specialized services. Section 24 is de¬ 
signed to make sure that members 
who have decided to engage in a fixed 
price offering actually conduct the of¬ 
fering in the manner planned and dis¬ 
closed to the public. The interpreta¬ 
tion explains that indirect, as well as 
direct, discounts from a fixed price are 
covered by the section and that credit¬ 
ing a customer with all or part of a 
selling concession as consideration for 
a service performed for the customer 
for an agreed upon consideration re¬ 
sults in a prohibited indirect discount 
from the public offering price. 

The Association believes that for 
section 24 to be meaningful its applica¬ 
tion cannot be limited to direct forms 
of discounts or selling concessions. Ac¬ 
cordingly, the restriction resulting 
from section 24's application to indi¬ 
rect forms of discounts or selling con¬ 
cessions are necessary or appropriate 
to further the purposes of the Act. In 
any event, nothing in section 24 pro¬ 
hibits an dealer from performing ser¬ 
vices for clients for an agreed upon 
consideration and being paid in cash 
or brokerage commissions. Similarly. 
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as long as proper records are main¬ 
tained. a member can perform special¬ 
ized services for an agreed upon con¬ 
sideration. be paid fully for those ser¬ 
vices in, for example, brokerage com¬ 
missions and still retain a selling con¬ 
cession on securities sold to such cus¬ 
tomers pursuant to a fixed price offer¬ 
ing. 

Some of the commentators clamed 
that the revised section 24 has a more 
adverse effect on the research seg¬ 
ment of the industry and that it will 
result in further concentration of 
larger, full sendee broker-dealer firms 
in the securities industry. This criti¬ 
cism is based largely on the fact that 
the interpretation to section 24 effec¬ 
tively prohibits utilizations of selling 
concessions received on the sale of se¬ 
curities in a fixed price offering to sat¬ 
isfy soft-dollar obligations of custom¬ 
ers. The proposal further provides, in 
effect, that a person who furnishes a 
customer services or products which 
are commercially available or are of¬ 
fered to anyone for cash or some other 
agreed upon consideration must be 
fully compensated for such sendees 
and products with consideration other 
than such selling concessions. The 
commentators who expressed concern 
that section 24. as amended, affects 
the research segment of the industry 
more unfavorably than other seg¬ 
ments, suggested generally that soft- 
dollar obligations arising from fur¬ 
nishing •‘legitimate" research (e.g. re¬ 
search as defined in section 28(e) of 
the Securities Exchange Act) should 
be permitted to be satisfied with sell¬ 
ing concessions received or retained on 
sales from fixed price offerings. More 
specifically, such commentators sug¬ 
gested that the interpretation dis¬ 
criminates against third party re¬ 
search and discourages so-called "un¬ 
bundling." This more specific criticism 
is based on the fact that the interpre¬ 
tation of section 24 provides that re¬ 
search and other products are com- 
merically available if they could be 
purchased by the recipient from a 
third party and that services and prod¬ 
ucts are offered for cash or other 
agreed upon consideration if they are 
offered to anyone on such terms. 

The prohibition on using selling con¬ 
cessions to satisfy soft dollar obliga¬ 
tions applies to all firms in an equal 
manner. Broker-dealers that, in the 
past, relied on selling concessions from 
fixed price offerings to satisfy soft 
dollar obligations, whether arising 
from furnishing research or from fur¬ 
nishing other types of services or prod¬ 
ucts, may be affected by the proposal 
more than firms which did not rely on 
such a method of payment. The Asso¬ 
ciation. however, believes that the 
practice of granting indirect conces¬ 
sions or discounts from the public of¬ 
fering price in fixed price offerings re¬ 


sults in circumventing the purposes of 
section 24. It is also inconsistent with 
statements made in the prospectus. 
Moreover, if indirect methods of sell¬ 
ing securities to customers at prices 
below a fixed offering price were per¬ 
mitted, a system of distribution de¬ 
signed to treat all members of the 
public equally would be subverted and 
certain classes of customers would be 
accorded favored treatment. Accord¬ 
ingly, the association believes that any 
burdens on competition resulting from 
the prohibition on using selling con¬ 
cessions from fixed price offerings to 
satisfy soft dollar obligations are nec¬ 
essary or appropriate to further the 
purposes of the Securities Exchange 
Act. 

The Association also believes that 
the interpretation with respect to the 
term "commercially available" and 
"agreed upon consideration" is reason¬ 
able and is necessary and appropriate 
to enable reasonable enforcement of 
section 24. While the Association be¬ 
lieves generally that a selling conces¬ 
sion or discount is indirectly granted 
to a customer if selling concessions 
from fixed price offerings are used to 
offset soft dollar obligations, it was 
necessary to identify more specifically 
the types of arrangements it thought 
were prohibited. At the one extreme, a 
member might be viewed as sharing a 
selling concession with a customer or 
granting a customer a discount from 
fixed price if the member furnished or 
promised to furnish anything of value 
to the customer at no cost or at a price 
below the fair market price. This ap¬ 
proach, the Association believes, 
would unnecessarily intrude on 
normal business relationships and 
practices and effectively prohibit var¬ 
ious methods of establishing general 
business good will. Moreover, it would 
attempt to reach various putative 
abuses which are more illusory than 
real. 

At the other extreme, the Associ¬ 
ation might have adopted a rule which 
only applied to situations where sell¬ 
ing concessions received from sales 
from fixed price offerings were used to 
offset hard dollar, legal obligations of 
a customer. The Association, however, 
believes that such an approach would 
invite evasion and fail to reach many 
forms of soft dollar arrangements 
which, if permitted to occur, would 
result in certain customers indirectly 
sharing in the selling concession or re¬ 
ceiving a discount from the fixed price 
in violation of section 24. Accordingly, 
a balance was struck between these 
two extremes, and the Association 
drafted an interpretation which would 
reach the potential abuses but which 
would not be so vague or all-encom¬ 
passing that it would not be suscepti¬ 
ble of reasonable enforcement. 


In an effort to be reasonable in ap¬ 
plying section 24 to soft dollar pay¬ 
ments, the interpretation was drawn 
generally to apply only with respect to 
obligations which arise from furnish¬ 
ing products and services for which 
the recipient has agreed to pay some 
agreed upon consideration or for 
which it is likely that some considera¬ 
tion has been agreed upon. As a pro¬ 
phylactic measure, the interpretation 
takes the approach that commercially 
available products and services and in¬ 
ternally generated products and ser¬ 
vices which have been sold to others 
for some agreed upon consideration 
are likely to be furnished for agreed 
upon consideration. The Association 
believes that the prophylactic ap¬ 
proach in this regard is necessary and 
appropriate to facilitate reasonable en¬ 
forcement of section 24. In any event, 
the Association does not believe that 
the adoption of section 24, as amend¬ 
ed, and the interpretation thereof will 
result in further concentration in the 
securities industry. Research firms 
will continue to be able to offer their 
services for cash or soft dollar com¬ 
pensation in the form of brokerage 
commissions or a combination thereof, 
and will be able to continue to furnish 
research for no agreed upon considera¬ 
tion without concern that sales of se¬ 
curities from fixed price offerings to 
recipients of such research will result 
in a violation of section 24. Finally, 
the Association does not agree with 
the suggestion that section 24. as 
amended, discriminates against third 
party research. If a broker-dealer pur¬ 
chases from a third party, for redis¬ 
tribution to customers, research which 
is not available to others, that re¬ 
search is treated no differently than 
internally generated research which, 
similarly, is not available to others for 
cash or some other agreed upon con¬ 
sideration. By the same token inter¬ 
nally generated research which is fur¬ 
nished to anyone for cash or agreed 
upon consideration can be furnished 
to others only if the broker-dealer fur¬ 
nishing such research is fully compen¬ 
sated therefor with consideration 
other than selling concessions. The As¬ 
sociation believes that a less restrictive 
approach than that embodied in sec¬ 
tion 24 and the interpretation thereof 
will permit circumvention of section 
24. Accordingly, it believes that even if 
the amendments do impose a burden 
on competition, as suggested by cer¬ 
tain commentators, which the Associ¬ 
ation does not concede, that burden is 
necessary or appropriate to further 
the purposes of the Act. 

Two commentators have suggested 
that the solution to the problem is for 
underwriters to negotiate a price with 
the issuer and that each underwriter 
then be permitted to sell the securities 
to the public at whatever price it is 
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able to negotiate. The Association, 
however, is faced with developing 
rules for a securities distribution 
system which exists and which is de¬ 
termined by underwriters. It has no 
basis for imposing a different distribu¬ 
tion system on the securities industry 
and others who rely on the present 
system to raise capital. The fixed price 
offering system has worked extremely 
well for many years and underwriters 
and issuers continue to support that 
system of raising capital. As long as 
that system is utilized, the Association 
believes that section 24 is necessary to 
foster full disclosure and fairness. 

In addition to the foregoing, one 
commentator was opposed to the re¬ 
quirement contained in paragraph (b) 
of section 24 that a member granting a 
selling concession, discount, or other 
allowance obtain a written agreement 
from the person receiving it that such 
person will make a bona fide offer to 
the public and will comply with sec¬ 
tion 24 of Article III of the Rules of 
Pair Practice. The Association believes 
that such agreement will serve to 
remind members of their obligations 
under the Rules of Fair Practice and 
will not impose any burden on compe¬ 
tition. Members may enter into “blan¬ 
ket” agreements with other dealers 
which would cover all fixed price of¬ 
ferings, in which they are jointly in¬ 
volved, resulting in little inconve¬ 
nience to any dealer who sells securi¬ 
ties from fixed price offerings, wheth¬ 
er or not a member of the underwrit¬ 
ing syndicate or selling group. 

With respect to the addition of sec¬ 
tion 36 to Article III of the Associ¬ 
ation's Rules of Fair Practice, two 
commentators suggested that section 
36 discriminated against managed ac¬ 
counts owned beneficially by a dealer’s 
parent, subsidiary or sister company 
as opposed to various types of “affili¬ 
ated” managed accounts such as man¬ 
aged investment companies. The Asso¬ 
ciation does not believe it was neces¬ 
sary to draft a provision so broad as to 


prohibit members from selling securi¬ 
ties from fixed price offerings to ac¬ 
counts over which they exercised in¬ 
vestment discretion since all such sales 
do not result in an indirect grant of a 
selling concession or discount from the 
fixed offering price. And, in those in¬ 
stances where such a result would 
obtain, the Association believed that 
section 24 and the interpretation 
thereof adequately applied to prohibit 
it. Ownership type relationships, such 
as those covered by section 36, howev¬ 
er, were not, in the Association’s view, 
adequately covered by section 24. If. 
for example, a member sells securities 
to its parent and receives or retains a 
selling concession on the sale, the 
parent necessarily receives that selling 
concession indirectly through its own¬ 
ership of that member. The adoption 
of section 36. therefore, was necessary 
to achieve uniformity of treatment 
with respect to the various type of re¬ 
lationships between members and ac¬ 
counts managed by them or by “relat¬ 
ed persons” of them. 

One commentator criticized section 
36 for not applying to relationships 
such as various investment advisory or 
other fiduciary arrangements which 
that section was not designed to cover. 
The Association believes that the in¬ 
terpretation of section 24 is sufficient¬ 
ly broad to apply to the type of ar¬ 
rangements between members and ad¬ 
visory clients which would result in a 
circumvention of that section, and 
that to prohibit sales from fixed price 
offerings to all advisory or other fidu¬ 
ciary accounts would be unnecessarily 
broad and would, in the Association’s 
view, impose a burden on competition 
which was neither necessary nor ap¬ 
propriate to further the purposes of 
the Act. 

Section 36 does not create any com¬ 
petitive disadvantage for firms com¬ 
peting for investment advisory busi¬ 
ness or institutional and individual ac¬ 
counts. Moreover, other laws exist 


which generally prohibit members and 
others from acting as principal in 
transactions with fiduciary accounts, 
making any concern in this area more 
theoretical than real. 

Within 35 days of the date of publi¬ 
cation of this notice in the Federal 
Register, or within such longer period 
(i) as the Commission may designate 
up to 90 days of such date if it finds 
such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the above-men¬ 
tioned self-regulatory organization 
consents, the Commission will: 

(A) by order approve such proposed rule 
change, or 

(B) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before Oc¬ 
tober 10. 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Dated: August 2, 1978. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-22241 Filed 8-8-78; 8:45 am] 
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RULES AND REGULATIONS 


[3410-34] 

Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAPTER 0—EXPORTATION ANO IMPORTATION 
OF ANIMALS (INCLUDING POULTRY) AND ANIMAL 
PRODUCTS 

PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND CER¬ 
TAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTH¬ 
ER REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


Importation of Birds 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Interim rule. 

SUMMARY: This document amends 
the regulations which relate to finan¬ 
cial responsibility for costs associated 
with the maintenance and operation 
of approved quarantine facilities for 
the importation of % birds, and gives 
notice requiring importers to reim¬ 
burse Veterinary Services for all costs 
incurred which are associated with the 
maintenance and operation of such fa¬ 
cilities. This action is necessary in 
order to recover costs incurred by Vet¬ 
erinary Services in providing services 
required by the importer which are as¬ 
sociated with the operation and main¬ 
tenance of approved quarantine facili¬ 
ties for importation of birds. The in¬ 
tended effect of this action is to reim¬ 
burse Veterinary Services for funds 
expanded in servicing approved quar¬ 
antine facilities for importation of 
birds. This rule is of an emergency 
nature because the Department antici¬ 
pates that it will not have funds to 
provide the services subsequent to Oc¬ 
tober 1, 1978. 

DATES: Effective date: October 1, 
1978. Comments must be received on 
or before September 8,1978. 

ADDRESSES: Comments should be 
addressed to Deputy Administrator. 
USDA. APHIS, VS, Federal Building. 
Room 817, Hyattsville, Md. 20782. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. George P. Pierson, USDA, 
APHIS. VS, Room 817, Federal 
Building, 6505 Belcrest Road, Hy¬ 
attsville, Md. 20782, 301-436-8170. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given in accordance 
with the administrative procedure pro¬ 
visions in 5 U.S.C. 553, that pursuant 
to section 2 of the Act of February 2, 
1903. as amended, and sections 2, 3, 4, 
and 11 of the Act of July 2, 1962 (21 


U.S.C. Ill, 134a. 134b, 134c, and 134f, 
respectively), and the Act of July 24, 
1919, and section 603(a) of the Act of 
August 30, 1972 (7 U.S.C. 450b and 
2201. respectively), the Animal and 
Plant Health Inspection Service is 
amending part 92, title 9, Code of Fed¬ 
eral Regulations. 

The regulations in 9 CFR 92.11(e) 
require that each lot of commercial 
birds, zoological birds or research birds 
imported into the Uni tod States be 
quarantined for a minimum of 30 days 
at a USDA quarantine facility or in a 
facility provided by the importer and 
approved by the Deputy Administra¬ 
tor. Section 92.11(f) provides that to 
qualify as an approved quarantine fa¬ 
cility and to retain such approval, cer¬ 
tain standards for approved quaran¬ 
tine facilities and handling procedures 
for importation of birds must be met 
and that the cost of the facility and all 
costs associated with its maintenance 
and operation shall be borne by the 
importer. Section 92.12(a) provides 
that the Deputy Administrator, Vet¬ 
erinary Services, may prescribe rea¬ 
sonable rates for the costs to the De¬ 
partment incurred in the care, feed 
and handling, inspection, and other 
services provided with respect to the 
animals from the time of unloading at 
a quarantine port to the time of re¬ 
lease from quarantine. 

Originally, a limited number of quar¬ 
antine facilities was approved, and the 
costs incurred by the Department in 
servicing these facilities were minimal. 
Consequently, the Department did not 
exercise its authority to recover such 
costs. However, the number of ap¬ 
proved quarantine facilities has stead¬ 
ily increased to a total 78 facilities, 
and costs to the Department in provid¬ 
ing services have increased according¬ 
ly. It now appears that effective Octo¬ 
ber 1, 1978, no funds will be available 
to service these facilities. Therefore, 
the Deputy Administrator, Veterinary 
Services, is prescribing reasonable 
rates for all services provided to im¬ 
porters which are associated with the 
maintenance and operation of ap¬ 
proved quarantine facilities for the im¬ 
portation of birds and to recover from 
the importer or his agent all costs in¬ 
curred by Veterinary Services in pro¬ 
viding such services. 

In order to provide importers that 
will be affected by the anticipated 
cutoff of funds time to reevaluate 
their positions and to obtain import 
permits under these regulations, if 
they so desire, without an interruption 
of such services, it is necessary to pub¬ 
lish these regulations to become effec¬ 
tive October 1, 1978. This is required 
because no permit to import birds can 
be issued after August 1, 1978, unless 
it is known where the money to pay 
the cost of such service will be derived 
from as of October 1. 1978. However, 
the Department is publishing this rule 


on an interim basis in order to permit 
public participation in the rulemaking 
process. 

The charge for services involves 
costs for initial entry service, required 
inspection service, security service, 
shipping charges for forwarding diag¬ 
nostic specimen collected to the labo¬ 
ratory for examination, and labora¬ 
tory costs incurred by the Depart¬ 
ment. The initial entry service costs 
include travel to and from port and/or 
quarantine station, meeting birds at 
the port of entry, escorting birds to 
the quarantine facility, inspecting and 
counting birds and the examination of 
birds found to be dead upon arrival. 

Required inspection service costs in¬ 
clude inspection of birds for evidence 
of disease, sanitary inspection of the 
facility, swabbing of live birds, the 
post mortem examination of dead 
birds, sample preparation, preparation 
of reports and supervision of cleaning 
and disinfection of the facility after 
the release of birds. The charge will be 
per lot to cover the entire quarantine 
and inspection period and one day for 
the supervision of cleaning and disin¬ 
fection of the quarantine facility. 

Security costs include guard service 
to maintain control of entrance and 
egress at the quarantine facility when¬ 
ever persons other than APHIS repre¬ 
sentatives are in the facilities. This 
charge will be made at an hourly rate 
for the actual time required to service 
each shipment. 

Shipping costs for diagnostic speci¬ 
men forwarded to the laboratory for 
examination will be charged on an 
actual cost basis for each sample for¬ 
warded. 

Laboratory costs include the process¬ 
ing of laboratory samples taken while 
the birds are under Veterinary Ser¬ 
vices supervision. One laboratory 
sample will contain five cloacal swabs 
or samples from one post mortem ex¬ 
amination. 

Estimated costs were calculated 
using fiscal year 1977 data from the 
eight States which actually have pri¬ 
vate quarantine stations. The costs de¬ 
veloped by each of these stations were 
on a per-lot or per-entry basis. Weight¬ 
ed averages were then developed for 
the cost estimate by multiplying the 
time or cost factors in each State by 
the number of entries estimated or 
lots quarantined as appropriate. 
Where a station did not separate out 
an item, i.e., individual shipment, the 
item was estimated using weighted 
percentages calculated from the data 
from States where the item was sepa¬ 
rated out. 

Hourly employee costs were calculat¬ 
ed using the average hourly costs for 
each category of employee, i.e., veteri¬ 
nary medical officer, animal health 
technician, and bioaid from each 
State to develop a weighted average 
cost per man-hour for the eight States 


FEDERAL REGISTER, VOL 43, NO. 154—WEDNESDAY. AUGUST 9, 1978 




involved. Man-hour costs for bioaids 
were only available from California 
and Hawaii. The California figure per 
man-hour was used for all States 
except Hawaii because this figure is 
believed to approximate the hourly 
employee costs for other mainland 
States. 

The cost estimate for processing lab¬ 
oratory samples was based on data 
taken from the actual cost of operat¬ 
ing the section of the National Veteri¬ 
nary Services Laboratories concerned 
with tests for WND. The total cost of 
testing specimens for WND was aver¬ 
aged by the number of specimens 
tested during fiscal year 1977. 

After the above estimates for hourly 
employee costs were calculated, each 
was increased by 7.05 percent to ac¬ 
count for the Federal pay raise of Oc¬ 
tober 1977. A surcharge of 1.5 percent 
of the base cost plus pay raise was 
added to cover the cost of initial in¬ 
spections of stations necessary for ini¬ 
tial “approval” and routine inspec¬ 
tions, necessary when stations are 
vacant, for maintaining approval. 

The resulting totals were increased 
by 19.09 percent, the percentage of 
Animal and Plant Health Inspection 
Service's fiscal year 1977 funds used 
for overhead. The overhead includes 
all administration costs such as region¬ 
al and area offices, headquarters staff. 
Office of the Deputy Administrator 
and Administrator and all support 
functions such as budget and person¬ 
nel operations. 

Fiscal year 1977 was determined to 
be the base year because it is the most 
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recent complete year for which figures 
are available and should approximate 
the costs to be expected during fiscal 
year 1979. These approximate costs 
were $251.56 for entry of each ship¬ 
ment of birds; $1,834.04 for quarantine 
and inspection of each lot; security 
was $5.30 per hour; and laboratory 
costs were $11.76 per sample, plus 
actual shipping charges. Further, if 
work is performed outside the regular 
tour of duty of the employee providing 
the required services, overtime charges 
must be paid in accordance with the 
provisions of 9 CFR Part 97. 

Accordingly, Part 92, Title 9, Code of 
Federal Regulations, is amended in 
the following respects: 

In §92.11. a new paragraph (g) is 
added and the second sentence of 
paragraph (f) is amended to read: 

§92.11 Quarantine requirements. 

(f) Standards for approved quaran - 
tine facilities and handling procedures 
for importation of birds. • ♦ * The cost 
of the facility and all costs associated 
with the maintenance and operations 
of such facility shall be borne by the 
importer in accordance jvith the provi¬ 
sions of § 92.11(g) and §92.12 (a) and 
(c). 


• » • 


(g) Charges for services. The charges 
to be borne by importers for services 
provided for quarantine facilities ap¬ 
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proved in accordance with § 92.11(f) of 
this part shall be: 

(1) The total Veterinary Services 
employee's time at the appropriate GS 
hourly rate of such employee to actu¬ 
ally perform the service, including his 
travel time and his travel expenses; 
Provided, however , Such time and 
travel expense shall not exceed the 
time and travel expense to and from 
his official duty station; 14 

(2) Laboratory costs at $11.76 per 
sample, plus shipping charges per 
sample, and; 

(3) A surcharge for overhead based 
on the most current historical data 
available showing the percentage of 
APHIS funds expended for adminis¬ 
trative support. 

These amendments should be made 
effective on October 1, 1978. to be of 
maximum benefit to affected persons. 

Done at Washington, D.C., this 8th 
day of August 1978. 

Note.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an inflation impact 
statement under Executive Order 11821 and 
OMB Circular A-107. 

J. K. Atwell, 

Acting Deputy Administrator ; 

Veterinary Services. 
[FR Doc. 78-22429 Filed 8-8-78; 11:59 am] 


14 If work is done outside the regular tour 
of duty of the employee providing the serv¬ 
ice, overtime charges must be paid in ac¬ 
cordance with 9 CFR Part 97. 
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